REVI SED Decenber 16, 1998

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20316

EDWN O HElI TSCHM DT,

Pl ai ntiff-Appellant,

VERSUS

THE G TY OF HOUSTON, SAM NUCHI A, Chi ef;
GECRCE SWEETIN;, C. P. G LLESPIE, J. K SHAFFER
KEVIN D. TEMPLETON, GEORGE FENCL; JOHN C. WH TEFI ELD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

Novenber 23, 1998

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
DeMOSS, Circuit Judge:

Edwn O Heitschmdt appeals the district court’s rule
12(b)(6) dismssal of his § 1983 action agai nst six named Houston
Police O ficers, fornmer Houston Police Chief Sam Nuchia, and the
City of Houston. We reverse and remand for further proceedings

consistent with this opinion.



l.
Di sm ssal pursuant to rule 12(b)(6) is appropriate only when

it appears that no relief could be granted under any set of facts
that could be proven consistent wth the allegations.’”"
Meadowbri ar Honme for Children, Inc. v. Gunn, 81 F.3d 521, 529 (5th
Cr. 1996) (quoting Bulger v. United States Bureau of Prisons, 65
F.3d 48, 49 (5th Cir. 1995)); see also Rochon v. City of Angol a,
122 F.3d 319, 320 (5th Gr. 1997), cert. denied, 118 S. . 1311
(1998). We review the district court’s action de novo, accepting
as true all well-pleaded facts in Heitschmdt’'s conplaint.
Meadowbriar Hone for Children, 81 F.3d at 529.

In June 1994, Edw n Heitschm dt was living in Houston, Texas
wth Anne Menke Fucaluro, the leader of a sizable ring of
i nnovative prostitutes known as the “salad sisters.” After
Fucaluro was arrested as part of a sting operation, a warrant was
i ssued to search the house that Heitschm dt shared w th Fucal uro.
O ficers had information prior to the search that Fucal uro shared
t he house wth Heitschm dt and that he was a U S. Custons O ficer.
Hei tschm dt was not a target of the investigation, and police had
no reason to suspect Heitschmdt of any wongdoing prior to
sear chi ng the hone.

Oficers arrived to serve the warrant around 9:00 p.m on the
eveni ng of June 9, 1994. Two policenen lured Heitschmdt fromthe

resi dence by claimng they needed his help identifying people who



had all egedly been picked up in the neighborhood. Hei t schm dt
agreed to help, then put on a shirt and voluntarily exited his
home, walking toward a police car parked on the street. As
Hei t schm dt approached the parked car, police shined a flashlight
into the back seat, where Heitschm dt observed two individuals
smling at him The two policenen escorting Heitschm dt then
pushed him onto the trunk of the police car and handcuffed him
tightly enough to cause severe pain.

As Heitschm dt was being handcuffed, several unmarked cars
pulled into the driveway and in front of the house, and about ten
or twelve additional police officers exited the vehicles. Sone of
the police arriving at this tinme had guns drawn, and sone of the
guns were pointed at Heitschm dt.

Heitschm dt was then taken back inside the house and
positioned on a bar stool in the living room Defendant O ficer
Sweetin told Heitschm dt the house was being searched pursuant to
a warrant and held a copy of the warrant in front of Heitschm dt.
Hei t schm dt expl ai ned that he could not read the docunent w thout
his reading gl asses. O ficer Sweetin noved the paper back
slightly, but Heitschm dt was still unable to read the docunent and
no effort was nmade to secure Heitschmdt’s reading glasses.
Oficer Sweetin then read Heitschmdt his rights. Hei t schm dt
asked whether he was under arrest. Sweetin replied that
Hei tschm dt was not under arrest, and that he was nerely being

det ai ned.



Hei t schm dt remai ned handcuffed and seated on the bar stool
from approximately 9:15 p.m until about 1:45 a.m the next
morning, as many police officers from various jurisdictions
searched the house. During that period, Heitschm dt conpl ai ned
that the handcuffs were painfully tight and requested that they be
| oosened. Heitschmdt’'s requests were denied. Heitschmdt also
requested permssion to use the bathroom That request was al so
deni ed.

Pol i ce seized a nunber of itens fromthe hone, all thought to
be related to Fucaluro’s operation of the prostitution ring. Wen
the four and one-half hour search was conplete, the handcuffs were
renoved and Heitschm dt was rel eased.

Hei tschm dt clainms that he suffered permanent serious injury
to his wists as a result of the incident, for which he has sought
medi cal treatnment. He al so cl ai ns psychol ogi cal harm for which he

has sought nedical treatnent.

1.
Heitschm dt filed this civil rights suit pursuant to 42 U. S. C
§ 1983 in May 1996. Heitschm dt’s original conplaint naned Houston
Police Oficers George Sweetin, CP. “Chris” Gllespie, J.K
Shaffer, Kevin D. Thonpson, George Fencl, and John C. Witefield,
intheir individual capacities; Houston Police Chief SamNuchia, in

his individual capacity; and the Gty of Houston, as defendants.



Heitschm dt’s original conplaint raised federal clains under the
Fourth, Fifth, Ei ghth, and Fourteenth Anendnents, and several
pendant state |aw cl ai ns.

I n June 1996, the defendants noved for dism ssal on the basis
of qualified inmmunity. In Novenber 1996, the district court
entered an order deferring its ruling on the defendants’ notion,
and permtting Heitschm dt an opportunity to anmend his pleadings to
set forth facts sufficient to overcone the defendants’ clained
entitlenment to qualified imunity. See Schultea v. Wod, 47 F.3d
1427, 1433-34 (5th Cr. 1995) (en banc) (establishing procedure for
requiring a civil rights plaintiff tofile areply tailored to the
issues raised by a notion asserting the qualified immunity
def ense). On Decenber 9, 1996, Heitschmdt filed an anended
conpl ai nt. Def endants responded with an anended answer, and
shortly thereafter, with another notion to dismss. On April 1,
1997, the district <court entered an order (1) dismssing
Heitschmdt’'s Fifth, Eighth, and Fourteenth Amendnent clains for
failure to state a claim and (2) dism ssing Heitschmdt’s Fourth
Amendnent cl ai ns agai nst the six nanmed of ficers and Chi ef Nuchia on
the basis that those defendants were entitled to qualified
imunity. On June 16, 1997, the district court entered a second
order (1) dismssing Heitschmdt’s clains against the Gty of
Houston for failure to state a claim and (2) dismssing

Heitschm dt’s remaining state | aw clains for want of jurisdiction.



On June 26, 1997, the district court entered final judgnent
dismssing all clains. Heitschm dt appeal ed.

Heitschm dt’s principal brief on appeal challenges only the
district court’s decision to grant the six naned Houston Police
Oficers qualified imunity from his Fourth Amendnent clains.
Heitschmdt’s briefing does not contain any cogent argunent
concerning the district court’s dismssal of his Fifth, Ei ghth, and
Fourteenth Amendnents clains for failure to state a claim the
district court’s dismssal of all clains against Chief Nuchia and
the Cty of Houston, or the district court’s dismssal of
Hei tschm dt’ s pendant state |aw cl ai ns. We therefore limt our
reviewto the district court’s April 1, 1997 decision that the six
named Houston Police Oficers were entitled to qualified inmmunity

fromHeitschmdt’s Fourth Amendnent cl ai ns.

L1l

To determ ne whether the district court’s grant of qualified
immunity to the individual officers was proper, we nust decide
whet her Heitschmdt’'s pleadings, if accepted as true, (1)
conceivably state violations of <clearly established Fourth
Amendnment rights, and (2) allege conduct that is objectively
unr easonabl e. See, e.g., Fontenot v. Cormer, 56 F.3d 669, 673
(5th Gr. 1995). Heitschmdt’s Fourth Anendnent cl ains all eged (1)

that he was unlawfully and unreasonably detai ned, and (2) that he



was subjected to excessive force. Wth regard to his unlawf ul
detention claim Heitschm dt asserts his clearly established right
to be free fromunreasonabl e seizure of his person, a right which
he mai ntains includes the clearly established right to be free from
an unreasonably prol onged or intrusive detention w thout probable
cause. Heitschm dt further clainms that the conduct of the officers
was obj ectively unreasonabl e because he was held for nore than four
hours in painful restraints wthout being allowed access to a
bat hroom even though he was not a target of the investigation and
police had no articul abl e reason for suspecting himof m sconduct.

Defendants rely upon Mchigan v. Summers, 101 S. . 2587
(1981), for the proposition that a valid search warrant inplicitly
aut hori zes the detention of any occupant of the premses to be
searched during the pendency of the search. The district court
i kewi se focused upon Summers, holding that police may detain a
person not nanmed in the search warrant while a validly executed
search warrant 1is executed. Therefore, the district court
reasoned, Heitschmdt could not allege violation of a clearly
establ i shed right.

Defendants’ unqualified reliance wupon Sumers for the
proposition that Heitschm dt could not, under any circunstances,
state a claim for unlawful detention during the execution of a
valid search warrant is unjustified. The holding in Summers was

far nore narrow.



In Sumers, police obtained a valid warrant to search a house.
The defendant, who in that case was trying to suppress evidence
offered at his crimnal trial, was observed |eaving the house as
officers arrived. Oficers requested his assistance entering the
house and detained himduring the search. Summers, 101 S. C. at
2589.
Summers recogni zed that:
sone seizures admttedly covered by the Fourth
Amendnent constitute such limted intrusions on the
personal security of those detained and are
justified by such substantial |aw enforcenent
interests that they nmay be mde on |ess than
probable <cause, so long as police have an
articul abl e basis for suspecting crimnal activity.
ld. at 2592-93. The Court noted that those cases recognizing
exceptions to the probabl e cause requi renent, for exanple for Terry
st ops based upon reasonable suspicion, “are consistent with the
general rule that every arrest, and every seizure having the
essential attributes of a formal arrest, is unreasonable unless it
IS supported by probable cause.” 1d. at 2593. The Court concl uded

that “a warrant to search for contraband founded on probabl e cause

inplicitly carries with it the |imted authority to detain the

occupants of the prem ses while a proper search is conducted.” Id.
at 2595.
Whet her a particular seizure falls wthin the Ilimted

authority recognized in Sumrers to proceed w thout probable cause

depends upon “both the character of the official intrusion and its



justification.” 1d. at 2593; see also United States v. Place, 103
S. C. 2637, 2642-43 (1983) (whether a particular intrusion nust be
supported by probabl e cause depends upon a bal ancing of the “nature
and quality of the intrusion . . . against the inportance of the
governnental interests allegedto justify theintrusion”). Sumers
identified several factors inportant to its analysis that the
intrusion in that case was not great. First, the Court stated that
the restraint onliberty was m ni mal because, unl ess the respondent
intended flight to avoid arrest, he would have little incentive to
| eave during a search. Sumers, 101 S. C. at 2593. Second, the
Court noted that the detention during the search of a residence is
unlikely to be prolonged because police are seeking information
fromthe search rather than the person. 1d. at 2594. Finally, the
Court stated that the stignma and i nconveni ence of the detention is
likely to be less significant when the detention occurs in the
person’s hone. |[d.

Sumers also identified factors inportant to its concl usion
that the intrusion in that case was justified by inportant police
i nterests. First, the Court recognized the |aw enforcenent
interests in preventing flight and mnimzing harm to officers.
| d. Second, the Court observed that an efficient search may be
facilitated by the presence of the resident. | d. Finally, the
Court stated that the existence of the warrant based upon probabl e

cause “gives the police officer an easily identifiable and certain



basis for determ ning that suspicion of crimnal activity justifies
a detention of th[e] occupant.” 1d.

Al t hough Sumrers expressly rejects a conpletely ad hoc
approach to determ ni ng whet her probabl e cause was required, id. at
2595 n. 19 (“the bal ancing of the conpeting interests . . . nust in
| arge part be done on a categorical basis” (internal quotations
omtted)), the holding is not wthout limtation, see id. at 2595
n.20 (“we do not deci de whether the sane result would be justified
if the search warrant nerely authorized a search for evidence’) &
id. at 2595 n.21 (“Although special circunstances, or possibly a
prol onged detention, mght lead to a different conclusion in an
unusual case, we are persuaded that this routine detention of
residents of a house while it is being searched for contraband
pursuant to a valid warrant is not such a case.”). Thus, Summers
merely holds that the police have |imted authority to detain the
occupant of a house w thout probable cause while the premses is
searched, when the detention is neither prolonged nor unduly
i ntrusive, and when police are executing a validly executed search
warrant for contraband. Summers cannot be blindly used for the
much broader proposition that Heitschm dt had no Fourth Amendnent
right to be free from an unreasonably intrusive or unjustified
detention while his hone was bei ng searched.

The intrusion in this case was far nore severe than in

Sumers. In Summers, the defendant was nerely asked to renain at

10



the home until the search was conpleted. Heitschm dt clains he was
physically pushed onto the trunk of a car and handcuffed in the
street. Heitschm dt was then detained in pain without a restroom
break for nore than four hours. The nature of Heitschmdt’s
detention renders the Suprene Court’s general observations that
detention at honme may involve mninmal restraint and that detention
at hone generally involves less stigma inapplicable to this case.
The duration of Heitschm dt’s detention renders the Suprene Court’s
final observation, that detention at hone will rarely be prol onged,
i kewi se inapplicable to this case. Thus, none of those factors
that the Suprene Court used to explain why the detention in Sumrers
was so mnimally intrusive that the probable cause requirenent
coul d properly be excused apply in this case.

Simlarly, the justification supporting Heitschmdt’'s
detention is far |ess persuasive than was the case in Summers.
Heitschm dt was lured fromhis hone. He was not trying to flee.
| ndeed, he voluntarily dressed and then exited the hone, ostensibly
to assist police efforts. Thus, the police officers had no
significant interest in preventing flight at the tinme Heitschm dt
was pushed onto the trunk of the car and handcuffed. In addition,
there was only minimal indication that Heitschm dt’s restraint was
required to protect the police. Defendants’ anended answer states
that police were aware Heitschmdt’'s status as a U S. Custons

O ficer mght have provided himaccess to guns. But there is no

11



i ndication that police had any reason to believe that Heitschm dt
was involved in the prostitution ring or any other crinme at the
time the honme was searched, and | i kewi se, no indication that police
had any reason to believe Heitschm dt woul d use any hypotheti cal
gun that he m ght have been able to access.

As a resident, Heitschmdt could certainly have helped
facilitate the search. However, that there was no need to pl ace
Heitschmdt in painful restraints to vindicate that legitimte
police interest. Wile the existence of a search warrant may, in
sone ci rcunst ances, support a reasonabl e belief that anyone present
at the prem ses to be searched is engaged in crimnal activity, id.
at 2594-95, that justification is significantly weakened when, as
here, police know the occupant’s identity and yet have no
articul abl e reason for suspecting that person of crimnal activity.

Finally, defendants’ anended answer nakes clear that the
warrant at issue in this case was ained at retrieving evidence
relating to the prostitution ring for the purpose of preparing a
case agai nst Fucal uro, which is exactly what police found. Police
were not searching for, and did not find, contraband of any sort.
Sumers expressly left open whether probable cause would be
requi red when the search warrant supporting the detention was for
evi dence, rather than contraband. 1d. at 2595 n.21. W concl ude
that none of those factors that the Suprene Court used to explain

why the detention in Sumrers was justified by legitimte police

12



interests should be given any significant weight in this case
Based upon an application of the controlling factors identified in
Summers, it appears that Heitschmdt has at |east conceivably
all eged violation of his clearly established right to be free from
unr easonabl e sei zure of his person

The remaining inquiry i s whether the police officers’ actions
were nonetheless objectively reasonable. Hei tschm dt  was
restrained for nore than four hours. See Place, 103 S. O. at
2642-43 (“we have never approved a seizure of the person [w thout
probabl e cause] for the prolonged 90-m nute period involved here
and cannot do so on the facts presented by this case”). But we
need not base our holding upon the prolonged nature of
Heitschm dt’s detention alone. Once the prem ses was secure and
police were proceeding with their work without interference, there
was no justification for prolonging the physically intrusive aspect
of Heitschm dt’s detention. Hei tschm dt’ s pl eadings all ege that
there were between ten and twelve police officers in the hone
during the search. Hei tschm dt could have been effectively
restrained, and the police interest in facilitating the search
coul d have been vindicated, with a far less intrusive detention.
We cannot say, on the basis of the pleadings, that the officers’
conduct was objectively reasonable as a matter of |aw

Hei tschm dt has at |east conceivably alleged a violation of

his clearly established Fourth Amendnent right to be free from

13



unr easonabl e sei zure. Mor eover, the defendants’ conduct in
continuing the painful restraint once any conceivable interest in
the physically intrusive nature of the detention was vindicated
requires the conclusion that the officers’ conduct was not
objectively reasonable as a matter of |aw We conclude the
officers are not entitled, on the basis of the pleadings, to
qualified imunity with respect to Heitschmdt’s unreasonable
detention claim Accordingly, the district court’s dismssal of

that claimis reversed.

| V.

Hei tschm dt also clains that the defendants subjected himto
excessive force, in violation of the Fourth Arendnent. To state a
claimfor inposition of excessive force, Heitschm dt was required
to show that he (1) suffered sonme injury which (2) resulted from
force that was clearly excessive to the need for force; (3) the
excessi veness of which was objectively unreasonable. See |kerd v.
Blair, 101 F.3d 430, 433-34 (5th Gr. 1996). Wen exam ning the
propriety of qualified immunity from excessive force clains, the
Court is faced with the unusual circunstance that the standard for
stating a claim the objective reasonabl eness of the force exerted,
coincides in large part with the inquiry for determning qualified
imunity, the objective reasonabl eness of the officers’ conduct.

On the basis of these pleadings, we are unable to conclude that

14



either the force exerted or the officers’ conduct was reasonabl e as
a matter of |aw

Hei t schm dt conpl ained that he was cuffed too tightly, and
then left in pain for a significant period of time wthout
justification. The district court held that the officers’ failure
to loosen the handcuffs or to allow Heitschmdt to go to the
bat hroom was obj ectively reasonable. 1n reaching that concl usion,
the district court recogni zed that nonfeasance or failure to act is
less likely to be considered an act of excessive force than a
direct act of injury. In our view, the district court failed to
gi ve appropriate wei ght to the consequence that it was the officers
who placed Heitschmdt in the painful restraints to begin wth.
Heitschm dt infornmed the officers that he was in pain and asked
that the cuffs be | oosened. Once police secured the prem ses there
was no justification for requiring Heitschm dt to remain painfully
restrai ned. Heitschm dt alleges that he suffered serious and
permanent injury to his wists, for which he has required nedical
treat nent. While the character of the force exerted nmay nake
Heitschmdt’s claimnore difficult to prove, we cannot say that it
is sufficient to render Heitschm dt’s excessive force cl ai mw t hout
ef fect. We conclude that Heitschm dt has at |east conceivably
stated a violation of his Fourth Anendnent right to be free from
excessive force. Accordingly, the district court’s dism ssal of
Heitschm dt’s excessive force claim on the basis of qualified
inmmunity is reversed.

15



V.

Hei t schm dt argues on appeal that he shoul d have been al | owed
limted discovery before the district court granted defendant’s
motion for qualified imunity. The district court dismssed
Heitschm dt’s clains on the basis that his pleadings did not state
facts sufficient to overcone the qualified immunity defense.
Qualified immunity is a defense from both liability and suit.
Vander Zee v. Reno, 73 F.3d 1365, 1368 (5th Cr. 1996). Qur Court
has held that “[e]ven |imted discovery on the issue of qualified
i munity nmust not proceed until the district court first finds that
the plaintiff’s pleadings assert facts which, if true, would
overcone the defense of qualified imunity.’” ld. at 1368-69
(quoting Wcks v. M ssissippi State Enpl oynent Serv., 41 F.3d 991,
994 & n.10 (5th Gr. 1995)).

Heitschm dt’s notion for limted discovery was deni ed before
the district court’s decision on the defendants’ notion to di sm ss.
There was, therefore, no error in that decision. Now t hat
Hei tschm dt’s pl eadi ngs have been judged adequate to at | east
potentially state a claim however, discovery can proceed on
remand. W do not hold that Heitschmdt will eventually be able to
establish a violation of his Fourth Amendnent rights, but rather,
that his pleadings are sufficient to create that possibility. See
Meadowbriar Hone for Children, 81 F.3d at 529. Shoul d further

di scovery lead to the conclusion that there is no genui ne i ssue of
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fact which could support such a claim there will be no procedural
or substantive barrier to the filing of a notion for summary
judgnent on the issue of qualified immunity. See Behrens .

Pelletier, 116 S. . 834 (1996).

CONCLUSI ON
The district court’s decision dismssing Heitschm dt’s Fourth
Amendnent clainms for wunreasonable detention and the use of
excessive force agai nst defendants CGeorge Sweetin, C. P. “Chris”
Gllespie, J. K Shaffer, Kevin D. Thonpson, George Fencl, and John
C. Witefield is REVERSED and the cause REMANDED for further

proceedi ngs consistent with this opinion.
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