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Before KING Chief Judge, JOLLY and DeMOSS, Circuit Judges.

KING Chief Judge:

Joe Mario Trevino, a Texas death row inmate, filed a habeas
petition in federal district court, and the district court denied
habeas relief. Trevino argues that the district court judge,
Judge John McBryde, abused his discretion in denying Trevino' s
recusal notion, and Trevino requests this court to vacate Judge
McBryde' s order denying habeas relief and to remand the matter to
a different district court judge. |In addition, Trevino requests
a certificate of appealability in order to appeal issues relating

to his state habeas proceeding and his underlying state-court



conviction. W find that Judge McBryde did not abuse his
di scretion in denying the recusal notion and we deny Trevino
| eave to appeal all issues relating to his state habeas
proceedi ng and his underlying state-court conviction.
. FACTS AND PROCEDURAL HI STORY
In 1984, Trevino was convicted of capital nurder and
sentenced to death. The Texas Court of Crim nal Appeals affirned

his conviction seven years later. See Trevino v. State, 815

S.W2d 592 (Tex. Cim App. 1991). The United States Suprene
Court granted certiorari and remanded to the Texas Court of
Crim nal Appeals for further proceedings in light of Batson v.

Kent ucky, 476 U.S. 79 (1986). See Trevino v. Texas, 503 U S. 562

(1992). The Texas Court of Crimnal Appeals remanded the case to

the trial court for a Batson hearing, see Trevino v. State, 841

S.W2d 385 (Tex. Crim App. 1992), and later affirnmed Trevino's

conviction followng the trial-court hearing, see Trevino v.

State, 864 S.W2d 499 (Tex. Crim App. 1993). The Suprene Court

denied certiorari. See Trevino v. Texas, 510 U. S. 1185 (1994).
Trevino filed a petition for a wit of habeas corpus in the
state district court in 1994. The district court issued proposed
findings of fact and conclusions of |law, which the Texas Court of
Crim nal Appeals adopted in 1996, denying Trevino’ s habeas
petition. The Suprenme Court again denied certiorari. See

Trevino v. Texas, 117 S. . 1275 (1997).




On June 4, 1997, Trevino filed a federal habeas corpus
petition pursuant to 28 U.S.C. § 2254 in the Northern District of
Texas, Judge John McBryde presiding. Trevino also filed a notion
aski ng Judge McBryde to recuse hinself under 28 U S.C. § 455(a).
He brought the recusal notion based on the fact that his
attorney, Art Brender (Brender), was subpoenaed by a speci al
investigatory conmttee of the Fifth Crcuit Judicial Council to
testify regardi ng Judge McBryde. Judge MBryde denied the notion
to recuse on Septenber 24, 1997, and on Novenber 12, 1997, he
deni ed the habeas petition. On Decenber 4, 1997, Judge MDBryde
denied Trevino's request for a certificate of appealability
(C) .

Trevino tinely appealed to this court. Trevino asserts that
Judge McBryde abused his discretion in denying Trevino s recusal
nmoti on based on McBryde' s potential bias and prejudi ce agai nst
Trevino's attorney. Trevino also requests a COA to appea
alleged errors in his state habeas proceedi ng and his underlyi ng
state-court conviction. W address these issues in turn.

1. DI SCUSSI ON
A.  The Recusal Mbtion

Trevino first argues that Judge McBryde shoul d have recused
hi msel f from considering Trevino' s federal habeas petition due to
his attorney’s involvenent in Fifth Grcuit Judicial Counci
proceedi ngs relating to Judge McBryde. Brender had been
subpoenaed by a special investigatory conmttee of the Judicial
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Council to testify regardi ng Judge McBryde. The speci al
investigatory conmttee held two evidentiary hearings relating to
the McBryde proceedi ngs; one took place before Judge MBryde
ruled on Trevino’s recusal notion and the second occurred shortly
after his recusal ruling. Brender did not testify at the first
heari ng, and, although the subpoena woul d have extended to the
second hearing, he did not testify at that hearing either.

After conpletion of the McBryde proceedings, the Fifth
Circuit Judicial Council issued an order (the Judicial Counci

Order) reprimandi ng Judge McBryde. See Inre: Mtters Involving

United States District Judge John H. MBryde, Under the Judicial

Conduct and Disability Act of 1980, Nos. 95-05-372-0023 et al.

(Jud. Council 5th Cr. Dec. 31, 1997), aff’d, No. 98-372-001
(Jud. Conf. U S. Sept. 21, 1998). One portion of that order
barred Judge McBryde from hearing any cases in which certain
attorneys who had testified in the Judicial Council proceedings
(Attachnent A attorneys) were involved for a period of three
years. See Judicial Council Oder at 2. Although Brender did
not actually testify in front of the special investigatory
commttee, the Fifth Grcuit Judicial Council included himon its
list of Attachnment A attorneys. See id. at Attachnment A The
Judi cial Conference of the United States affirmed the portion of
the Fifth Grcuit Judicial Council order relating to this ban,
finding “plenty of evidence in the record to support the judicial
council’s inplicit conclusion that there was a significant risk
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that Judge McBryde m ght attenpt to retaliate in sonme fashion
agai nst witnesses who had testified against him or at |east that

W t nesses reasonably perceived such risk.” 1nre: Conplaints of

Judicial Msconduct or Disability, No. 98-372-001, at 24 (Jud.

Conf. U S. Sept. 21, 1998).

The Judicial Council Order did not affect Judge MBryde’'s
power to adjudicate Trevino's case directly because the portion
of the Judicial Council Order barring Judge McBryde from hearing
cases involving Attachnent A attorneys did not go into effect
until February 9, 1998, after Judge McBryde had al ready denied
Trevino' s habeas petition and his COA application. Trevino
argues, however, that a reasonabl e person woul d question Judge
McBryde's inpartiality in deciding his habeas petition, and that
the judge therefore abused his discretion in denying the recusal
nmotion brought under 28 U.S.C. § 455(a). Before we can evaluate
the nerits of this issue we nust address the respondent’s
contention that we lack jurisdiction to consider issues unrelated
to a habeas petitioner’s underlying state-court conviction.

Trevino filed his habeas petition in the federal district
court in June 1997; therefore, the Antiterrorismand Effective
Death Penalty Act of 1996 (AEDPA) applies to his case. See Geen
v. Johnson, 116 F.3d 1115, 1119-20 (5th Gr. 1997). Under AEDPA
“[ulnless a circuit justice or judge issues a certificate of
appeal ability, an appeal nmay not be taken to the court of appeals
from. . . the final order in a habeas corpus proceeding in which
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the detention conplained of arises out of process issued by a
State court.” 28 U S.C. 8 2253(c)(1)(A). A COA can only issue
if a habeas petitioner makes a “substantial showi ng of the denial
of a constitutional right.” 28 U S. C 8§ 2253(c)(2). “A
‘substantial showing requires the applicant to ‘denonstrate that
the i ssues are debatable anong jurists of reason; that a court
could resolve the issues (in a different manner); or that the
gquestions are adequate to deserve encouragenent to proceed

further.”” Drinkard v. Johnson, 97 F.3d 751, 755 (5th G r. 1996)

(quoting Barefoot v. Estelle, 463 U S. 880, 893 n.4 (1983)),

cert. denied, 117 S. . 1114 (1997). The COA requirenent is

jurisdictional in nature--before an appellate court can address
the nerits of an order denying federal habeas relief, the court

(or the federal district court) nust grant a COA. See Witehead

v. Johnson, 157 F.3d 384, 388 (5th Cr. 1998) (stating that

AEDPA's COA requirenent is jurisdictional); Carter v. Johnson

131 F.3d 452, 457 n.3 (5th Gir. 1997) (stating that AEDPA
“Inposed a jurisdictional prerequisite on appeal froma final
order in a federal habeas proceeding, prohibiting the appeal
unless a circuit justice or judge issues a ‘certificate of

appeal ability'”), cert. denied, 118 S. . 1567 (1998). The

district court denied Trevino a COA to appeal his denial of
habeas relief on Novenber 12, 1997. Therefore, the respondent

argues, unless we find that Trevino has nade a substanti al



show ng of the denial of a constitutional right in connection
wth his state-court conviction, we |lack jurisdiction to consider
issues relating to the district court’s adjudication of Trevino's
federal habeas petition.

There is sone force to this argunent. The AEDPA | anguage
does preclude an appeal froma district court’s order denying
habeas relief until either the district court or the court of
appeal s grants a COA. W assune arguendo, w thout deciding, that
a court can only issue a COA upon a finding that the applicant
has made a substantial showi ng of the denial of a constitutional
right wwth respect to his underlying state-court conviction.
Therefore, the reasoning goes, because Trevino's contention that
Judge McBryde abused his discretion in failing to stand recused
is unrelated to his underlying state-court conviction, we |ack
jurisdiction to consider the issue.

However, we find that we have jurisdiction to consider
whet her Judge McBryde abused his discretion in denying Trevino' s
recusal nmotion. Trevino's argunents regarding the recusal notion
are not addressed to the nerits of Judge McBryde' s order denying
hi s habeas petition. Rather, he argues that Judge MBryde | acked

the authority to deny habeas relief because the judge should have

recused hinself and that the order denying habeas relief nust
therefore be vacated. Wile we |ack jurisdiction to consider the
merits of a district court order denying habeas relief wthout
issuing a COA, we do have jurisdiction to consider whether a
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district court judge properly declined to stand recused and
therefore had the authority to deny a habeas petition. W are

guided to this conclusion by our reasoning in Tranponte V.

Chrysler Corp., 136 F.3d 1025 (5th Gr. 1998), where we

consi dered whether we had jurisdiction to determ ne whether a
district court judge abused her discretion in denying a recusal
noti on before she remanded the case to state court. CQur
jurisdiction was limted in that case by 28 U S.C. § 1447(d),
whi ch provides that “[a]n order remanding a case to the State
court fromwhich it was renoved is not revi ewabl e on appeal or

otherwi se.” See Tranpbnte, 136 F.3d at 1027. W found that even

though the district court’s actual order remanding the matter to
state court was unrevi ewabl e, we coul d adjudi cate whether the
district court abused its discretion in denying the recusal
nmotion. See id. at 1027-28. W noted that once a judge recuses
hersel f, that judge nust take no further action save for
transferring the matter to a different federal judge, and that if
the district court judge should have recused herself, any orders
entered after disposing of the recusal notion should be vacated.
See id. at 1028. Therefore, our review of the recusal issue
woul d not constitute a review of the remand order, a review

prohi bited by statute. See id. Instead, “we would be performng
an essentially mnisterial task of vacating an order that the
district court had no authority to enter into for reasons
unrelated to the order of remand itself.” |1d. Thus, we
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concl uded that we had jurisdiction over the appeal, and we
proceeded to anal yze whether the district court judge should have
recused herself. See id.

W simlarly find that we have jurisdiction to consider
whet her Judge McBryde abused his discretion in denying Trevino' s
recusal nmotion in this case. As in Tranonte, if Judge MBryde
erred in refusing to stand recused, we nust vacate any orders he

entered after denying the recusal notion. See United States v.

Anderson, 160 F.3d 231, 234-35 (5th Cr. 1998) (vacating sentence
after determ ning that Judge McBryde abused his discretion in

denying a recusal notion); United States v. Avilez-Reyes, 160

F.3d 258, 259-60 (5th Gr. 1998) (sane); Tranonte, 136 F.3d at
1028 (“Thus, if Judge Lenmmon shoul d have recused hersel f, any
orders she entered follow ng disposition of the recusal notion
shoul d be vacated.”). Qur consideration of whether to vacate the
district court’s order denying habeas relief would therefore not
constitute an appeal of the nerits of that order, a review

prohi bited by AEDPA in the absence of the issuance of a COA

I nstead, as in Tranonte, we are determ ni ng whet her we nust
vacate an order that Judge McBryde nay have had no authority to
enter.

Qur conclusion that we have jurisdiction to consider whether
Judge McBryde abused his discretion in denying Trevino s recusal
nmotion conports with the case | aw of several other circuits, in
whi ch courts of appeal s have consi dered whether a district court
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j udge shoul d have recused hinself or herself before denying
habeas relief without determ ning that the applicant had nade a

jurisdictional showi ng. See Russell v. Lane, 890 F.2d 947, 947

(7th Gr. 1989) (finding jurisdiction to consider whether a
district court abused its discretion in denying a recusal notion
before it denied habeas relief, despite the fact that the issue
was unrelated to the applicant’s underlying state-court

convi ction, because “federal procedural |aw governing recusal
entitles [the petitioner] to have his habeas corpus petition

heard by a[n unbi ased] judge”); Taylor v. Canpbell, 831 F.2d 297,

No. 87-5678, 1987 W. 38693, at *2 (6th CGr. Cct. 13, 1987)
(unpubl i shed opinion) (vacating a district court’s denial of
habeas petition based on violation of recusal statute w thout
granting a certificate of probable cause, the pre- AEDPA

equi valent of a COA); R ce v. MKenzie, 581 F.2d 1114, 1118 (4th

Cir. 1978) (vacating a district court’s denial of a habeas
petition brought by a state prisoner because district court
abused its discretion in denying recusal notion). W therefore
proceed to evaluate Trevino's claimthat Judge MBryde should
have recused hinsel f.

Trevino brought his recusal notion under 28 U . S.C. 8§ 455(a),
which states that “[alny . . . judge . . . shall disqualify
himself in any proceeding in which his inpartiality m ght
reasonably be questioned.” This recusal standard is objective;
the relevant inquiry is whether a “reasonable nman, were he to
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know all the circunstances, would harbor doubts about the judge’'s

inpartiality.” Health Servs. Acquisition Corp. v. Liljeberqg, 796

F.2d 796, 800 (5th Gr. 1986) (internal quotation marks omtted),

aff'd, 486 U S. 847 (1988); see Air Line Pilots Ass’'n, Int’'l v.

Continental Airlines, Inc. (In re Continental Airlines Corp.),

901 F.2d 1259, 1262 (5th Cr. 1990); In re Faul kner, 856 F.2d
716, 720-21 (5th Gr. 1988). W review a district court judge's
decision not to recuse hinself for abuse of discretion. See

United States v. Mzell, 88 F.3d 288, 299 (5th Cr.) (reviewing a

district court’s denial of a recusal notion for an abuse of

di scretion), cert. denied, 117 S. C. 620 (1996); Inre Gty of

Houston, 745 F.2d 925, 927 (5th G r. 1984) (“The issue of

judicial disqualification is solely one of law. It is a
sensitive question of assessing all of the facts and
circunstances in order to determ ne whether the failure to

di squalify was an abuse of sound judicial discretion.”) (citation
omtted) (internal quotation marks omtted).

On the facts of this case we hold that Judge MBryde did not
abuse his discretion by failing to recuse hinself from Trevino' s
case. At oral argunent, Trevino s counsel anal ogi zed this case
to two recently decided cases where we held that Judge MBryde
abused his discretion by failing to recuse hinself under § 455(a)
because of participation by counsel in Fifth Crcuit Judicia

Counci |l proceedings. See Anderson, 160 F.3d at 234-35; Avilez-

Reyes, 160 F.3d at 259-60. |In each case, we enphasized that, at
11



the tinme Judge McBryde ruled on the recusal notion, he was aware
that the defendant’s attorney had already testified agai nst him

See Anderson, 160 F.3d at 233 (“The average person when view ng

this specific situation, would question Judge McBryde's ability
to be inpartial in a case involving an attorney who has testified
adversely agai nst Judge McBryde in a Judicial Counci

proceeding.”); Avilez-Reyes, 160 F.3d at 259 (finding that

def endant’ s case “becane infected wth the appearance of

i npropriety once Stickney, [the defendant’s] attorney, testified
agai nst Judge McBryde in the Fifth Grcuit Judicial Counci
proceedi ngs” a nonth before the recusal notion was brought). In

contrast to Anderson and Avil ez-Reyes, Brender never actually

testified in either of the evidentiary hearings relating to Judge
McBryde held by the special investigating commttee of the Fifth
Circuit Judicial Council. 1In fact, the record is devoid of any
evi dence as to what Brender woul d have said had he been called to

testify.?

! Brender argues that he was prohibited fromcreating a
record relating to his participation in the Judicial Counci
proceedi ngs because of the confidentiality requirenments of 28
US C 8 372(c)(14). Under that provision, “all papers,
docunents, and records of [the Judicial Council] proceedings

shal |l be confidential and shall not be disclosed by any
person in any proceeding.” I|d. However, Brender apparently nade
no effort to conply with the exception found in 8§ 372(c)(14) (0O
under which such records can be disclosed if “such disclosure is
authorized in witing by the judge or magistrate who is the
subj ect of the conplaint and by the chief judge of the circuit,
the Chief Justice, or the chairman of the standing commttee.”
Wthout a record, or even a proffer, concerning Brender’s role in
the Judicial Council proceedings, we are |left only to specul ate

12



Unli ke the situations in Anderson and Avil ez- Reyes, we are

convi nced that a reasonabl e person, know ng all of the
circunstances of this case, would not harbor doubts about Judge
McBryde's inpartiality. W are mndful that the reasonabl e
person standard in the recusal context contenplates a “well -

i nfornmed, thoughtful and objective observer, rather than the

hypersensitive, cynical, and suspicious person.” United States

v. Jordan, 49 F.3d 152, 156 (5th Gr. 1995) (citing In re Mason,

916 F.2d 384, 386 (7th Gir. 1990)).

A showi ng of potential bias by a judge against a party’s
attorney does not generally suffice to require a judge to
disqualify hinself or herself under 8 455(a). Rather, the
general rule, adopted in this and several other circuits, is that
“an appellate court, in passing on questions of
disqualification[,] . . . should determ ne the disqualification
on the basis of conduct which shows bias or prejudice or |ack of
inpartiality by focusing on a party rather than counsel.” Davis

v. Board of Sch. Commirs, 517 F.2d 1044, 1052 (5th Gr. 1975);

see FTC v. Any Travel Serv., Inc., 875 F.2d 564, 576 n.13 (7th

Cir. 1989) (“Friction between court and counsel does not

constitute bias.”); In re Cooper, 821 F.2d 833, 838 (1st Cr.

1987); Glbert v. Cty of Little Rock, 722 F.2d 1390, 1399 (8th

Cir. 1983); United States v. Sibla, 624 F.2d 864, 869 (9th G

as to the content of his proposed testinony.
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1980). Bias against a party’ s attorney does not require
disqualification unless “it can also be shown that such a
controversy woul d denonstrate a bias for or against the party

itself.” Henderson v. Departnent of Pub. Safety & Corrections,

901 F.2d 1288, 1296 (5th Cr. 1990) (citing Davis); see also In

re Cooper, 821 F.2d at 839 (“It is true that occasionally
exceptional circunstances do arise where a judge’s attitude
toward a particular attorney is so hostile that the judge' s
inpartiality toward the client may reasonably be questioned.”);

In re Beard, 811 F.2d 818, 830 (4th Cr. 1987) (“Bias against an

attorney is not enough to require disqualification under § 455
unl ess petitioners can show that such a controversy woul d
denonstrate a bias against the party itself.”). Trevino does not
al | ege any circunstances suggesting that a reasonabl e person
woul d har bor doubts about Judge McBryde's inpartiality toward
him his only argunent is based on the relationship between Judge
McBryde and Brender. W find that a reasonable, well-inforned
observer woul d not harbor doubt about Judge MBryde’s
inpartiality in adjudicating Trevino's habeas claim where any
potential bias would have been directed agai nst Trevino’s
attorney and there is no suggestion of bias directed at Trevino

hi nsel f.?2

2 W did note in Davis that bias against a party’s attorney
coul d provide grounds for recusal if the bias was of a
“continuing and ‘ personal’ nature over and above nere bias
because of [the attorney’s] conduct.” 517 F.2d at 1051; see
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B. The State Habeas Corpus Proceeding C aim

Trevino next clains that he is entitled to a COA to appea
the district court’s denial of his habeas claimrelating to his
state habeas proceeding. Specifically, Trevino argues that he
was deni ed due process in his state habeas proceedi ng because the
state habeas court adopted the district attorney’ s proposed
findings of fact and conclusions of law only three hours after
they were filed with the court.

We cannot grant Trevino a COA on this issue. Qur circuit
precedent nmakes clear that Trevino's “claimfails because
infirmties in state habeas proceedings do not constitute grounds

for relief in federal court.” Hallnmark v. Johnson, 118 F. 3d

1073, 1080 (5th Gr.), cert. denied, Johnson v. Mnroe, 118 S

Ct. 576 (1997); see N chols v. Scott, 69 F.3d 1255, 1275 (5th

Henderson, 901 F.2d at 1296 (citing Davis); In re Beard, 811 F.2d
at 830 (citing Davis). |In explaining this exception in Davis, we
stated that:

[ T] here could be a case where the cause of the
controversy with the | awer woul d denonstrate bias of
such a nature as to anount to a bias against a group of
which the party was a nenber--e.qg., all Negroes, Jews,
Cermans, or Baptists. This then would be bias of a
continuing and ‘personal’ nature over and above nere

bi as against a | awer because of his conduct.

517 F.2d at 1051. Trevino has not alleged that any potenti al

bi as agai nst Brender was of a “continuing and personal nature”
that would justify a finding of constructive bias against him

In addition, there is no suggestion in the record that the source
of the bias against Brender, i.e., his potential testinony in the
Judi ci al Council proceedings, would denonstrate a bias against a
group of which Trevino was a part. W therefore decline to apply
this exception on the facts of this case.
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Cr. 1995) (“An attack on a state habeas proceedi ng does not
entitle the petitioner to habeas relief in respect to his
conviction, as it is an attack on a proceeding collateral to the
detention and not the detention itself.”) (internal quotation

marks omtted); Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th

Cr. 1992) (sane); MIllard v. Lynaugh, 810 F.2d 1403, 1410 (5th

Cr. 1987) (sane); Vail v. Procunier, 747 F.2d 277, 277 (5th Cr

1984) (denying petitioner a certificate of probable cause because
“[iT]nfirmties in state habeas corpus proceedi ngs do not
constitute grounds for federal habeas relief”). Owher circuits
have simlarly decided that habeas corpus relief is not available
to correct alleged errors in state habeas proceedings. See,

e.q., Jolly v. Gammon, 28 F.3d 51, 54 (8th Cr. 1994); Franzen v.

Bri nkman, 877 F.2d 26, 26 (9th Gr. 1989); Bryant v. Mryl and,

848 F.2d 492, 493 (4th Cr. 1988); Spradley v. Dugger, 825 F.2d

1566, 1568 (11th Cir. 1987); Kirby v. Dutton, 794 F.2d 245, 247

(6th Gr. 1986). But see Dickerson v. WAlsh, 750 F.2d 150, 153

(1st Gr. 1984) (allowing a federal habeas claimrelating to a
state court habeas proceeding).

The Eighth Crcuit has specifically considered and rejected

the issue that Trevino raises for appeal. See Jolly, 28 F.3d at
54. In that case, the petitioner clained that he was deprived of

due process when the state habeas court adopted the state’s
proposed findings of fact and | aw verbatim See id. The Eighth
Circuit found that the petitioner could not raise that claimin
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federal court on his § 2254 petition because it did not raise an
error of a “constitutional magnitude” and was collateral to the
petitioner’s detention and not a constitutional challenge of the
detention itself. 1d. Trevino's claim in which he alleges
errors in his state habeas proceedings, nust simlarly fail. W
therefore decline to issue Trevino a COA on this issue.
C. The Underlying State-Court Conviction Cd ains

Finally, Trevino presents four issues for reviewrelated to
t he puni shnent phase of his state trial--first, that the jury
instruction was deficient; second, that the state court erred by
refusing to allow Trevino to ask jurors about their ability to
consider youth as a potentially mtigating factor; third, that
the state failed to disclose certain docunents; and fourth, that
the state court erred in finding a docunent inadm ssible.?

Trevino's petition for habeas relief in the state trial
court raised each of these issues. On each issue, the state
trial court entered findings of fact and concl usions of |aw,
recomending to the Court of Crimnal Appeals that it should deny
relief. The Court of Crimnal Appeals denied relief, explicitly

basing its decision on the findings of the trial court. This

3 At the end of his brief, Trevino lists 11 additional,
undevel oped argunents relating to his state-court conviction.
Because they are inadequately argued, we consider these issues
wai ved. See Royal v. Tonbone, 141 F.3d 596, 599 n.3 (5th G
1998) (stating that a petitioner waived inadequately briefed
issues in his appeal of the denial of his habeas petition); G ne
v. Connick, 15 F.3d 1338, 1345 (5th Gr. 1994) (stating that a
party who inadequately briefs an issue waives the clain.
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explicit denial of relief by the Texas Court of Crim nal Appeals
of Trevino's clains qualifies as an “adjudication on the nerits”

entitled to deference under AEDPA. See Davis v. Johnson, 158

F.3d 806, 812 (5th Gr. 1998); Drinkard, 97 F.3d at 768 (finding
“no question” that a claimwas adjudicated on the nerits in state
court proceedings where state trial court entered explicit
findings |ater adopted by the Texas Court of Crimnal Appeals in

denying relief); cf. Geen v. Johnson, 116 F.3d 1115, 1120-21

(5th Gr. 1997) (stating that the question of whether a state-

court adjudication was a “resolution on the nerits,” the pre-

AEDPA equi val ent of an “adjudication on the nmerits,” turns solely
on whether the state court’s disposition was substantive or
procedural, and does not depend on the “quality of a court’s
review of clains”).

Under the AEDPA deference schene, pure questions of |aw and
m xed questions of |law and fact are revi ewed under 8§ 2254(d) (1),

and questions of fact are reviewed under 8§ 2254(d)(2). See

Corwin v. Johnson, 150 F.3d 467, 471 (5th Cr. 1998); Drinkard,

97 F.3d at 767-68. Wen reviewng a purely |legal question, we
nmust defer to the state court unless its decision rested on a
| egal determ nation that was contrary to clearly established

federal |aw as determ ned by the Suprene Court. See Lockhart v.

Johnson, 104 F.3d 54, 57 (5th Gr.), cert. denied, 117 S. O

2518 (1997); Drinkard, 97 F.3d at 768. Additionally, a federal
court “wll not disturb a state court’s application of law to
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facts unless the state court’s concl usions involved an
‘unreasonabl e application’ of clearly established federal |aw as
determ ned by the Suprene Court.” Davis, 158 F.3d at 812

(quoting 28 U . S. C. 8§ 2254(d)(1)); see Lockhart, 104 F.3d at 57.

An application of federal law is unreasonable only “when it can
be said that reasonable jurists considering the question would be
of one view that the state court ruling was incorrect.”

Drinkard, 97 F.3d at 769; see Davis, 158 F.3d at 812; Corwin, 150
F.3d at 471-72. State factual findings are presuned to be
correct unless rebutted by clear and convincing evidence. See

Davis, 158 F.3d at 812; Jackson v. Johnson, 150 F.3d 520, 524

(5th Gr. 1998).

Wth this deference standard in m nd, we consider whether
Trevino has raised a substantial showi ng of the denial of a
constitutional right with respect to his underlying state-court
convi ction.

1. Punishnment Phase Jury Instructions

Trevino argues that the trial court erred in refusing his
request to instruct the punishnent-phase jury that it could
consider his “social history and background,” age, inmmturity, or
any other “extenuating circunstances” in determning his
appropriate sentence. Trevino also clains that the jury
instructions inproperly precluded the jury from considering
mtigating factors in determ ning the proper punishnent.
Specifically, Trevino objects to a portion of the jury
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instruction, which read, “During your deliberations, you shal
not consider or discuss what the effect of your answer to the
above issues may be.”

The Texas Court of Crimnal Appeals found that this claim
had no nerit, adopting the trial court’s finding that the
puni shnment phase jury instruction did not prevent the jury from
giving effect to any potentially mtigating testinony. The court
found that the trial judge specifically told the jury before the
puni shnment - phase del i berations: “You are instructed in answering
the issues submtted to you, you may take into consideration al
of the facts shown by the evidence admtted before you in the
full trial of this case.” The state habeas court reasoned that
this instruction, together with the jury instruction taken as a
whol e, allowed the jury to consider any evidence admtted in the
trial--including any evidence concerning Trevino s age, his
social history and background, his immturity, or any other
extenuating circunstances. |In addition, the court noted that the
instruction given to the jury in this case was simlar to the

instruction upheld by the Suprenme Court in Johnson v. Texas, 509

U. S 350, 368 (1993); in each, the jury was explicitly told it
could take into consideration any evidence admtted in the trial.
The state court concluded that the jury instruction did not
prevent consideration of any mtigating factors in fashioning an
appropriate sentence, and that the jury instructions were

t herefore not deficient.
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We find that Trevino has not nade a substantial show ng of
the denial of a constitutional right on this issue. The rel evant
gquestion, as the Texas Court of Crimnal Appeals noted, is
““whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence.’” Johnson,

509 U.S. at 367-68 (quoting Boyde v. California, 494 U S. 370,

380 (1990)). The state court’s conclusion that, given the trial
court’s explicit instruction to consider all evidence in

determ ning the proper sentence and the instruction taken as a
whol e, there was no reasonable l|ikelihood that the jury was
forecl osed fromconsidering any mtigating evidence is not
contrary to, or an unreasonable application of, clearly
established federal |aw as determ ned by the Suprene Court. See

G een v. Johnson, 160 F.3d 1029, 1043-44 (5th Cr. Nov. 11, 1998)

(denying certificate of probable cause to applicant seeking to
appeal district court’s denial of habeas relief on jury
instruction issue because applicant did not denonstrate any

i kelihood that jury was prevented fromconsidering mtigating

evi dence during puni shnent - phase sentencing); Tucker v. Johnson,

115 F. 3d 276, 281-82 (5th G r. 1997) (denying certificate of
probabl e cause on jury instruction issue because jury was not
forecl osed fromconsidering mtigating evidence). W therefore
decline to issue Trevino a COA on this issue.
2. Voir Dire Questioning
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Trevino next argues that the trial court erred in refusing
to allow himto inquire during voir dire whether three
prospective jurors were able to consider youth as a potentially
mtigating factor. Trevino contends that youth is a “rel evant

mtigating factor of great weight,” Eddings v. Cklahoma, 455 U S.

104, 116 (1982), and that under Modrgan v. Illinois, 504 U S 719

(1992), the trial court’s refusal to allow himto question the
jurors regarding youth violated his due process rights.

The Texas Court of Crimnal Appeals found no nerit to this
contention for three principal reasons. First, it noted that it
had al ready considered and rejected this argunent on Trevino’'s
direct appeal, where it had found that Trevino's attenpt to
gquestion the venirepersons anobunted to an attenpt to bind the
jurors to consider youth as a mtigating factor wi thout informng
them of the applicable law. Second, the state court found that,
in fact, the trial court had allowed Trevino to inquire whether
t hese venirepersons could consider youth as a mtigating factor.
Third, the Texas Court of Crimnal Appeals found that Mrgan v.
I[Ilinois only required a court to allow inquiry during voir dire
regardi ng whether jurors would, as a matter of course, inpose the
death penalty after finding a defendant guilty of a capital
crinme, and did not require inquiry into whether possible jurors
coul d consider individual extenuating circunstances to be

mtigating.
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We find that Trevino does not raise a substantial show ng of
a constitutional right with regard to this issue. To begin wth,
Trevino has not presented any evidence that suggests that he was
not able to inquire whether each venireperson at issue woul d
consider youth to be a mtigating factor. Even if Trevino were
to contend that he was not allowed sufficient voir dire regarding
potential jurors’ views on youth as a mtigating factor, the

state habeas court’s application of Mdrgan v. Illinois was not

unreasonable. This circuit has previously stated that Mrgan
only “involves the narrow question of whether, in a capital case,
jurors nust be asked whether they would automatically inpose the

deat h penalty upon conviction of the defendant.” United States

v. Geer, 968 F.2d 433, 437 n.7 (5th Gr. 1992) (internal

quotation marks omtted); see also United States v. MVeigh, 153

F.3d 1166, 1208 (10th Gr. 1998) (“[We have held that Mrgan
does not require a court to allow questions regarding how a juror
woul d vote during the penalty phase if presented with specific
mtigating factors. Qher courts have issued simlar rulings,
hol di ng that Mrgan does not require questioning about specific
mtigating or aggravating factors.”) (citation omtted); United

States v. McCQullah, 76 F.3d 1087, 1113 (10th G r. 1996) (finding

that Morgan only requires questioning during voir dire regarding
whet her jurors would automatically inpose the death penalty, and
it does not require specific questioning regarding mtigating

factors), cert. denied, 117 S. C. 1699 (1997); United States V.
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Ti pton, 90 F.3d 861, 879 (4th Gr. 1996) (finding it was not an
abuse of the trial court’s discretion to refuse to allow detailed
questioning during voir dire concerning specific mtigating

factors), cert. denied, 117 S. . 2414 (1997), and cert. deni ed,

117 S. C. 2414 (1997), and cert. denied, 117 S. C. 2414 (1997).

After applying the AEDPA-mandat ed standard of review to these
state-court findings and concl usions, we cannot say that Trevino
has made a substantial showi ng of the denial of a constitutional
right on this issue. W therefore decline to issue Trevino a COA
on this issue.
3. Failure to Disclose Docunents

In his third claimrelating to his underlying state-court
conviction, Trevino argues that the State of Texas suppressed
records material to the punishnment phase of the trial in

violation of Brady v. Maryland, 373 U S. 83 (1963).

Specifically, Trevino nmaintains that the state refused to
di scl ose material records regarding Trevino’s upbringing in the
possession of the Harris County | ndependent School District,
Child Protective Services, and the Texas Youth Council .

The Texas Court of Crim nal Appeals rejected Trevino' s Brady
contention on the basis of specific findings. First, the court
found that Trevino either had possession of the allegedly

suppressed records or that he could have obtai ned themthrough
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t he exerci se of reasonable diligence.* Second, the court found

that the allegedly suppressed records were not material.?®

4 Specifically, the state habeas court in part found:

9. Each of the records that [Trevino] contends were
suppressed are records which were and are readily
accessible to [Trevino].

25. The essence of [Trevino’s] conplaint is that the
State has suppressed his own records. However,

educati onal records, nedical records, juvenile records,
TYC records, and prison records, are readily avail able
to [ Trevino] and, hence, are [Trevino' s] records.

28. Hence, all of this information was fully avail abl e
to [ Trevino] and coul d be obtained through reasonabl e
di li gence.

38. The docunents which [Trevino] clains were
suppressed were readily available to himthrough
reasonabl e diligence, and not so readily available to
the State.

45, Al of the purportedly suppressed infornmation was
readily available to [Trevino] and his attorneys, with
[ Trevino’s] consent. Hence, all of this information was
fully available to [Trevino] and could be obtained

t hrough reasonabl e diligence.

> The state habeas court adopted specific findings on this
i ssue as well, including:

54. The docunents which [Trevino] clains were
suppressed were not “favorable” to him

58. The evidence which [Trevino] now clains would have
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Therefore, the court found that Trevino was not entitled to
relief under Brady.

Trevino is not entitled to a COA on this issue because he
cannot overcone the deference we nust afford these state-court
findings under AEDPA. To prevail on a Brady claim Trevino nust
show that the evidence was suppressed by the prosecution; that
t he evidence was favorable to the defense; and that the evidence
was material. Brady, 373 U S. at 87. Wether docunents nust be
produced and whether they are material under Brady is a m xed

question of law and fact. See Brown v. Cain, 104 F.3d 744, 750

(5th Gr.), cert. denied, 117 S. C. 1489 (1997); Kennedy, 54

F.3d at 682. Gven this standard, we cannot say that the state
habeas court’s application of Brady was unreasonable. Trevino

has nmade no attenpt to rebut the presunption of correctness we

been mtigating does not “tend to justify, excuse, or
clear” [Trevino] of the charge of capital nurder.

59. The trial record shows that the supposedly
suppressed docunents are cunul ative and, in sone

i nstances, out-of-date or incorrect.

74. Based upon the cunul ative nature of the supposedly
suppressed evidence, there would be no probability
sufficient to underm ne the confidence in the outcone
of the proceeding. Sinply stated, additional
background mtigation evidence, even if provided by way
of expert testinony, or evidence of intoxication at the
time of the offense would not have caused the jury to
respond differently to the punishnent issues
submtted. The trial record shows that the supposedly
suppressed docunents are cunul ative and, in sone

i nstances, out-of-date or incorrect.
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must afford the state court’s findings that Trevino could have
obtained all of the information at issue with reasonable
diligence and that the records were not nmaterial. The state
court’s conclusion that the prosecution had no Brady obligation
to produce these records for Trevino is therefore not an
unreasonabl e application of clearly established federal |law. See

Lucas v. Johnson, 132 F.3d 1069, 1082 (5th G r. 1998) (denying

habeas relief on Brady issue because petitioner presented no
“convi ncing evidence that casts doubt on the state court’s
factual findings”); Brown, 104 F.3d at 749 (finding no Brady
vi ol ati on where habeas applicant presented no evidence rebutting
state habeas court’s finding that rel evant evi dence was not
excul patory). W find that Trevino has not nmade a substanti al
show ng of the denial of a constitutional right on this issue,
and we therefore deny Trevino s request for a COA
4. Evidentiary |ssues

Trevino's last claimrelating to his underlying state-court
conviction challenges an evidentiary ruling of the state trial
court. During the punishnment phase of his trial, the court ruled
that a report that Trevino’s counsel attenpted to introduce was
i nadm ssi bl e hearsay. Trevino clains that the report, prepared
by an educational psychol ogi st who had exam ned him found that
he had “limted judgnment and possible inpulsivity,” issues he
clains could have been considered in the puni shnent phase of his
trial.
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Trevino does not argue that the trial court’s evidentiary
ruling deprived himof a constitutional right; his argunent to
this court is sinply that the trial court’s ruling incorrectly
excl uded evidence relevant to the punishnent phase of his trial.
The Texas Court of Crimnal Appeals denied this claim finding
that any error by the trial court inits evidentiary ruling was
subject to harm ess-error review and that because Trevi no had not
all eged that the ruling had an injurious effect on his sentence,
he was not entitled to habeas relief.

"[1]t is not the province of a federal habeas court to
reexam ne state-court determ nations on state-|aw questions."

Estelle v. MGuire, 502 U S. 62, 67-68 (1991). A petitioner is

not entitled to federal habeas relief due to trial error unless
““the error had substantial and injurious effect or influence in
determning the jury's [sentence].’” Corwin, 150 F.3d at 476

(quoting Brecht v. Abrahanson, 507 U. S. 619, 637-38 (1993))

(further internal quotation marks omtted). Trevino has not
presented any evidence to rebut the state habeas court’s finding
that he failed to allege that the evidentiary ruling had an
injurious effect on his sentence. |Indeed, he only argues to this
court that the report was “rel evant.” The state habeas court’s
conclusion that he was not entitled to habeas relief is therefore
not an unreasonabl e application of federal |aw as determ ned by
the Suprenme Court, and we decline to grant Trevino a COA on this
issue. See id. at 476-77 (denying petitioner a COA on
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evidentiary issue because adm ssion “did not have a substanti al
and injurious effect or influence in determning the jury’s
verdict”) (internal quotation marks omtted).
1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s
deci sion not to recuse and we DENY Trevino' s request for a COA on

all other issues.
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DeMoss, Circuit Judge, dissenting:

| respectfully dissent. | would not reach the nerits of
Trevino's petition because Judge McBryde shoul d have recused
hinmself fromits original consideration

The prior decisions of this Court in United States v.
Anderson, 160 F.3d 231 (5th Gr. 1998), and United States v.
Avi |l ez- Reyes, 160 F.3d 258 (5th Cir. 1998), control the result in
this case. Applying 28 U S.C. 8§ 455(a) to the question of
whet her Judge McBryde shoul d have recused hinself from a
sentenci ng hearing in which the defendant was represented by an
Assi stant Federal Public Defender who had testified against Judge
McBryde before the special investigatory commttee of the
Judi cial Council, we concluded that a reasonabl e person, when
apprised of the relevant circunstances that surround this case,
“woul d harbor doubts about Judge McBryde's inpartiality.”
Anderson, 160 F.3d at 233; see also Avil ez-Reyes, 160 F.3d at
259. The considerations relied upon in Anderson included the
fact that many attorneys are reluctant to file conplaints agai nst
judges or testify against themfor fear of retaliation, as well
as the fact that the Judicial Council itself saw fit to order

Judge McBryde not to participate in cases involving the
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testifying attorneys for a period of three years. See Anderson,
160 F.3d at 233-34. Gven that the aimof 8§ 455 is to avoid even
t he appearance of inpropriety, see Liljeberg v. Health Servs.
Acquisition Corp., 486 U. S. 847, 860, 108 S. C. 2194, 2203
(1988), we concluded that Judge MBryde abused his discretion in
failing to recuse.

The | ogic of these precedents should control the present
case. W nust consider the facts and determ ne whether a
reasonabl e person who is aware of all of the rel evant
ci rcunst ances woul d doubt Judge McBryde's inpartiality. Such a
reasonabl e person would know that Judge McBryde faced charges of
m sconduct which specifically related, in part, to his treatnent
of lawyers appearing in his court. See In re Conplaints of
Judicial Msconduct or Disability (McBryde), No. 98-372-001,
manuscript op. at 2 (Jud. Conf. U S. Sept. 21, 1998). Such a
reasonabl e person woul d know that an investigation of his conduct
had been ongoing for over two years, and that this investigation
i nvol ved taking testinony fromlawers who had practiced before
Judge McBryde. See id. Such a reasonable person would know t hat
t he proceedi ngs were adversarial in every sense of the word, that
Judge McBryde was fully aware of all these conplaints, that he
was represented by counsel, that he had been apprised of the
nature and substance of the conplaints, and that he personally

attended many of the commttee’s hearings in which testinony was

-31-



presented. Such a reasonable person would know that at the tinme
Trevino filed the recusal notion, Brender was under subpoena to
appear before the commttee and testify. Such a reasonable
person woul d know t hat Judge MBryde was given “brief
expl anation[s]” of the substance of the witnesses’ testinony in
advance of their appearances. 1d. Such a reasonabl e person
woul d know that at the tinme Judge McBryde denied the notion on
Septenber 24, 1997, there were still schedul ed sessions at which
Brender could have been called to testify. See id. Such a
reasonabl e person woul d know that Judge McBryde either knew with
certainty or would have inferred that Brender woul d give adverse
t esti nony.

| f a reasonabl e person woul d harbor doubts about the
inpartiality of a judge who knew of adverse testinony actually
supplied against himby the |awers in a case, it stands to
reason that the sanme doubt would exist with respect to an
attorney who had been subpoenaed and for whomthere was every
reason to believe that he would in fact be called to testify and
provi de additional adverse testinony. This conclusion is
bol stered by the fact that despite the commttee’'s failure to
actually call Brender to testify, at the end of the proceedi ngs
hi s nanme was neverthel ess included on the list of |awers over
whom Judge McBryde is not permtted to preside for a period of

three years. See In re Matters Involving United States District
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Judge John H MBryde, Under the Judicial Conduct and Disability
Act of 1980, Nos. 95-05-372-0023 et al. (Jud. Council 5th Gr.
Dec. 31, 1997) (order and public reprimand), aff’d,
No. 98- 372- 001, nmanuscript op. at 24 (Jud. Conf. U S. Sept. 21,
1998) (“There is plenty of evidence in the record to support the
judicial council’s inplicit conclusion that Judge McBryde m ght
attenpt to retaliate in sone fashion against w tnesses who had
testified against him or at |east that w tnesses reasonably
perceived such a risk.”). The majority’s attenpt to distinguish
Anderson and Avilez-Reyes is, quite frankly, a stretch.

In addition to our controlling precedents, requiring Judge
McBryde' s recusal conports with established interpretations of
the Code of Conduct for United States Judges published by the

******

Judi ci al Conference Commttee on Codes of Conduct. Because |

****** Canon 3C(1) of the Code requires that “[a] judge shal
disqualify hinself or herself in a proceeding in which the
judge’s inpartiality m ght reasonably be questioned . .
Not ably, this requirenent enbodies the sane standard for recusal
as does § 455. Applying Canon 3C(1l), the Comm ttee has
determ ned that “[a] judge who is personally involved in
litigation with the IRS is recused, subject to remttal, from
cases in which . . . the Assistant United States Attorneys
appearing before the judge are also litigating the judge’s
di spute with the IRS.” Conpendium 8§ 3.4-8(c). Additionally,

“[a] judge should recuse fromcases handled by a law firm one of
whose nenbers or associates represents a party adverse to the
judge in other litigation.” Conpendium§8 3.6-3(a). And although
“[alJutomatic recusal is not necessary when a 28 U S.C. § 372
conplaint is filed” against a judge, because it may not be
meritorious, “[a] judge should normally recuse if the conpl aint
is not dismssed.” Conpendium§ 3.6-7. Each of these exanples
provi des additional color around the edges of Judge MBryde’'s
situation, and each of them suggests generally that when a judge
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believe that our decision is controlled by Anderson and Avil ez-
Reyes, and because | have no troubl e concluding that a reasonabl e
person aware of all the facts would question Judge MBryde’s
inpartiality in a case involving a | awer who was naned as a
wtness in the investigation of Judge McBryde’s judici al

m sconduct, | would vacate the judgnent and remand the case for

proceedi ngs before a different judge. | therefore dissent.

is involved in sonme variety of litigation, there ordinarily is
sufficient doubt about the judge' s inpartiality towards opposing
counsel to trigger the obligation to recuse.
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