UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-11135

Rl CHARD CASAREZ,
Pl ai ntiff-Appellant,

V.
BURLI NGTON NORTHERN SANTA FE COVPANY

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

January 14, 2000
ON PETI TI ON FOR REHEARI NG AND REHEARI NG EN BANC

(Opinion 10/18/99, 5th Gr., : F. 3d )

Before JOLLY, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM

W have carefully examned Burlington’s argunents in its
request for rehearing and find nothing to underm ne our previous
determnation that a fact issue exists with respect to whether a
discrimnatory notive underlay Casarez’s termnation. W find no
merit in Burlington’s argunents favoring judgnent as a matter of
| aw, as they overl ook several salient facts. First, the conpany
had advertised to replace Casarez even before the alleged

deficiencies in his job performance arose. Second, he was the only



Hi spani ¢ enpl oyee working in this area. Third, he was assigned
meni al tasks rather than the supervisory duties he was accust oned
to performng. Finally, with respect to the alleged altercation
W th co-workers at Zacha Junction, Lou Rees, Casarez’ s supervisor,
never told Casarez that conplaints had been made about him and
never investigated the situation. It is clear that Casarez has net
his burden under the first prong of Rhodes by creating a factual
guestion as to what actually notivated Burlington to termnate his
enpl oynent .

The Petition for Rehearing is DENIED and no nenber of this
panel nor judge in regular active service on the court having
requested that the court be polled on Rehearing En Banc, (FeD. R
ArPp. P. and 5THGQR R 35) the Petition for rehearing En Banc is al so

DENI ED.



