IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11135

Rl CHARD CASAREZ,
Pl ai ntiff-Appellant,
V.
BURLI NGTON NORTHERN SANTA FE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Cct ober 18, 1999
Before JOLLY, BARKSDALE and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Appel l ant Richard Casarez (“Casarez”) appeals the district
court’s judgnent as a matter of law in favor of appellee
Burlington Northern/ Santa Fe Conpany (“Santa Fe”). W AFFIRM
the district court’s grant of judgnent as a natter of |aw on the
retaliation issue, REVERSE on the discrimnation claimand REMAND
for a newtrial on the nerits.

| . Fact ual and Procedural Backqground

Casarez, who is Hi spanic, had worked at Santa Fe,! for 20

! At the tinme the chall enged actions transpired, Casarez was working

for The Atchison, Topeka & Santa Fe Railway Conpany. Subsequently, that
entity nerged with Burlington Northern. For convenience, we refer to

1



years, receiving positive evaluations and perfornmance-based
bonuses, when Santa Fe pronoted Casarez to the position of

assi stant superintendent in Euless, Texas on April 1, 1993. This
managenent job entailed significant responsibilities and nade
Casarez second-in-conmand of the North Texas Division. Casarez’s
February, 1994 perfornmance appraisal stated that he “net
expectations,” was “very safety notivated,” “works | ong hours as
needed,” and “has good know edge of the rules/train operations.”

The followi ng nonth, Santa Fe transferred Ronal d Jackson
(“Jackson”), Casarez’s supervisor, to Illinois; Lews Rees
(“Rees”) replaced Jackson as the superintendent of the North
Texas Division on March 16, 1994. The next day, Santa Fe posted
a notice requesting applications for the job of assistant
superintendent in Euless, Texas, a position held on that date by
Casarez.

Approxi mately one week after begi nning work in Texas, Rees
went on vacation. Instead of |eaving Casarez in conand, as had
been the practice under Jackson, Rees brought in an assistant
superi nt endent from Houst on. 2

On March 31, 1994, fifteen days after Rees replaced Jackson
as superintendent, Rees drafted a nmenorandumcriticizing

Casarez’ s performance and purporting to place himon probation.

Casarez’s former enployer as “Santa Fe.”

2 The district court sustained Santa Fe’'s objection to Casarez’s
attenpt to show that the assistant superintendent from Houston, M. Hopper,
was Caucasi an.



Rees never showed this nenmorandumto Casarez, and, although he
deposited the nenorandumin Casarez’s personnel file, Rees never
pl aced Casarez on probation; indeed, Rees never gave Casarez any
witten or verbal warning before firing himon April 25, 1994.

On April 1, 1994, the Alliance facility opened. Alliance
was a $100, 000,000 state-of-the-art train yard in which Santa Fe
consol i dated a nunber of its operations in North Texas. Though
he was second-in-comand of the North Texas Division, Casarez was
not on the Alliance planning conmttee, and Rees barred himfrom
the safety commttee. Mreover, Santa Fe did not nove Casarez’s
conputer to Alliance; when Casarez tried to use his subordinate’s
conputer at Alliance, Rees told himto work el sewhere.

During the openi ng days of Alliance, Rees sent Casarez on a
nunber of peculiar assignnents. He directed Casarez to watch
wor kers fix a sunki nk—sonet hi ng about which Casarez knew little
and had no authority to nmanage-on the very night Alliance opened.
Rees di spatched Casarez to inspect the backs of chairs to ensure
that they were safe to sit on. And Rees told Casarez to trave
to Dallas to watch workers repair a derail ment on a spur track
Addi tional ly, though none of the other assistant superintendents
wor ked shifts, Rees ordered Casarez to work nights. Further, and
unl i ke other assistant superintendents, Rees required Casarez to
stay on his shift until soneone relieved him

Rees then transferred Casarez to Zacha Juncti on, where



Casarez’ s mandate was to speed up the departure of the trains.
Though the train cars nmust be in a particular order when they
carry hazardous materials, Casarez found that the |ists provided
to himof the train cars were repeatedly incorrect, a problem
whose repair necessitated additional tine-consum ng |abor.

On April 18, 1994, Casarez conpl ained of race discrimnation
to Carol Beerbaum who worked in Santa Fe's Human Resources
departnent. That sane day, Rees and Audrey Rierson (“Ri erson”)
confronted Casarez about a “blue flag” violation. A blue flag on
a train designates that workers are on, under or between noving
parts, and that the train cannot be noved except in certain
circunstances. Neither Rees nor Rierson could tell Casarez the
date, engine or train on which this alleged violation occurred,
but Casarez thought they m ght be referring to an incident
involving train T-ALLA-1-14 on April 14, 1994. Upon revi ew ng
that train’s records, Casarez ascertained that no blue flag had
been requested. When Casarez reported this to Rierson, R erson
told himnot to worry because there had never been a blue flag.

Casarez was due to be pronoted on April 24, 1994. The
follow ng day, Rees fired Casarez. Rees told Casarez that he was
firing himfor three reasons: (1) a lack of |eadership skills and
poor attendance during the opening of Alliance; (2) the “blue
flag” violation; and (3) conplaints Rees received about Casarez’s

conduct at Zacha Juncti on.



Casarez filed suit in the Western District of Texas in
April, 1996. Pursuant to Santa Fe’'s notion, the court
transferred venue to the Northern District of Texas. The
district court held a trial on Septenber 8 and 9, 1997. At the
cl ose of Casarez’s case-in-chief, the district court granted
Santa Fe’'s Federal Rule of G vil Procedure 50(a) notion for
judgnent as a matter of |aw.

Casarez tinely filed his appeal.

1. St andard of Revi ew

We review de novo a district court’s decision to grant

judgnent as a matter of |aw pursuant to Rule 50(a). See Murray

v. Red Kap Indus., 124 F. 3d 695, 697 (5th Gr. 1997). Judgnent

as a matter of lawis proper where “there is no legally

sufficient evidentiary basis for a reasonable jury to find for
[a] party.” Fed. R Cv. Proc. 50(a)(1l). O course, “we Vview
the entire trial record in the light nost favorable to the non-

nmovant, draw ng reasonable inferences in its favor.” Burch v.

Coca-Cola Co., 119 F.3d 305, 313 (5th GCr. 1997).
We test the sufficiency of the evidence under the standard

enunciated in Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr. 1969)

(en banc), overruled on unrel ated grounds, Gautreaux v. Scurl ock

Marine, Inc., 107 F.3d 331, 336-38 (5th CGr. 1997) (en banc),

which is the sane standard the district court enploys. See Atkin

V. Lincoln Property Co., 991 F.2d 268, 270 (5th Gr. 1993).




Under Boeing, “[t]here nmust be a conflict in substantial evidence
to create a jury question.” 411 F.2d at 375. Substanti al
evidence is “evidence of such quality and wei ght that reasonable
and fair-mnded nen in the exercise of inpartial judgnment m ght

reach different conclusions.” 1d. at 374; see also Krystek v.

University of S. Mssissippi, 164 F.3d 251, 255 (5th Gr. 1999).

[, Race Discrimnation d ains

Under the McDonnell Dougl as-Burdine framework,® the parties

dance an adversarial three-step, in which: (1) the plaintiff
proves his prima facie case by a preponderance of the evidence;
(2) the defendant rebuts the presunption of intentional
discrimnation arising fromthe prima facie case by articulating
legitimate, non-discrimnatory reasons for the chall enged action;
and (3) the plaintiff counters by offering evidence that the
legitimate, non-discrimnatory reasons are really a pretext for

di scri m nati on. See St. Mary's Honor Ctr. v. Hicks, 509 U S.

502, 506-08 (1993); see also Rhodes v. Guiberson QI Tools, 75

F.3d 989, 992 (5th Gr. 1996) (en banc); Walton v. Bisco |Indus.

Inc., 119 F.3d 368, 370 (5th Cr. 1997).
I n Rhodes, we held that even if a plaintiff offered evidence

of pretext, a verdict in his favor would still be subject to

3 Though Casarez has asserted clainms under both Title VII and 42

U S C 8 1981, “the elenents of both clains are identical.” Anderson v.
Douglas & Lonason Co., Inc., 26 F.3d 1277, 1284 n.7 (5th Cr. 1994).
“Therefore, we enploy only one analysis in evaluating the [appellant’'s] Title
VIl and 8§ 1981 clains.” |d.




sufficiency of the evidence review. 75 F.3d at 993. W
distilled this holding in the following two prong test: whether
“the evidence taken as a whole (1) creates a fact issue as to
whet her each of the enployer’s stated reasons was what actually
notivated the enployer and (2) creates a reasonabl e inference
that [race] was a [notivating] factor in the actions of which the
plaintiff conplains.” 1d. at 994.

The district court acknow edged that Casarez proved his
prima facie case by a preponderance of the evidence. Santa Fe,
inturn, carried its burden by articulating, in the pre-trial
order, three legitimate, non-discrimnatory reasons for firing
Casarez: (1) Casarez’s poor | eadership and absences from work;
(2) the “blue flag” incident; and (3) conplaints Rees received
about Casarez’s work at Zacha Junction. At that point in the
case, the presunption of intentional discrimnation arising from
Casarez’s prima facie case di sappeared. But Casarez offered
evi dence of pretext. First, he clainmed he was not absent from
wor k during the opening days of Alliance; on the contrary, he
testified that he worked 10 and 12 hour days. Though Rees did
not see Casarez, had he needed him Rees could have contacted
Casarez by radi o, beeper or tel ephone, but he did not. Moreover,
Casarez argued that he had no chance to denonstrate | eadership,
as Rees refused to | eave Casarez in charge while he was on

vacation, and because Rees assigned himnenial tasks to perform



Second, Casarez argues that the “blue flag” incident never
happened. Casarez testified that he never saw a blue flag on the
train. He further testified that records required to be kept by
federal |aw reveal ed that no one requested a blue flag on the
train. Additionally, he insists that despite the absence of the
bl ue flag, he never ordered the trains to nove.

Finally, Casarez nmaintains that he had no altercations with
wor kers at Zacha Junction. Rees never told himthat conplaints
had been made about him and no investigation ever occurred. In
short, Casarez has offered evidence sufficient to show that Rees
coul d not have been notivated by the reasons he gave for firing
Casarez because those reasons were groundless. W therefore hold
that Casarez has net the first prong of the Rhodes inquiry.

We now consi der whet her the evidence creates an inference
that race was a notivating factor in Santa Fe’'s firing of
Casarez. W have held that “[t] he evidence necessary to support
an inference of discrimnation will vary fromcase to case. A
jury may be able to infer discrimnatory intent in an appropriate
case from substantial evidence that the enployer’s proffered
reasons are false.” Rhodes, 75 F.3d at 994. Just as evidence of
pretext coupled with evidence of Rhodes’ skill as a sal esman

satisfied this prong in Rhodes, see 75 F.3d at 996, Casarez has

surmounted this hurdle with evidence that Santa Fe' s stated

reasons for firing himwere false coupled with his own good work



record. However, even if Casarez’s showng in this regard were
not sufficient, a further consideration of all the facts vi ewed
in a light nost favorable to Casarez would |ikew se satisfy the
intent inquiry. 1In addition to showing that Santa Fe's

articul ated reasons were fal se, Casarez al so showed that he was
subjected to nultiple instances of being treated differently from
simlarly situated Caucasi an assi stant superintendents: he was
assi gned neni al tasks, he was forced to work nights, he was not
permtted to | eave work until he was relieved by soneone el se, he
was not permtted to take tinme off to visit his ailing nother in
El Paso, he was ostracized fromthe planning commttee for

Al liance and fromthe safety commttee, and he was transferred to
Zacha Junction where he was isolated fromhis subordinates.
Moreover, and significantly, Rees appeared to desire Casarez’s
departure fromthe very beginning of their working together. The
day after Rees began work, Santa Fe posted as open a job neeting
the description and | ocation of Casarez’s. Rees told Casarez to
“fix [his] English,” when viewing a report Casarez prepared on
whi ch nothing was incorrect. And on March 31, 1994, before any
of Casarez’s alleged job failings manifested, Rees drafted a
menor andum chasti si ng Casarez and purporting to place himon
probation. Finally, the key figure in firing Casarez, Rees, was

Caucasi an, and Casarez’s repl acenent, Marc Stephens, was al so



Caucasi an.* These facts taken together are sufficient to allow a
reasonable jury to draw the inference that Rees was notivated by
race when he fired Casarez.

Because we find that Casarez had offered proof sufficient to
create a fact issue as to whether Rees was actually notivated by
the reasons he articulated for firing Casarez, and further that
these facts create a reasonable inference that race was a
nmotivating factor in Rees’ decision to fire Casarez, we hold that
the district court erred when it granted Santa Fe’s Rule 50(a)
notion for judgnment as a matter of law as to the Title VII and 8§
1981 discrimnation clains. W therefore remand for a new trial

on the nerits.

4 Casarez sought to introduce evidence proving: (1) that he was the

only Hi spanic manager in his division; (2) that the man who replaced Marc

St ephens (and the man who repl aced the replacenent) were Caucasian; (3) that,
bet ween 1993 and 1995, assistant superintendent positions conpany-w de
increased from 27 to 48, but the nunber of H spanics filling those jobs
decreased from5 to 0; and (4) that Santa Fe's upper managenent is wholly
Caucasian. The district court sustained Santa Fe’'s objections to each of

t hese proffers.

Because we remand for a newtrial on other grounds, the outcone of this
case does not turn on the propriety of these evidentiary rulings, and we do
not reach that question. Nevertheless, we observe that “[p]roof that [a] work
force was racially balanced or that it contained a disproportionately high
percentage of minority enployees is not wholly irrelevant on the issue of
intent[.]” Furnco Constr. Corp. v. Waters, 438 U S. 567, 580 (1978)
(Rehnqui st, J.). The inverse proposition—proof of racial inbalance or a
dearth of minorities is not wholly irrelevant to intent—is |ikew se true. See
Walls v. Mssissippi State Dept. of Pub. Wlfare, 730 F.2d 306, 316 (5th Cir.
1984) (taking into account that “[t]he racial conposition of classified
positions requiring the educational mninmunms was primarily white”); Pouncy v.
Prudential Ins. Co. of Anerica, 558 F.2d 795, 802 (5th Gr. 1982) (“[We may
infer racial discrimnation if gross statistical disparities in the
conposition of an enployer’s work force can be shown.”). W enphasize that
this is a disparate treatnent—-not disparate inpact—-case, and that Casarez is
not trying to use evidence of racial conposition to make his prima facie
claim Rather, he is trying to denonstrate that an inference of racial
discrimnation is reasonable. Evidence of Santa Fe's racial conposition is
rel evant to that endeavor.
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| V. Retaliation daim

To establish a prima facie case of retaliation, Casarez nust
show. (1) that he engaged in activity protected by Title VII; (2)
that an adverse enpl oynent action occurred; and (3) that a causal
link existed between the participation in the protected activity

and the adverse enpl oynent action. See Holt v. JTM I ndus., 89

F.3d 1224, 1225-26 (5th Cr. 1996). Casarez nust denonstrate
that, but for the protected activity, he would not have

confronted the adverse enploynent action. Long v. Eastfield

Col l ege, 88 F.3d 300, 305 n.4 (5th Gr. 1996).

Casarez’s conplaints to the EECC and subsequent suit are
protected activity, a point Santa Fe does not dispute. Casarez
alleges that, as a result of his protected activity, Santa Fe
refused to rehire himfor managenent positions. Santa Fe
counters, and we agree, that Casarez has failed to denonstrate
the exi stence of a causal |ink between the protected activity and
t he adverse enploynent action. Though Casarez presented evi dence
froma human resources nmanager that Santa Fe will not rehire or
pronote people who nake conpl aints of race discrimnation, her
testi nony was hearsay, and Casarez has failed to proffer any
evi dence that woul d support the existence of an official or de
facto policy of refusing to rehire enpl oyees who make conpl ai nts
of racial discrimnation. Myreover, Casarez failed to identify

the individuals responsible for hiring those managenent positions
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for which he applied; Casarez has not even shown that they were
aware that Casarez engaged in protected activity. W therefore
hold that the district court did not err when it granted judgnent
as a matter of law to Santa Fe on the retaliation claim

V. Transfer of Venue

Casarez additionally appeals the order transferring venue
fromthe Western District of Texas to the Northern District of
Texas. A transfer of venue is appropriate where it is convenient

for the parties and witnesses, and where the interests of justice

so require. 28 U S.C. 8 1404(a). “A notion to transfer venue is
addressed to the discretion of the trial court and will not be
reversed on appeal absent an abuse of discretion.” Peteet v. Dow

Chem cal, 868 F.2d 1428, 1436 (5th Gr. 1989); see also United

States v. Gonzalez, 163 F.3d 255, 259 (5th Cr. 1998). Here, the

district court considered the following factors that favored
transferring the venue: (1) the challenged action occurred in
Tarrant County; (2) the majority of fact witnesses lived cl oser
to Fort Worth than to El Paso; (3) Santa Fe has its headquarters
in Fort Worth; (4) Casarez’s personnel files are in Fort Wrth;
(5) Casarez has a honme in G apevine where his wife and children
live. The district court further observed that Casarez’s choice
of forumwas an inportant consideration, but concluded that the
ot her factors outweighed it in this case. W hold that the

district court did not abuse its discretion, and we affirmits
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transfer of venue.

V. Concl usi on

We hold that a fact issue sufficient to present to the jury
exists as to whether Rees’ articulated reasons for firing Casarez
were nerely a pretext for discrimnation. W therefore REVERSE
the district court’s grant of judgnent as a natter of |aw on the
discrimnation claimand REMAND for a new trial on the nerits.

We further hold that Casarez failed to introduce evidence
sufficient to create a fact issue on the question of whether
Santa Fe retaliated against him W therefore AFFIRMt he
district court’s grant of judgnent as a matter of |aw on the
retaliation issue.

Finally, we AFFIRM the district court’s transfer of venue.

PARTI ALLY REVERSED, PARTI ALLY AFFI RVED, and REMANDED.
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