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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 97-10378

In The Matter OF: CHARLES ENGLAND,

Debt or .
J GREGG PRI TCHARD,
Appel | ee,
V.
US TRUSTEE,
Appel | ant,
V.
PALMER & PALMER, PC,
Appel | ant.

In The Matter OF: WESLEY R ENGLAND,
Debt or .

J GREGG PRI TCHARD, Tr ust ee,

Appel | ee,

V.

US TRUSTEE,

Appel | ant,



V.

PALMER & PALMER, PC,
Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas

August 28, 1998
Before KING and DAVIS, Circuit Judges, and HEARTFIELD,* District
Judge.
KING Circuit Judge:
Appel lants, the United States Trustee and Pal ner & Pal ner,
P.C. appeal the district court’s judgnment reversing the
bankruptcy court’s judgnment which |imted bankruptcy trustee
J. Gegg Pritchard s conpensation for adm nistering the debtors
estates. W reverse the district court’s judgnent.
| . BACKGROUND
Trustee-appellee J. Gegg Pritchard (the Trustee) served as
the bankruptcy trustee in the Chapter 7 liquidations of the
jointly adm nistered estates of two brothers, debtors Charles
Engl and and Wesl ey R England. Real estate provided the bul k of
the assets for both estates, and sone of the properties were
owned jointly by the debtors. The Trustee successfully sold sone
of the properties, but the other properties proved nore difficult

to sell. To avoid delay in closing the estates and with only six

unsecured creditors left to be paid, the creditors and the

District Judge of the Eastern District of Texas, sitting
by desi gnati on.



Trustee entered into an agreenent to transfer the unsold real
estate and other property to two of the creditors in ful
satisfaction of their clains and to pay the other four creditors
in full. This settlenent, including the transfer of property,
was approved by the bankruptcy court w thout any objection froma
party-in-interest.

The Trustee then sought $89,359.99 in conpensation fromthe
estates. The bankruptcy court reduced the Trustee’s conpensation
to $38, 009. 30 based upon 11 U S.C. § 326(a), which caps a Chapter
7 trustee’s conpensation based upon a percentage of the noneys
di sbursed. The Trustee appeal ed the bankruptcy court’s
conpensation decision to the district court, which reversed the
decision and ruled that the Trustee’ s maxi num conpensati on woul d
be based upon the noneys and property disbursed. The United
States Trustee (the U S. Trustee) and Pal ner & Palner, P.C
(Pal mer), the debtors’ counsel, appeal.!?

1. STANDARD OF REVI EW

This case presents only a question of statutory

interpretation, which is a question of |aw reviewed de novo. See

Bruner v. United States (In re Bruner), 55 F.3d 195, 197 (5th

Gir. 1995).

! The Trustee suggests that Pal nmer is not a proper
appellant. W need not reach this question because the United
States Trustee is undoubtedly a proper party and is requesting
the identical relief, and therefore we may entertain this appeal
even W t hout Pal ner.



[11. DI SCUSSI ON

Section 330 of the Bankruptcy Code provides authority for
t he bankruptcy court to award the bankruptcy trustee “reasonabl e
conpensation for actual, necessary services rendered by such
trustee.” See 11 U S.C. §8 330(a)(1l).2 Under § 330, the
bankruptcy court may award | ess conpensati on than requested, and
the section sets out relevant factors to consider in determ ning
reasonabl e conpensation. See id.;® 3 CoLLIER ON BANKRUPTCY
8§ 330.02[1][c][i] (Lawence P. King ed., 15th ed. rev. 1998).
However, 8 326 of the Bankruptcy Code limts the bankruptcy
court’s power to award conpensation to the trustee by setting a

maximumlimt on the trustee’s conpensation. Section 326(a)

2 The relevant portions of 88 330 and 326 were both anended
in 1994. See Bankruptcy Reform Act of 1994, Pub. L. No. 103-394,
88 107, 224, 108 Stat. 4106, 4111, 4130-31. Those anendnents do
not apply to this bankruptcy proceedi ng because it was filed
before their effective date. See id. § 702, 108 Stat. 4150.
Therefore, all references, unless otherw se noted, are to the
previ ous versions of 88 326 and 330 applicable in this case.

3 Section 330 provides:

(a) After notice to any parties in interest and to
the United States trustee and a hearing, and subject to
sections 326, 328, and 329 of this title, the court may
award to a trustee . . . --

(1) reasonabl e conpensation for actual,
necessary services rendered by such trustee . . .
based on the nature, the extent, and the val ue of
such services, the tine spent on such services,
and the cost of conparable services other than in
a case under this title; and

(2) reinbursenent for actual, necessary
expenses.

11 U.S.C. § 330.



provi des t hat

[i]n a case under chapter 7 or 11, the court may
al | ow reasonabl e conpensati on under section 330 of this
title of the trustee for the trustee’'s services,
payabl e after the trustee renders such services, not to
exceed [decreasi ng percentages of increasing dollar
anounts], upon all noneys disbursed or turned over in
the case by the trustee to parties in interest,
excl udi ng the debtor, but including holders of secured
cl ai ns.

Id. 8 326(a) (enphasis added). The proper outcone of this appeal
turns upon whet her “noneys disbursed” as used in § 326(a)

i ncl udes the disbursenent of unliquidated property fromthe
est at e.

Before interpreting the statute, we nust first address the
Trustee’s argunent that the | aw of the case controls the outcone
of this case. Under the | aw of-the-case doctrine, a court
follows its prior final decisions in the case as the | aw of that

case, except for a few narrow exceptions. See Al berti V.

Kl evenhagen, 46 F.3d 1347, 1351 n.1 (5th G r. 1995). The

doctrine enconpasses those decisions “‘deci ded by necessary

inplication as well as those decided explicitly. Id. (citing

D ckinson v. Auto Gr. Mqg. Co., 733 F.2d 1092, 1098 (5th Gr.

1983)). The Trustee argues that the bankruptcy court determ ned
that the definition of “noney” includes property when it approved
the transfer of the property to the unsecured creditors in ful
satisfaction of their clains. He bases his argunent upon the
trustee’s duty to reduce the property of the estate to noney
under 11 U.S.C. 8 704(1), contending that, in order to approve
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the transfer, the bankruptcy court necessarily had to decide that
nmoney i ncluded property or else the court could not have approved
the transfer. However, the bankruptcy court made no such
determnation, either inplicitly or explicitly; the court was
sinply presented with a nethod, urged by the Trustee and the
creditors, to satisfy all of the remaining creditors’ clains in
full while avoiding the delay of waiting for the sale of the
remai ni ng properties. No one objected to the transfer of
property to satisfy the remaining clains against the estates, and
t he bankruptcy court approved the transfer w thout maki ng any
decision as to the neaning of “noney” under the Bankruptcy Code.
We return, then, to our statutory inquiry. To determ ne the
meani ng of a statute, a court must begin with the plain neaning

of its language. See United States v. Ron Pair Enters., 489 U S.

235, 241 (1989). “Courts properly assune, absent sufficient
indication to the contrary, that Congress intends the words in
its enactnents to carry ‘their ordinary, contenporary, conmon

meani ng. Pioneer Inv. Servs. Co. v. Brunsw ck Assocs. Ltd.

Part nershi p, 507 U. S. 380, 388 (1993) (quoting Perrin v. United

States, 444 U. S. 37, 42 (1979)). Because the Bankruptcy Code does
not define “noneys” (or “noney”), we nust rely upon the word’'s
common everyday neani ng, which does not include property. See
WEBSTER S THI RD NEW | NTERNATI ONAL Di cTI ONARY 1458 (Phil i p Babcock Gove
ed., 1963) (defining “noney” as “sonething generally accepted as
a nedi um of exchange, a neasure of value, or a neans of
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paynment”); BLACK s LAwWDicTionary 1005 (6th ed. 1990) (defining
“nmoney” as “coins and paper currency used as circulating nmedi um
of exchange, and does not enbrace notes, bonds, evidences of

debt, or other personal or real estate”). The plain |anguage of
8§ 326(a) indicates that the statute caps a trustee’s conpensation
based upon only the noneys di sbursed, w thout any all owance for

the property disbursed. See In re Barnett, 133 B.R 487, 489-90

(Bankr. N.D. lowa 1991) (relying upon the plain | anguage of the
statute to hold that property disbursenents could not increase

t he maxi mum conpensation); In re New England Fish Co., 34 B.R

899, 901-02 (Bankr. WD. Wash. 1983) (sane); see also In re

Brigantine Beach Hotel Corp., 197 F.2d 296, 299 (3d G r. 1952)

(interpreting the sane | anguage in the Bankruptcy Act of 1898 and
finding that “noneys” is not the equival ent of property); In re

North Am G| & Gas, Inc., 130 B.R 473, 480-81 (Bankr. WD. Tex.

1990) (finding unliquidated assets turned over did not increase

the trustee’s maxi mum conpensation). But see In re Toole, 294 F.

975, 977 (S.D.N. Y. 1920) (interpreting the sane | anguage in the
Bankruptcy Act of 1898 and finding “noneys disbursed or turned
over” broad enough to enconpass securities disbursed).

The Trustee argues that the plain neani ng of noney should
not be used in interpreting 8 326(a) because to do so conflicts
wi th fundanmental policies of the Bankruptcy Code, i ncluding

pronpt adm nistration of the bankruptcy estate and maxi m zati on



of the payments to creditors.* See 11 U.S.C. 8§ 704(1) (including
anong the duties of the trustee the duty to “collect and reduce
to noney the property of the estate for which such trustee
serves, and cl ose such estate as expeditiously as is conpatible
wth the best interests of parties in interest”). According to
the Trustee, these policies support his decision to transfer the
property to the unsecured creditors, and the conflicts with these
policies that a plain |anguage interpretation of § 326(a) creates
are “‘denonstrably at odds with the intentions of [the statute’s]

drafters, requiring courts to give controlling effect to their

intentions over the statute’s plain neaning.® See Ron Pair

Enters., 489 U S. at 242 (quoting Giffin v. Oceanic Contractors,

Inc., 458 U.S. 564, 571 (1982)).
Restated, the Trustee’s argunent is that, by excl uding
property distributions fromthe cal cul ati on of his maxi num

conpensation, the plain neaning of 8§ 326(a) creates an incentive

4 The Trustee al so argues that the term “noney,” as used in
t he Bankruptcy Code, does not have a plain neaning that excl udes
property because, in approving the transfer of the property to
satisfy creditors’ clains, the bankruptcy court interpreted
“nmoney” to include property. This argunent fails for the sane
reasons as the Trustee’'s | aw of -the-case argunent discussed above
in the text: the bankruptcy court’s approval of the transfer of
the property in no sense carried with it an explicit or inplicit
determ nation of what constituted “noney.”

5> In this case, we are concerned only with the
interpretation of 11 U S.C. § 326(a) and do not express any
opinion as to the propriety of the Trustee's transfer of the
property to the unsecured creditors as a nethod of settling the
debtors’ estates under the Bankruptcy Code.
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for a trustee to |iquidate assets even though that action may not
be in the best interest of the estate. However, 8 330, not

8§ 326(a), provides authorization for conpensating the trustee and
sets the standards for that conpensation, and it allows a
bankruptcy court to award a | esser anmount of conpensation when
the trustee has mani pul ated the handling of an estate to increase
hi s maxi mum conpensation to the detrinent of the estate. See 11
US C 8 330(a)(1)-(2) (authorizing reasonabl e conpensation only
for “actual necessary services” and “actual necessary,

expenses”); In re Prairie Cent. Ry., 87 B.R 952, 957 (Bankr.

N.D. Ill. 1988); see also Southwestern Media, Inc. v. Rau, 708

F.2d 419, 424 (9th Gr. 1983) (interpreting 11 U S.C. § 326(a)’s
substantially simlar predecessor in the Bankruptcy Act of 1898).
Section 326(a)’s intended role within the Bankruptcy Code is
sinply to set a maximumlimt on the trustee’ s conpensation. See

S. Repr. No. 95-989, at 37 (1978), reprinted in 1978 U. S.C. C. A N

5787, 5823; H R Rep. No. 95-595, at 327 (1977), reprinted in 1978

US. CCAN 5963, 6283;° see also 11 U S.C. § 326 (entitled

6 The Senate and House Reports read identically in relation
to 8 326 and its intended purpose as an upper limt on trustee
conpensati on:

It nust be enphasized that this section does not

aut hori ze conpensation of trustees. This section
sinply fixes the maxi num conpensation of a trustee.
Proposed 11 U. S.C. 330 authorizes and fixes the
standard of conpensation. Under section 48c of current
law, the maximumlimts have tended to becone m ni nuns
in many cases. This section is not intended to be so
interpreted. The limts in this section, together with
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“Limtation on conpensation of trustee”); Southwestern Media, 708

F.2d at 424; Prairie Cent. Ry., 87 B.R at 957. Therefore, a

trustee who mani pul ates a bankruptcy estate to increase his

maxi mum conpensati on ri sks being deni ed conpensati on regardl ess
of what the maxi num conpensation may be under 8§ 326(a) because
the conpensation is unreasonable in light of the trustee’s
mani pul ati ons. See Sout hwestern Media, 708 F.2d at 425; Prairie

Cent. Ry., 87 B.R at 957.

The policy concerns raised by the Trustee do not denonstrate

that using the plain neaning of “noneys di sbursed” in
interpreting 8 326(a), especially inlight of 8 330's role in
setting conpensation, is at odds with Congress’s intent. See
Barnett, 133 B.R at 489-90. The section is consistent with the
duty of a Chapter 7 trustee to collect and reduce the property of
the bankrupt’s estate to noney. See 11 U S.C. § 704(1).
Additionally, 8 326(a) does not in itself prohibit the court, in
setting the trustee’s conpensation under 8 330, fromtaking into
account the services that the trustee rendered in arranging for

the property distribution in settlenent of clains, but nerely

the limtations found in section 330, are to be applied
as outer limts, and not as grants or entitlenents to
t he maxi mum f ees specifi ed.

S. Repr. No. 95-989, at 37 (1978), reprinted in 1978 U . S.C. C. A N
5787, 5823; H R Rep. No. 95-595, at 327 (1977), reprinted in 1978
U S CCA N 5963, 6283.
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sets an upper limt on the trustee’s conpensation fromthe
estate. See 11 U. S.C. 88 326(a), 330. Congress’'s decision to
set a maximumlimt on trustee conpensation based only upon
nmoneys di sbursed may arguably lead to a trustee receiving

i nadequat e conpensation in a particular case, but that is a

probl em for Congress to renedy. See Barnett, 133 B.R at 490.

We recogni ze that, despite the plain neaning of 8§ 326(a),
sone bankruptcy courts have interpreted the section to include
di sbursenents other than noney within the cal cul ation of a

trustee’s maxi num conpensation. See In re Geenley Energy

Hol dings of Pa., Inc., 102 B.R 400 (E.D. Pa. 1989) (i ncl uding

guaranteed contracts in the cal culation of maxi mnum conpensati on
where the trustee actually sought out and entered the contracts

for the estate); In re Toole, 294 F. 975 (S.D.N. Y. 1920)

(interpreting the sane | anguage in the Bankruptcy Act of 1898 to
i nclude securities disbursed in a difficult bankruptcy); Inre

Stanley, 120 B.R 409 (Bankr. E.D. Tex. 1990) (including liens on
property that remained in force on the property after sale in the

cal cul ati on of maxi num conpensation); see also North Am GOl &

Gas, 130 B.R at 480 n.15 (relying upon Geenley Enerqgy for the

idea that the rare case nmay present a situation where property
di stributions which can be readily valued are includable in
determ ning the trustee’ s maxi num conpensation). W sinply

di sagree that the plain |anguage of 8 326(a) permts a different
result fromthat reached by the bankruptcy court in this case.
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V. CONCLUSI ON
For the foregoing reasons, we REVERSE the district court’s
j udgnment and REMAND t he case for further proceedi ngs consistent

with this opinion.
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