IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-10302

MUNI CH AMERI CAN REI NSURANCE COMPANY;
NAC REI NSURANCE CORPORATI ON,

Pl aintiffs-Appellants,
ver sus
JOHN P. CRAWFORD, | nsurance Conm ssi oner
of the State of Okl ahoma, as Recei ver of

Enpl oyers National |nsurance Corporation,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

) June 2, 1998
Before JOLLY, DUHE, and PARKER, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge

The dispute in this appeal is about who wll decide the
entitlement to a $1.5 mllion pile of noney--arbitrators pursuant
to the Federal Arbitration Act (the “FAA’), or the Cklahoma state
i nsurance regul ators and courts under the MCarran-Ferguson Act.
O, perhaps, the nore specific question is who gets to decide who
wll decide the entitlenent question--the federal courts or the
state courts. There are, however, several questions we nust
address before we reach the ultimate disposition of this appeal.

The first question is one of jurisdiction: whether the district



court had jurisdiction to reconsider its initial order conpelling
arbitration of the dispute. W next consider whether the district
court correctly invoked the Burford abstention doctrine to dism ss
the action to conpel arbitration. Finally, we consider whether
state |aws governing insurance conpany delinguency proceedings
reverse pre-enpt the FAA under the McCarran- Ferguson Act. Although
we hold that Burford abstention was inproper, we conclude that
jurisdiction was proper, that the FAA was reverse pre-enpted by
Okl ahoma | aw under t he McCarran- Ferguson Act, and that this dispute
is one for the State of Gklahoma to resolve. We, accordingly,
affirmthe district court’s dismssal of the petition to conpe
arbitration
I

On January 1, 1986, Enployers National |nsurance Corporation
(“ENIC’) and its parent corporation, Enployers Casualty Conpany
(“ECC"), entered into reinsurance agreenents with Minich Anerican
Rei nsurance Conpany (“Minich”) and NAC Rei nsurance Corporation
(“NAC’). Munich and NAC entered into reinsurance agreenents with
ECC and ENIC to cover ENIC s potential |osses under a prior
i nsurance contract (the “unbrella policy”) issued by ENIC to Jobs
Bui |l ding Services, Inc. (“Jobs”). Under the reinsurance
agreenents, Minich and NAC agreed to insure ENIC for a percentage

of the net loss on clains paid by ENI C under the unbrella policy.



“Net | oss” was defined as “all paynents by [ENIC] in settlenent of
clains or | osses, paynent or benefits, or satisfaction of judgnents
or awards, after deduction of salvage.” “Sal vage” was in turn
defined as “any recovery made by [ENIC] in connection with a claim
or loss, less all expenses paid by [ENIC], other than paynents to
any sal aried enpl oyee of [ENIC] nmaking such recovery.”

In 1991, ENIC paid $2,065,000 under the unbrella policy to
settle a wongful death action against Jobs. Muni ch and NAC
mai ntain that ENI C submitted the claimand that each rei nsurer paid
$829, 250 on the reinsurance agreenents. ENIC | ater brought an
action in Texas agai nst the underlying insurer in the Jobs w ongf ul
death suit. The case was settled for $2.5 mllion follow ng an
unsuccessful appeal.

On February 14, 1994, prior to the tine that the settl enent
was entered, an Ckl ahoma state court placed ENICinto |iquidation.?
John R Crawford, the Insurance Comm ssioner of Cklahoma, was
appoi nted ENIC s recei ver for the ensuing delinquency proceedi ngs.
The court’s liquidation order authorized and directed Crawford to
take all actions necessary and appropriate to acconplish ENIC s
liquidation in accordance with the lahoma Uniform Insurers

Li qui dati on Act. The order vested Crawford with title to all

IECC had also been placed in receivership by its state
I nsurance conm ssi oner.



property of ENIC and directed himto take i nmedi ate and excl usive
possession of such property wherever |ocated or thereafter
di scovered. It also enjoined any action against ENIC, Crawford, or

any of ENIC s assets.

Consistent with the Iliquidation order, ENIC s attorneys
remtted to Crawmford $1.5 mllion fromsettlenent of the w ongful
death action, net of attorneys fees. Muni ch and NAC cont acted

Crawford, asserting a vested property right in the proceeds. They
urged that these proceeds, as salvage under the reinsurance
agreenents, were not part of the ENIC estate, but being held in
trust for them Crawford insisted that the proceeds were not
sal vage because, based on ENIC s books and records, EN C never
sought or received rei nbursenent from Munich, NAC, or ECC for the
underlying clains. When Crawford refused to remt the noney,
Muni ch and NAC requested that he submt the dispute to arbitration
as called for by the reinsurance agreenents. Crawford again
refused.

Finally, on July 18, 1996, Munich and NAC filed a petition in
federal district court to conpel arbitration under the FAA 9
US C 84 On Septenber 18, 1996, the district court entered an
order finding that ENIC was a party to the reinsurance agreenents
and conpelling the parties to submt the dispute to arbitration

Crawford noved for a newtrial, arehearing, or an anendnent to the



j udgnment under Rule 59(e) of the Federal Rules of G vil Procedure.
It was on this notion that the district court first |earned of the
state court injunction. On Cctober 8, 1996, the district court
denied Crawford’'s notion, noting, however, that principles of
comty and federalismrequired the state court to interpret and
enforce its injunction with the appropriate contenpt order if
necessary. As a result, Crawford filed a notion in state court
seeking specifically to enjoin the federal arbitration order and to
find Munich and NAC in contenpt for violating the previous
i njunction. Minich and NAC responded with a notion in the federal
district court for an injunction forcing Ctawford to conply with
the arbitration order.

On Novenber 14, 1996, the district court denied Minich's and
NAC s notion. The court also took the opportunity to clarify its
earlier order, stating:

[ Whet her Petitioners violated the state court injunction

by filing this actionis a matter for the state court to

determne. |If the state court determ nes that the filing

of this action violated its injunction, this Court wll

respect that decision by vacating the arbitration order

and dismssing the case. Except in exceptiona

circunstances, it is the policy of this Court to refrain

frominterfering with an ongoi ng state court proceedi ng.
Accordingly, the district court directed Crawford to file a notion
to dismss the instant action if the state court determ ned that

its injunction had been violated. On January 13, 1997, the state

court found that Munich and NAC had viol ated the injunction issued



at the outset of ENIC s delinquency proceedi ngs by petitioning the
federal district court to conpel arbitration

Pursuant to the district court’s Novenber 14 order, Crawford
filed a notion to dism ss the action to conpel arbitration. Minich
and NAC argued that abstention was inappropriate in this case and
that Crawford was estopped fromasserting this issue by his del ay
in raising it. Crawford responded that the FAA was reverse
pre-enpted by the MCarran-Ferguson Act and that abstention was
therefore appropriate. In the event dism ssal was not appropriate,
Crawford al so requested a stay of the district court proceedi ngs.
On February 27, 1997, the district court granted Crawford’ s notion
to dism ss under the Burford abstention doctrine. Minich and NAC
appeal .

I

Muni ch and NAC first contend that the district court |acked
jurisdiction to reconsider its October 8 order denying Crawford’s
Rule 59(e) notion because Crawford did not tinely appeal or
ot herwi se challenge that order. Crawford responds that in cases
where Burford abstention is appropriate, it can be ordered at any
time, even on appeal. Although we agree with Ctrawford that Burford

abstention nmay be raised at any tine, see Martin Ins. Agency, Inc.

v. Prudential Reins. Co., 910 F.2d 249, 255 (5th Cr. 1990), we

ultimately conclude, as expl ained below, that Burford abstention



was i nappropriate in this case. Nevert hel ess, based upon our
review of the district court’s orders, we are confident that the
district court maintained jurisdiction to issue the abstention
order.

The district court’s Cctober 8 order reflects its intentionto
retain jurisdiction over the case until the state court resolved
the injunction issue. In the October 8 order, the district court
denied the Rule 59(e) notion, but altered the finality of its
earlier judgnent by effectively reserving theright torevisit that
j udgnent pursuant to appropriate state court action. Having now
been infornmed of the state court injunction, the district court
concluded that principles of comty and federalism prevented it
frominterfering with ongoi ng state court proceedi ngs and that the

state court should enforce its own injunction, citing Trainor v.

Her nandez, 431 U. S. 434 (1977), and Younger v. Harris, 401 U S 37

(1971). This language evinces the district court’s intent to nake
its Septenber 18 order conpelling arbitration conditional pending
the state court’s resolution of the scope and effect of its
i njuncti on.

Qur conclusionin this respect is confirnmed by the Novenber 14
order, which nerely clarified the district court’s already-stated
position. The Novenber 14 order cane as a result of a petition by

Muni ch and NAGC--not a tardy notion by Crawford or a sua sponte



reconsideration by the district court--to enforce what they
apparently believed was a final order conpelling arbitration. As
the district court explained, however, “[a]fter considering the
[petition], the Court is of the opinion that it should be denied
and that the Court’s position regarding a previous state court
injunction should be clarified.” The petition pronpted the
district court to make explicit what it thought was clear in its
Cctober 8 order, nanely, that if the state court’s injunction had
been violated, the district court would respect that decision by
vacating the arbitration order and di sm ssing the case. Thus, when
the court finally abstained and dismssed this action on
February 27, 1997, it was in conpliance with and in fulfillnment of
its previous orders. For these reasons, we conclude that the
district court had not relinquished jurisdiction over this matter
when it conpelled arbitration on Septenber 18.

Because the district court’s order of abstention and di sm ssal
is a final order disposing of all issues pending in the federal
suit between the present parties, we have jurisdiction to hear this

appeal under 28 U . S.C. 8§ 1291. See dark v. Fitzgibbons, 105 F. 3d

1049, 1051 (5th Gr. 1997). W review the district court’s
deci sion to abstain for abuse of discretion, taking care to ensure
that the decision fits within the specificlimts prescribed by the

particul ar abstention doctrine involved. |d.



1]

Muni ch and NAC contend that the district court erred by
invoking Burford abstention and dismssing the present action
because t he FAA does not vest the district court with discretionto
deny arbitration, which is a prerequisite to Burford abstention
They further contend that, even if the Burford abstention doctrine
were available in this case, arbitration of the dispute between
Muni ch, NAC, and Crawford would not unnecessarily interfere with
ENI C s ongoing state court delinquency proceedi ngs, thus, naking
Burford abstention inappropriate. Crawford, on the other hand,
argues that the district court had no power to conpel arbitration
because, to the extent the FAA inpedes GCklahoma's efforts in
regulating the business of insurance and the |iquidation of
i nsurance conpanies, it is reverse pre-enpted by the MCarran-
Fer guson Act.

A

We first consider whether the district court properly invoked
the Burford abstention doctrine to dismss the reinsurers’ petition
to conpel arbitration. Burford abstention is appropriate in two
circunstances: (1) cases involving difficult questions of state | aw
bearing on policy problens of substantial public inport whose
i nportance transcends the result in the case, or (2) where federal

adj udi cation of the case would disrupt state efforts to establish



a coherent policy with respect to matters of substantial public

i nportance. See New O leans Public Serv., Inc. v. Counsel of Gty

of New Ol eans, 491 U S. 350, 361 (1989) (“NOPSI”). Furthernore,

it is true, as argued by Miunich and NAC, that Burford abstention is

perm ssi ble only when the district court has discretionto grant or

deny relief. See Quackenbush v. Allstate Ins. Co., 116 S.C. 1712,
1721-22 (1996). 2

Here, the relief Miunich and NAC sought fromthe district court
was neither equitable nor otherwise commtted to its discretion.
Muni ch and NAC petitioned the district court under the FAA for a
determnation that their dispute with Crawford was subject to an
arbitration clause and for an order conpelling the parties to
submt the matter for arbitration. The FAA provides that witten
agreenents to arbitrate controversies arising out of an existing

contract “shall be valid, irrevocable, and enforceable, save upon

2Prior to Quackenbush, we and other courts had consistently
approved Burford abstention in actions agai nst an i nsurance conpany
i nvol ved in ongoing state delinquency proceedings. See, e.q.
Barnhardt Marine Ins., Inc. v. NewEngland Int’l Sur. of Am, Inc.,
961 F.2d 529 (5th GCr. 1992); Mrtin Ins. Agency, Inc. .
Prudential Reins. Co., 910 F.2d 249 (5th Cr. 1990); Gonzalez v.
Medi a El enents, Inc., 946 F. 2d 157 (1st G r. 1991); Law Enforcenent
Ins. Co. v. Corcoran, 807 F.2d 38 (2d Gr. 1986); Lac D Am ante du
Quebec, Ltee v. Anerican Hone Assurance Co., 864 F.2d 1033 (3d Cir
1988); Wl fson v. Miutual Benefit Life Ins. Co., 51 F.3d 141 (8th
Cr. 1995); Gines v. CGown Life Ins. Co., 857 F.2d 699 (10th GCr.
1988) . Mor eover, these cases upheld Burford abstention in such
actions without regard for the type of relief being sought in
federal court. See, e.qg., Wlfson, 51 F.3d at 147; Lac D Am ante,
864 F.2d at 1044.

10



such grounds as exist at lawor in equity for the revocati on of any
contract.” 9 U S.C. §2. “Byits terns, the [ FAA] | eaves no pl ace
for the exercise of discretion by a district court, but instead
mandates that district courts shall direct the parties to proceed
to arbitration on issues as to which an arbitration agreenent has

been signed.” Dean Wtter Reynolds, Inc. v. Byrd, 470 U S 213,

218 (1985) (citing 9 U S.C. 88 3 &4). Having determ ned that the
rei nsurance agreenents contained valid and binding arbitration
clauses, the district court had no discretion under the FAA to deny
Muni ch and NAC their right to an order conpelling arbitration, at
|l east as to an interpretation of the rights and renedi es provi ded
under the reinsurance agreenents. The district court, therefore,
abused its discretion in invoking Burford abstention in this case.?
B

The question remai ns, then, whether di sm ssal was nonet hel ess

requi red because, as Cawford contends, the FAA is reverse

pre-enpted by the MCarran-Ferguson Act.* Congress enacted the

\\e do not reach the question whether, if arbitrators were to
determ ne that the nature of the relief Munich and NAC seek in the
underlying claimis equitable, the district court may abstain from
enforcing the award.

“Muni ch and NAC argue that Quackenbush di sposes of this case
in Minich's favor. That case, however, never addressed the
McCarran- Ferguson Act. Nor does it appear that the |lower courts
ever considered the applicability of the MCarran-Ferguson Act or
that the parties even raised the issue in Quackenbush. See
Garanendi v. Allstate Ins. Co., 47 F.3d 350 (9th Cr. 1995).

11



McCarran- Ferguson Act, 15 U.S.C. § 1101, et seq., for the specific
pur pose of consigning to the States broad and primry

responsibility for regulating the insurance industry. See SEC v.

National Sec., Inc., 393 U S. 453, 458 (1969); Barnhardt Marine

Ins., Inc. v. New England Int’l Sur. of Am., Inc., 961 F.2d 529

531 (5th Gr. 1992). 1In relevant part, the Act provides:

No Act of Congress shall be construed to invalidate

i npai r, or supersede any | aw enacted by any State for the

purpose of reqgulating the business of insurance :

unl ess such Act specifically relates to the business of

i nsur ance.
15 U.S.C. 8 1012(b). Odinarily, federal |aw pre-enpts conflicting
state law by virtue of the Supremacy Cl ause. See U S. Const. art.
VI, cl. 2. The MCarran-Ferguson Act reverses that effect in the
narrow range of cases involving state regulation of the insurance
i ndustry.

By its terns, the Act permts a state lawto reverse pre-enpt
a federal statute only if: (1) the federal statute does not
specifically relate to the “business of insurance,” (2) the state
| aw was enacted for the “purpose of regulating the business of
insurance,” and (3) the federal statute operates to “invalidate,
i npai r, or supersede” the state law. There is no question that the

FAA does not relate specifically to the business of insurance.

Thus, we need only address the last two requirenents.

12



(1)
The category of |aws enacted “for the purpose of regulating
t he business of insurance” is broad and consists of those |aws
“that possess the ‘end, intention, or aim of adjusting, managi ng,

or controlling the business of insurance.” United States Treasury

Depot v. Fabe, 508 U. S. 491, 505 (1993) (quoting Black's Law
Dictionary 1236, 1286 (6th ed. 1990)). Statutes that focus on
protecting the relationship between the insurer and insured are
| aws regul ating the business of insurance. 1d. at 501. The three
criteria relevant in determning whether a regulated practice
properly invol ves the rel ati onship between the insurer and i nsured
i ncl ude whether: (1) the practice has the effect of transferring or
spreading a policyholder’s risk; (2) the practice is an integral
part of the policy relationship between the insurer and the
insured; and (3) the practice is limted to entities within the

i nsurance industry. Union Labor Life Ins. Co. v. Perino, 458 U S.

119, 129 (1982). None of these criteria is dispositive. |d.
(a)

In this case, the Okl ahoma | aws i n question are the provisions
of the Okl ahoma Uniform lnsurers Liquidation Act (“QUI LA”"), which
regul ate delinquency proceedings in connection wth insolvent
i nsurance conpanies. See 36 kl. St. Ann. 8§ 1901, et seq. Wen an

Okl ahoma i nsurance conpany is declared insolvent and placed into

13



state del i nquency proceedi ngs by the state i nsurance conm ssi oner,
the district court of Cklahoma County is vested wth “exclusive
original jurisdiction” over all delinquency proceedings. See
88 1903 & 1902(A). These proceedings are intended to be “the sole
and excl usi ve net hod of |iquidating, rehabilitating, reorgani zing,
or conserving” the insurance conpany. 8 1902(B). The insurance
commi ssioner, as receiver of the estate, is directed to take
i mredi at e possession of all of the insurance conpany’s assets and
is “vested by operation of lawwith title to all of the property,
contracts, and rights of action . . . of the insurer, wherever
| ocated.” 88 1914(A) & (B). To assure orderly disposition of
t hese assets and managenent of the conpany’s affairs, QU LA further
provi des conprehensive procedures for the resolution and
prioritization of clains against the conpany. See 88 1903- 20.

QUI LA also provides klahoma courts with broad powers to
enforce the provisions governing delinquency proceedi ngs, such as
the power to nake “all necessary and proper orders to carry out the
pur poses of [OU LA].” See 8 1902(A). Once delinquency proceedi ngs
have commenced, the court nmay issue an injunction to prevent
interference with the receiver, waste of the insurer’s assets, or
the “commencenent or prosecution of any actions, or the obtaining
of preferences, judgnents, attachnments or other liens, or the

maki ng of any | evy agai nst the insurer or against its assets or any

14



part thereof.” § 1904(B). The Gkl ahoma court in this case issued
just such an injunction, precluding Mnich from comencing or
prosecuting the FAA action in federal district court. The
existence of this injunction later served as the basis for the
district court’s decision to dismss Miunich's FAA petition.
(b)

Crawford argues that QU LA serves the purpose of regulating
t he busi ness of i nsurance and, therefore, falls wthin the scope of
the McCarran- Ferguson Act. His position draws substantial support

fromthe Second Circuit’'s decision in Stephens v. Anerican Int’]

Ins. Co., 66 F.3d 41 (2d Cir. 1995). On facts that run parallel to
those in this case, the Second Circuit held that the Kentucky
Li qui dation Act reverse pre-enpted the FAA by operation of the
McCar r an- Fer guson Act. See id. at 45. Kent ucky had enacted a
conprehensive schene for the |iquidation of insolvent insurance
conpanies, including a provision nullifying the effect of
arbitration clauses against the receiver. The appell ees,
rei nsurance conpani es seeking to conpel arbitration regardingtheir
rights of setoff under the reinsurance agreenents, argued that the
anti-arbitration provision was not enacted to protect policyhol ders
and deprived themof their bargained-for right to arbitration. See
id. The Second Circuit refused to limt its focus to the anti-

arbitration provision, but instead, exam ned the Kentucky

15



Li quidation Act as a whole. It concluded that the Act protected
policyholders “by assuring that an insolvent insurer wll be
liquidated in an orderly and predictable manner and the anti -
arbitration provision is sinply one piece of that nmechanism” |d.

Li ke Kentucky, lahoma “has fornulated a conplex and
conpr ehensi ve schene of insurance regul ation which contains the
Uniform Insurers Liquidation Act for the Iliquidation of an

insolvent insurer.” Gines v. Cown Life Ins. Co., 857 F.2d 699,

705 (10th Cr. 1988) (ordering Burford abstention in case agai nst
i nsurance conpany invol ved in delinquency proceedi ngs in Ol ahoma
state court). It, like nost States, enacted these | aws under the

shield provided by the McCarran-Ferguson Act. Cf., e.q., Hartford

Cas. Ins. Co. v. Borg-Warner Corp., 913 F.2d 419, 426 (7th Gr.

1990) (Illinois law); Law Enforcenent Ins. Co. v. Corcoran, 807

F.2d 38, 43 (2d Gr. 1986) (New York law). Oklahoma courts, whom
we nust recognize in our federal systemas the primary expositors
of Cklahoma |aw and public policy, have expressly declared that
“Okl ahoma’ s Uni formlnsurers Liquidation Act is designed to protect
the public in general, and policyhol ders of an i nsol vent insurer in

particular.” Cockrell v. Gines, 740 P.2d 746, 749 (Ckl. C. App.

1987) (enphasis added); accord Modtor Cub of Am v. Watherford,

841 F. Supp. 610, 618 (D.N.J. 1994) (“[QUI LA s] breadth reflects

the need to fully protect the insolvent insurer’s policyholders,

16



who are generally unfamliar with the financial condition of the
insurer and rely on state regulation to ensure that the prom se of
paynment on their insurance policies at sone future date will cone
to fruition.”).

Furthernore, at least two of the three Perino factors suggest
that this conprehensive regul atory schene, viewed inits entirety,
regul ates the business of insurance. First, it is crucial to the
relationship between the insurance conpany and its policyhol ders
for both parties to know that, in the event of insolvency, the
i nsurance conpany will be liquidated in an organi zed fashion. See

St ephens, 66 F.3d at 44-45; Lac D Amante du Quebec, Ltee V.

Anerican Hone Assurance Co., 864 F.2d 1033, 1041 n.9 (3d Grr.

1988); Bl ackhawk Heating & Plunbing Co. v. CGeeslin, 530 F.2d 154,

159-60 (7th Cr. 1976). Second, QU LA is limted to entities in
the insurance industry. It does not apply to insolvent conpanies
generally, but only to insolvent insurance conpanies. See 36 l.
Stat. Ann. 88 1901-1903. 1In short, “[r]ecognition by this Court of
the effectuation of the liquidation of [ENIC] by the State of
[ Gkl ahoma] is in accordance with federal policy which directs that
t he control over the insurance business remain in the hands of the

states.” Anshutz v. J. Ray McDernott Co., Inc., 642 F.2d 94, 95

(5th Gr. Unit A Mar. 1981) (staying appeal as result of state

17



court injunction restraining interference with ongoi ng |iquidation
of i nsurance conpany).
(c)

Muni ch and NAC cont end, however, that Fabe rejected the notion
that we may consider QU LA as a whol e in determ ni ng whether it was
enacted for the purpose of regulating the business of insurance.
Fabe indeed offers sone support for their position. There, the
i ssue was whether, under the MCarran-Ferguson Act, a federal
priority statute was reverse pre-enpted by a conflicting Ohio
priority statute that was part of a “conplex and specialized
adm ni strative structure” designed for the regul ation of insurance
conpany i nsol vency. See 508 U. S. at 493-94. The Onhio statute
provi ded sequential priority for (1) admnistrative costs, (2)
specified wage clains, (3) policyholders’ clains, (4) general
creditors’ clains, and (5) governnent clains. See id. at 495. The
federal statute gave the federal governnent first priority. See
id. Exam ning each priority provision of the OChio statute
separately, the Court held that the priorities for admnistrative
costs and policyhol der clains displaced the federal priority, but
that the federal priority trunped all other clains. See id. at
509. The Court reasoned that the Onhio statute was enacted for the
purpose of regulating the business of insurance to the extent it

regul ated policyholder interests. 1d. at 508. But to the extent

18



that the statute was designed to further the interests of other
claimants, it did not have such a purpose. See id.

Certainly, Fabe’'s hol ding and anal ysis suggest that a statute
may require parsing to determne the extent of its pre-enptive
power under the MCarran-Ferguson Act. At the sane tine, however,
the Court stopped short of directing that this approach be taken in
every case. See id. at 509 n.8. Fabe's holding in this respect is

sinply unclear. Conpare Antonio Garcia v. Island ProgramDesi gner,

Inc., 4 F.3d 57, 61-62 (1st Cr. 1993) (every provision nust be

parsed), with Stephens, 66 F.3d at 45 (statutory schenme may be

considered in its entirety).

This uncertainty need not concern us today, however, because
even if we are required to parse QU LA, the specific provisions of
the statute at i ssue here--vesting exclusive original jurisdiction
of delinquency proceedings in the olahonma state court and
authorizing the court to enjoin any action interfering with the
del i nquency proceedi ngs--are |aws enacted clearly for the purpose
of regul ating the business of insurance. These provisions give the
state court the power to decide all issues relating to disposition
of an insolvent insurance conpany’s assets, including whether any
given property is part of the insolvent estate in the first place.
Thus, as the Tenth Crcuit has recognized, “Cklahoma has not only

adopted a conprehensive schene to oversee the |iquidation of

19



i nsol vent insurers, it has provided a particular court . . . to
oversee |iquidation proceedings. The effect of this provision
grants the Ckl ahoma County District Court a special relationship of
cooperation, technical oversight and concentrated review wth the
Okl ahoma Conmi ssioner of Insurance in the process of |iquidating

insurers.” @Ginmes, 857 F.2d at 705; see also Lac D Am ante, 864

F.2d at 1045 (identifying sanme interests in New York insolvency
proceedings). This special relationship contributes markedly to
the orderly liquidation or rehabilitation of the i nsurance conpany
and the adjudication of clains against it.

Okl ahoma’ s policy of placing ultimate control over all issues
relating to the insolvency proceedings in a single court is ained
at protecting the relationship between the insurance conpany and
its policyhol ders. | nsurance conpanies are ineligible for the
protections afforded by the federal Bankruptcy Code, see 11 U S. C
8 109; such protections instead are provided by state | aws, which
are shielded from federal interference by the MCarran-Ferguson

Act . Clark, 105 F.2d at 1051; see also Wilfson v. Miutual Benefit

Life Ins. Co., 51 F. 3d 141, 147 (8th Cr. 1995). The experience of

the federal bankruptcy courts, which evidences the inportance of
consolidating all of the assets of an insolvent conpany and the
clains against those assets in a single forum supports the

| egitimacy of the Oklahoma schene in protecting the interests of

20



pol i cyhol ders. See Levy v. Lewis, 635 F.2d 960, 964 (2d Cir.

1980). In additionto the interests served by orderly adjudication
of clainms, which we have al ready di scussed, consolidation prevents
t he unnecessary and wast ef ul di ssi pation of the insol vent conpany’s

funds that would occur if the receiver had to defend unconnected

suits in different foruns across the country. Gonzalez v. Media

Elenents, Inc., 946 F. 2d 157, 157 (1st G r. 1991) (per curian); Lac

D Anm ante, 864 F.2d at 1045. Consolidation also elimnates the

risk of conflicting rulings, pieceneal litigation of clains, and
unequal treatnent of claimants, all of which are of particular
interest to insurance conpani es and policyhol ders, who are often
relying on policies with the sanme or simlar provisions. See

&onzal ez, 946 F.2d at 157; Lac D Ami ante, 864 F.2d at 1047 n. 16;

cf. also Martin, 910 F.2d at 253-54 (approving Burford abstention

to avoid risk of inconsistent adjudications). Thus, consolidation,
enforced through injunctions, conserves the insurance conpany’s
assets for ultimate paynent to policyholders as well as other

creditors. See Anshutz, 642 F.2d at 95 (approving of injunctions

by state receivership courts to consolidate clains against

i nsol vent insurance conpanies); U.S. Fin. Corp. v. Warfield, 839

F. Supp. 684, 689 (D. Ariz. 1993).
Muni ch and NAC counter that the QU LA provisions requiring

consolidation benefit all creditors in addition to policyhol ders
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and, therefore, should not be considered under Fabe as enacted for
t he purpose of regul ating the business of insurance. W disagree.
The Court in Fabe found that the Ohio provision granting a
preference to expenses i n adm ni stering del i nquency proceedi hgs was
enacted for the purpose of regulating the business of insurance
because it was “reasonably necessary” to further the goal of
protecting policyholders. See 508 U.S. at 509. The Court reasoned
that “[without paynent of adm nistrative costs, |liquidation could
not even commence.” Id. Surely, the ability of a state and
receiver to admnister delinquency proceedings inures to the
benefit of all creditors, not just policyholders. But this fact
alone did not alter the insurance-related character of the Onhio

provision in Fabe. As the Court explained in SECv. National Sec.,

Inc., 393 U S 453 (1969), “[s]tatutes ained at protecting this
rel ati onshi p [ between an i nsurance conpany and its policyhol ders],
directly or indirectly are laws regulating the ‘business of

insurance.’” |d. at 460 (enphasis added), gquoted in Fabe, 508 U. S.

at 501.

The sane |ogic applies to the provisions of QU LA requiring
consolidation of all clains related to the delinquency proceedi ngs
in Cklahoma state court. For the many reasons we have just
identified, these | aws are reasonably necessary to further the goal

of protecting policyholders, even though they nmay also benefit
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ot her creditors. Sone of these benefits fall nore directly on
policyholders than others, but none are insignificant or
attenuated. In these respects, the provisions of QU LA at issue
here are indistinguishable from the Onhio provision giving a
preference to adm ni strative expenses in Fabe. Thus, we hold that
t hese provisions were enacted for the purpose of regulating the
busi ness of insurance.
(2)

We nust next consi der whether the FAA operates to “invalidate,
supersede, or inpair” QU LA--specifically those provisions vesting
exclusive original jurisdiction of delinquency proceedings in
Okl ahoma state court and authori zing the court to enjoin any action
interfering with the insolvency proceedings. Muni ch and NAC
contend that arbitration of their dispute wth Crawford woul d not
in any way interfere with the delinquency proceedi ngs in Ol ahoma
state court. They maintain that if they have a vested property
right to the settlenent funds as salvage under the reinsurance
agreenents, the funds were never an asset of the insolvent estate,
and ENIC s creditors never had a right to any portion of the funds.
Thus, they argue, this dispute is not within the scope of the
del i nquency proceedings commtted to the exclusive jurisdiction of
the Okl ahoma state court, and arbitration of the dispute presents

no conflicts with klahoma | aw. Alternatively, they assert that if
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they have only a nonvested interest in damages for breach of
contract, they would nerely acquire a judgnent |ien and be forced
to stand in line with the rest of ENIC s creditors. This result,
they contend, is contenplated by OQUI LA itself.

Muni ch and NAC nai ntai n, and we agree, that whether they have
a vested property interest or nonvested contractual interest inthe
settlement proceeds is a question commtted to arbitration under
the reinsurance agreenents.® W shall not, in resolving this
appeal, make our own interpretation of the agreenents and thereby
deny the parties their right to have this issue ultimtely deci ded

inarbitration. C. Folse v. Richard Wl f Md. Instrunents Corp.

56 F. 3d 603 (5th Cr. 1995) (refusing to address di spute commtted
to arbitration until final award entered, despite acknow edged

failings of arbitration process). Nor need we, because neither

SMuni ch and NAC argue that the existence of the lahoma
Arbitration Act, which upholds the enforceability of arbitration
cl auses in contracts between i nsurance conpani es, see 15 Ckl. Stat.
Ann. 8 802, suggests that arbitration under the FAA presents no
conflict wwth lahoma | aw. W di sagree. The Gkl ahoma Arbitration
Act makes no reference to arbitration of disputes with an i nsurance
conpany in delinquency proceedings. Mreover, we do not hold in
this opinion that Miunich and NAC have no right to arbitration; we
only hold that the district court had no authority to conpel it
under the FAA. The Okl ahona state court m ght well decide to order
arbitration of this dispute.
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alternative |l eads us to the conclusion that the district court had
the power to conpel arbitration under the FAA °

Regardl ess of the nature of the reinsurers’ action, ordering
it resolved in a forum other than the receivership court

neverthel ess conflicts with the Ckl ahoma | aw gi ving the state court

W note at the outset that Miunich and NAC invite us to adopt
t he approach taken by the Ninth Crcuit in Bennett v. Liberty Nat’|
Fire Ilns. Co., 968 F.2d 969, 972 (9th Cr. 1992). There, in a case
very simlar to the instant case, the Ninth Crcuit rejected a
receiver’s argunent that state insurance insolvency |aws were
i npai red by having the dispute arbitrated under the FAA. See id.
at 972-73. The court reasoned that “[o]lnly if a court or
arbitrator determnes that the funds belong to [the insolvent
conpany] does that noney becone part of the estate that the
liquidator will distribute” and does the receiver’s authority vest.

See id. at 972. We decline the invitation to foll ow Bennett,
however, because it contravenes the well established rule,
applicable to both federal and state courts, that if two conpeting
actions are in rem or quasi in rem the court first assum ng

jurisdiction over the property in question exercises that
jurisdiction to the exclusion of the other. See Penn Gen. Cas. Co.
v. Commonweal th of Pennsylvania ex rel._Schnader, 294 U. S. 189, 195
(1935).

To the extent Munich and NAC, |ike the petitioner in Bennett,
claima vested property interest in identifiable proceeds and seek
an adj udi cati on of ownership in those proceeds, the nature of their
actionis quasi inrem See Shaffer v. Heitner, 433 U. S. 186, 199
n.17 (1977); Carney v. Sanders, 381 F.2d 300, 302-03 (5th Gr.
1967) . Li kewi se, the delinquency proceedings in Cklahoma state
court are in remor quasi in remproceedings. See HH Sunrall v.
Mbody, 620 F.2d 548, 550 (5th Cir. 1980), cert. denied, 450 U S
1026 (1981); Ceeslin, 530 F.2d at 158. Because the Ckl ahoma state
court first obtained jurisdiction over the proceeds in question, it
al one has the power to determ ne ownership of those funds. See
United States v. Bank of New York & Trust Co., 296 U.S. 463, 477-79
(1936) (federal court has no jurisdiction to decide in rem action
for property involved in ongoing state court insurance conpany
| i qui dati on proceedi ngs).
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the power to enjoin any action interfering wth the delinquency
pr oceedi ngs. Under section 1904(B) of QUILA, a provision wth
breadth simlar to sections 105 and 362 of the federal bankruptcy
code, see 11 U S.C. 88 105 & 362, the state court is authorized to
i ssue any i njunction “deened necessary to prevent interference with
the Insurance Comm ssioner or the proceedings, or . . . the
comencenent or prosecution of any actions, or the obtaining of
preferences, judgnents, attachnments or other liens, or the making
of any | evy against the insurer or against its assets or any part
thereof.” The klahoma court in this case ordered just such an
injunction, precluding Mmnich and NAC from comencing or
prosecuting an action agai nst the receiver, ENIC, or the assets of
t he insolvent estate. Minich and NAC, however, invoked the FAAto
obtain what the state court injunction expressly prohibited--an
action against ENIC s receiver to be adjudicated in a forumoutside
the Okl ahoma state court. Although the precise degree to which a
state statute may be inpaired so as to trigger the MCarran-

Ferguson Act is not well-settled, see Doe v. Norwest Bank of

M nnesota, 107 F.3d 1297, 1307-08 (8th GCr. 1997), we find
i npai rment sufficient to trigger it here.
|V
Finally, Minich and NAC argue that we should disregard the

state court injunction in this case because state courts have no
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power to enjoin parties from pursuing federal renedies in federa

court, citing cases such as Moses H Cone Menorial Hosp. v. Mercury

Constr. Corp., 460 U. S. 1 (1983), General Atomic Co. v. Felter, 434

US 12 (1977), and Donovan v. City of Dallas, 377 U. S. 408 (1964).

But none of these cases considered the effect of the MCarran-
Ferguson Act or the broad power bestowed on States when acting, as
here, pursuant to a |law enacted for the purpose of regulating the
busi ness of insurance. Authority torelax the “judicially decl ared
rule that state courts are conpletely wi thout power to restrain
federal -court proceedings in in personam actions” renmains, of

course, with Congress. See Donovan, 377 U. S. at 412-13. Congress

has evinced a strong federal policy in favor of deferring to state
regul ation of insolvent insurance conpanies as reflected in the
McCarran- Ferguson Act and the express exclusion of insurance

conpanies fromthe federal Bankruptcy Code. See Wlfson, 51 F. 3d

at 147. These |aws synbolize the public interest in having the
States continue to serve their traditional role as the preem nent
regul ators of insurance in our federal system and indicates the
speci al status of insurance in the real mof state sovereignty. See

Lac D Am ante, 864 F.2d at 1045 (citing Levy v. Lews, 635 F.2d

960, 963-64 (2d Cir. 1980)); Hartford Casualty, 913 F.2d at 426.

The provisions of QU LA vesting the state court wth broad

injunctive authority to prevent interference wth delinquency
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proceedi ngs grant no nore power than that which Congress has deened
necessary to the parallel disposition of bankruptcies in federal
court.

We surely are not saying that a State has the power to enjoin
a party generally frompursuing federal renedies in federal court.
Nor are we sayi ng that Cklahoma | aw di vested the district court of
its diversity jurisdiction. See Martin, 910 F. 2d at 254 (rejecting
the argunent that MCarran-Ferguson Act renobves diversity
jurisdiction from federal courts in insurance matters). Wat we
are saying is that, by operation of the MCarran-Ferguson Act, a
federal act that permts states to exert broad power over the
i nsurance i ndustry, state | aws regul ati ng t he busi ness of insurance
may suspend federal renedies based on conflicting federal
statutes--here, the FAA. W therefore hold that the FAAis reverse
pre-enpted under the MCarran-Ferguson Act, thereby |eaving the
district court without the power to conpel arbitration in this
case. Muni ch and NAC, however, renmain free to petition the
Ckl ahoma state court for an order conpelling arbitration of their
di spute with Crawford.

V

In summary, we hold that Burford abstention was i nproper

because the district court did not have di scretion under the FAAto

deny Munich and NAC their right to an order conpelling arbitration
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in this case. W also hold, however, that the provisions of
Okl ahoma | aw vesting exclusive original jurisdiction of insurance
conpany del i nquency proceedi ngs i n Okl ahoma recei vership court and
authorizing the court to enjoin any action interfering with such
proceedi ngs are |laws enacted for the purpose of regulating the
busi ness of insurance and, therefore, fall within the scope of the
McCarran- Ferguson Act. As a result, dismssal of the action was
requi red because, by operation of the MCarran-Ferguson Act, the
FAA is reverse pre-enpted to the extent it permts Minich and NAC
to bring an action agai nst assets of a delinquent insurance conpany
in a forumother than the Gkl ahoma receivership court. For these
reasons, the judgnent of the district court is

AFFI RMED
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