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Appeal from the United States District Court for the Northern
District of Texas.

Before POLITZ, Chief Judge, and BENAVIDES and PARKER, G rcuit
Judges.

POLI TZ, Chief Judge:

Thomas Peebles, an attorney with the Departnent of Justice,
appeal s an order of the district court sanctioning himfor inproper
litigation tactics. Concluding that we have appellate jurisdiction
and finding insufficient evidence to warrant the sanctions i nposed,
We reverse.

Backgr ound

The underlying litigation is a suit against |local and federal
authorities for violation of federal fair housing |aws. Thonmas
Peebl es was principal trial counsel for the Departnent of Housing
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and Urban Devel opnent. As aresult of litigation tactics enpl oyed
by Peebles the plaintiffs filed an unsworn docunent entitled
"Suggestion of |nproper Conduct."” In a nmenorandum opi nion issued
on June 2, 1994 the trial court found the DQJ attorneys quilty of
"bl atant m sconduct." The DQJ filed a response on behalf of the
sanctioned attorneys. There was no further action until COctober of
1996 when the court deleted the findings of m sconduct against al
attorneys except Peebles, restating its conclusion that Peebles
vi ol ated his obligation of candor. The court specifically declared
that no further action would be taken as relates to the sanction.
A formal order was filed on Decenber 12, 1996 and Peebles tinely
appeal ed.
Anal ysi s

At the threshold we nmust determ ne whether we have appell ate
jurisdiction. If we do, we nust then determ ne whether the trial
court abused its discretion in sanctioning Peebles herein for a
| ack of candor.

As a general rule an attorney nust await the end of
litigationin the district court to appeal a sanction. |n Markwell
v. County of Bexar,! however, we recognized an exception to this
rule in those situations in which the sanctioned attorney is no
| onger involved in the case and an appeal of the sanctions order
woul d not inpede the underlying litigation. The record reflects
that Peebles no longer is counsel in this action; he is now

assigned to a different division in the Justice Departnent.

1878 F.2d 899 (5th Cir.1989).
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Consequently, Peebles need not defer wuntil the end of this
litigation to appeal the district court's finding that he abused
his duty of candor.

Appel l ees contend that there is no Article Ill case or
controversy, and thus no jurisdiction, because the only possible
damage is to Peebles' reputation and that a di m nished reputation
is not a cogni zabl e i njury under the fourteenth anendnent. Because
the district court inposed no fine, service, or other puni shnment on
Peebles, it is appellees' contention that Peebles has not been
injured. In support of this proposition they cite an opinion from
a sister circuit stating: "[We have already decided that an
attorney may not appeal from an order that finds m sconduct but
does not result in nonetary liability, despite the potential
reputational effects."?

Stripped to essentials this proposition would nmaintain that an
attorney has nore of a reason and interest in appealing the
i mposition of a $100 fine than appealing a finding and decl arati on
by a court that counsel is an unprofessional |awer prone to engage
in blatant m sconduct. W reject this proposition out of hand,
being persuaded beyond peradventure that one's professional

reputation is a lawer's nost inportant and val uable asset.® W

2Cl ark Equi pnent Co. v. Lift Parts Manufacturing Co., Inc.,
972 F.2d 817, 820 (7th Cr.1992).

3See Cooter & CGell v. Hartmarx Corp., 496 U. S. 384, 412, 110
S.Ct. 2447, 2464, 110 L.Ed.2d 359 (1990), where Justice Stevens,

concurring in part and dissenting in part, wote: "Despite the
changes that have taken place at the bar since | left the active
practice 20 years ago, | still believe that nost | awers are w se

enough to know that their nost precious asset is their professional
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have heretofore held that nonetary penalties or | osses are not an
essential for an appeal .*

In the case at bar Peebl es was reprinmanded sternly and found
guilty of blatant m sconduct. That reprinmnd nust be seen as a
bl ot on Peebl es' professional record with a potential tolimt his
advancenent in governnental service and inpair his entering into
otherwi se inviting private practice. We therefore conclude and
hol d that the inportance of an attorney's professional reputation,
and the inperative to defend it when necessary, obviates the need
for a finding of nonetary liability or other punishnent as a
requisite for the appeal of a court order finding professional

m sconduct.® This appeal presents a reviewabl e appell ate issue.

reputation.”

‘See, for exanple, United States v. Schrinsher, 493 F.2d 842
(5th CGr.1974). I n Schrinmsher, an attorney appealed a contenpt
conviction entailing a sentence tojail for two hours. No nonetary
penalties were assessed and at the tine of appeal the two hour
sentence had been served. In finding that the appeal should go
forward we said, "The conviction mght danmage [the attorney's]
reputation in the legal community, and this in turn m ght affect
his ability to attract clients and to represent t hem
effectively...." 1d. at 844.

5'n addition, we have a strong interest in hearing cases such
as this because of our duty to assure that |awers, as officers of
the court, liveupto their ethical responsibilities. Inthe Rules
Enabl i ng Act, Congress recognized the authority of the Judicia
Branch to control attorney discipline by giving the Suprene Court
the authority to prescribe the general rules of practice and
procedure in the federal court system Wiile this grant of
aut hority cannot be used to expand Article IlIl power, it recognizes
the need for judicial power in the sanctions area. 28 U S C 8§
2072 (1992). See also, David Scharf, The Settled Sanction: Post
Settl enment Appeal and Vacatur of Attorney Sanctions Payable to an
Qpponent, 61 U Chi.L.Rev. 1627 (1994). When judicial power
i nposi ng sanctions is exercised at the district level, review of
t hat exercise of power appropriately vests at the appellate | evel.



Qur close review of the record in this sonewhat troubl esone
action persuades that although Peebles' tactics pushed the
litigation envelope toits outer limts, we are not prepared to say
that his litigation tactics descended to the | evel of professional
m sconduct . The order of the district court holding to the

contrary is therefore REVERSED



