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DeMOSS, Circuit Judge:

This case requires us to interpret an oil and gas agreenent



entered into by Exxon Corporation (Exxon) and Crosby-M ssissipp
Resources, Ltd., et al. (CVWR). Both parties appeal various rulings
made by the district court. For the followi ng reasons we affirm

the district court in part and vacate and remand in part.

| . Background

In 1983, Exxon and CMR entered into a joint oil and gas
Expl orati on Agreenent to develop their respective m neral resources
in an area of M ssissippi. Exxon held oil and gas | eases covering
nore than 60,000 acres in the contract area, while CVR owned
approximately 20,000 mneral acres in the contract area. Bot h
Exxon and CVR contri buted what they owned to the joint oil and gas
exploration effort. The parties agreed that Exxon contributed 76%
and CVR 24% of the oil and gas interests in the contract area.

Under the terns of the Exploration Agreenent, Exxon had the

exclusive right to propose the first exploratory well. CMR could
choose to participate in the exploratory well up to its 24%
contractual share. If CVR chose to participate, it was required to
bear its proportionate share of the costs of the drilling, testing,

conpl etion, and production expenses of the well. By doing so, CW\R
woul d be entitled to 24% of the well's commercial production. |If

CMR chose not to participate, however, CVR could still be entitled

to a "royalty" due to certain provisions which are further

expl ai ned bel ow.



A substantial nunber of wells were drilled by the parties.
CMR participated in sonme but not in others. Al nost from the
begi nning the parties were in di sagreenent over a nunber of issues.
The di sagreenents eventually led to the filing of this action by
Exxon in 1989 to collect amounts it clains are due fromCWVR for its
share of various expenses. CMR filed a counterclaim alleging
nunmerous clainms of its own.

Because of the conplexity of this case, the district court
held a status conference on February 15, 1994. At the conference
the court entered an order delineating nine issues for separate
di scovery and trial. This case is an appeal fromthe bench trial
before the district court on the first of those issues: to what
extent Exxon "earned" CVR s interest in one particular section of
the contract area. Because this first issue controlled nmany of the
| ater disputes between the parties, the district court certified
its ruling for imedi ate appeal under Rule 54(b) of the Federa

Rul es of Civil Procedure.?

The Expl oration Agreenent

! Rule 54 (b) provides in relevant part:

When nore than one claim for relief is presented in an
action, whether as a claim counterclaim cross-claim or
third-party claim or when nultiple parties are invol ved,
the court may direct the entry of final judgnent as to one
or nore but fewer than all of the clains or parties only
upon an express determ nation that there is not just reason
for delay and upon express direction for the entry of
j udgnent .



Under the Exploration Agreenent, Exxon was to drill the first
exploratory well. CMR could choose to participate in that well up
to CWR's 24% contractual interest. If CMR chose not to
participate, Exxon could "earn" CVMR s 24%interest in the well so
long as it was drilled in accordance with Paragraph 7 of the
Expl orati on Agreenent. CMR, however, might still be entitled to a
1/8 "customary royalty"?2 if it owned the "actual, unl eased m nera
interests" in the drilling unit.® Moreover, Paragraph 7 of the

contract provided CMR with an additional 1/8 "overriding royalty"

interest on "production allocated to the parties . . . calculated
on . . . the non-consenting party's* contractual interest
percent age. " Thus, in the sinplest case -- where both parties

collectively possessed 100% of +the interests underlying a
particul ar exploratory well -- CMR would receive an overriding

royalty of 1/8 of 24% of the 100% joint interests of Exxon and

2 Under the mpjority of oil and gas leases, it is "customary"
that the | essor retains aroyalty interest consisting of a fraction
of the gross anmounts of oil or gas produced. This customary
royalty interest is often a 1/8 interest.

3 The Exploration Agreenent defines adrilling unit as "the area
fixed for the drilling of one well by order or rule of any state or
federal body having authority."”

4 The Exploration Agreenent defines a consenting party as "a
party who agrees to join in and pay its share of the drilling cost
of any operation conducted under the provisions of this agreenent.”
By contrast, a non-consenting party is "a party who elects not to
participate in a proposed operation." For all issues addressed in
this appeal, Exxon is the consenting party and CMR is the non-
consenting party.



CWVR.

| f, under Paragraph 7, Exxon earned CMR' s interest in an

exploratory well, Paragraph 8 permtted Exxon to earn CWR s
interest in any offset wells to the exploratory well, called
"devel opnent wells.” To earn CMR s interest in a devel opnent wel |,
Paragraph 8 required Exxon to "comence drilling" on the
devel opnent well wthin 180 days of the conpletion of the
exploratory well. Each subsequent devel opnent well had to be

drilled within 180 days of the conpletion of the previous
devel opnent wel | . | f Exxon conplied with these tine limts, it
could earn CVMR's interest in the devel opnent wells, subject to
CWVR' s customary 1/8 royalty (if CMR owned the "actual unleased
mneral interests") and the 1/8 overriding royalty on "production
allocated to the parties.™

Exxon tinely commenced drilling onthe first exploratory well,
Southern Mnerals No. 1. CMR chose not to participate. This well
was successful and produced gas. Exxon then drilled the first
devel opnent well for Southern Mnerals No. 1, called Southern
Mnerals No. 2, and a second developnent well, called Crown-
Zell erbach No. 24-11. Exxon ultimately drilled six nore wells in
the area, which are not relevant to this appeal.

At trial, CWMR chall enged the procedures enployed by Exxon in

drilling the three wells in dispute here. First, CWVR cl ai ned that

> Paragraph 7 also gave CVR the option to covert its royalty to
a working interest when the well reached payout.
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Exxon failed to conply with the Exploration Agreenment with regard
to the drilling of Southern Mnerals No. 1, thus forfeiting its
rights toearn CMR s interest in the eight other devel opnent wells.
The district court ruled against CMR on this issue, and CVR does
not appeal this ruling. CVR does appeal the district court's
rulings on three other argunents CVR nade at the bench trial.
First, CVR asserts that Exxon inproperly drilled the first
devel opnent well, Southern Mnerals No. 2, because it failed to
"propose" the well to CMR in accordance with Paragraph 8. Second,
it contends that Exxon did not "comence drilling" Southern
Mnerals No. 2 within 180 days from the "conpletion" of Southern
Mnerals No. 1, as stipulated in the contract. Third, it argues
that Exxon violated the Exploration Agreenent on the second
devel opnent well, Crown-Zellerbach No. 24-11, because Exxon
contracted with a third-party to operate the well. According to
CVR, each of these failures caused Exxon to forfeit its rights to
CVMR s interest inthe relevant wells. The district court, however,

ruled against CMR on each contention, and CMR appeals these

rulings.
Exxon was not conpletely successful in the bench trial,
however . Subsequent to the signing of the Agreenent, Exxon

acquired "farmins" fromvarious sources.® The trial court ruled

6 Exxon and CMR did not own all of the drilling rights
t hroughout the Contract Area. This is not an unconmon situation in
the oil and gas business. The parties desiring to drill may

acquire the outstanding interests by leasing themfromthe third
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that the contract unanbi guously required Exxon to pay CMR the 1/8
overriding royalty on gas production occurring on the farmins that
Exxon acquired after the inception of the Exploratory Agreenent.

Exxon appeals this ruling.

1. Analysis

Adistrict court's interpretation of a contract is a matter of
[ aw which we review de novo. American Totalisator Co. v. Fair
Grounds Corp., 3 F.3d 810, 813 (5th Cr. 1993). Accordingly, we
review the record i ndependently and under the sane standards that
guided the district court. Id.

Because this suit is founded on diversity jurisdiction, the
district court appropriately turned to Mssissippi law for the
appl i cabl e standard of contract interpretation. See Erie R R Co.
v. Tonpkins, 304 U S 62 (1938). Under M ssissippi law, "[w here
the interests of the parties to an instrunent appear clear and

unanbi guous from the instrunment itself, the Court should | ook

parties who own unl eased and outstanding interests.

I f those mneral interests are already under | ease, the parties

desiring to drill may purchase the | eases fromthe hol ders of the
| eases. If the parties holding such | eases wish to participate in
the well, the parties may "farmout" their | eased interest to the
parties desiring to drill the well. In such an event the origina

| easehol ders pay their proportionate share of the productionif the
well is a producer.

When the original |easeholder of a mneral |ease sells (or
"farnms-out") its mneral rights to a purchaser wishing to drill in
the | easehol d, the purchaser acquires a "farmin."
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solely to the instrunent and give sane effect as witten." Barnett
v. GCetty QI Co., 266 So.2d 581, 586 (Mss. 1972). See al so
Century 21 Deep South Properties, Ltd. v. Keys, 652 So.2d 707, 716-
17 (Mss. 1995). It is by this standard that we, too, reviewthe

| anguage of the Exploration Agreenent and all other agreenents

i ncorporated therein.’

A CW's Cains
CMR first clains that Exxon viol ated t he Expl orati on Agreenent
by failing to "propose" the first developnent well, Southern
M neral No. 2. CMR points to the unanbi guous | anguage of Par agraph

8 of the Exploration Agreenent.® CMR asserts that Paragraph 8

" The parties incorporated an Operating Agreenent and several
attachnments into the Exploration Agreenent.

8 Paragraph 8 of the Exploration Agreenent reads in pertinent
part:

If at the tinme each new exploratory well is proposed
then the consenting party shall by earning the
non-consenting party's contractual interest in said

exploratory well |ikewise earn the non-consenting
party's rights to said non-consenting contractual
interest to propose, drill, and conplete or plug and

abandon developnment wells which are drilled in
of fsetting contract units provided that no nore than
one hundred and ei ghty (180) days shall el apse between
the date said exploratory well is conpleted . . . and
the actual comencenent of drilling of the first
devel opnent well drilled in an offsetting contract
unit to said exploratory well . . . . At such tinme as
said consenting party fails to drill such devel opnent
wells on said one hundred and eighty (180) day
conti nuous basis and carry sai d non-consenting party's
contractual interest, all unearned rights attri butabl e
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requi res the proposal of devel opnent wells based nerely on the fact
that the word "propose" appears in the |anguage of Paragraph 8,
whi ch pertains to devel opnent wells. CMR al so argues that the
proposals are necessary because they serve the infornmational
purpose of allowing CVR to nonitor whether Exxon was neeting the
180-day "continuous drilling" tinme franme required by the contract.
We disagree with CVMR s interpretation of the Agreenent.

CMR chose not to participate in the Southern Mnerals No. 1
exploratory well under Paragraph 7. As such, Paragraph 8 provides
t hat Exxon obtained the right to earn CMR s interest in the first
devel opnent well, Southern Mnerals No. 2. By obtaining the right
to earn CMR s interest in the well, under the express |anguage of
Par agraph 8, Exxon "likew se" earned CMR s "right to propose" the
devel opnent well. Furthernore, under Paragraph 7, it appears the
pur pose of proposing the initial exploratory well was to give CW\R
a chance to participate in that well. However, when Exxon earned
CVMR s interest in the exploratory well, CVR could not participate
in the subsequent devel opnent wells. Essentially, proposing the
devel opnent well at that point would serve no purpose.

As evi dence that devel opnent wells nust be proposed, CWMR al so
points to the beginning |anguage of Paragraph 12: "Wen a

devel opnent well is proposed . Thi s provision, however, is

not hel pful to CVMR as Paragraph 12 woul d have only applied if CWR

to said non-consenting party's contractual interest
shall revert to said non-consenting party .

9



had participated in the exploratory well.

CMR al so clains that proposal was required even if it could
not participate in the devel opnent well because CVMR needed the
information to keep track of whether Exxon was conplying with the
180-day continuous drilling tinme frane. W again disagree.

Under Paragraph 16 of the Expl oration Agreenent, and under the
i ncorporated Qperating Agreenent, CMR was given access to all
information that Exxon had concerning the contract area: "A
parties shall have access at all reasonable tinmes . . . to all
i nformati on concerning the contract area which is in the possession
of any other party." Thus, CMR did not need to rely on the
proposal nmechanismto acquire needed information.

Since CVMR already had chosen not to participate in the
Southern Mnerals No. 1 exploratory well, we find that Exxon was
under no contractual duty to propose subsequent devel opnent well s.
We thus affirmthe judgenent of the district court with regard to
this claim

CVMR s second claimis that Exxon forfeited its right to CVMR s

interest in the Southern Mnerals No. 2 well, the first devel opnent
wel |, because Exxon failed to comence drilling on that well within
the 180-day tine frane dictated by the Exploration Agreenent. In

order to rule on this claim we nust decide when Exxon "actually
comenced drilling" of the Southern Mnerals No. 2 devel opnent
wel | .

The district court found the terns "conplete" and "actua
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comencenent of drilling" anbiguous, and thus considered parol
evidence in determning the parties' intended definition of these
terms. Once terns of a contract are found to be anbi guous, "the
determ nation of the parties' intent through extrinsic evidence is
a question of fact." See HamMarine, Inc. v. Dresser Indus., Inc.,
72 F. 3d 454, 459 (5th Gr. 1995) (quoting Watkins v. Petro-Search,
Inc., 689 F.2d 537, 538 (5th Cr. 1982)). W review bench tria
findings of fact for clear error. See Baldwn v. Stadler, 137 F. 3d
836, 839 (5th Cr. 1998). Such a finding is clearly erroneous
"when we are left wth a definite and firm conviction that a
m st ake has been nade." Sunbeam Gster Co. v. Whitehurst, 102 F. 3d
1368, 1373 (5th Gr. 1996) (quotations and citations omtted).
CMR chal l enges the district court's determ nation as to both

when the Southern Mnerals No. 1 exploratory well was "conpl eted”

and when "actual commencenent of drilling" began on the Southern
M nerals No. 2 developnent well. W first consider on what date
the "actual comencenent of drilling" began on Southern M nerals

No. 2, as our ruling in this regard may preclude the need for a
determ nation of when the Southern Mnerals No. 1 exploratory well
was conpl et ed.

On March 11, 1985, Giner Wll Service drilled the hole for
t he conductor pipe of Southern Mnerals No. 2. The conductor pipe
is an essential conponent of a gas well. It is designed to prevent

the hole from caving-in and to support the great weight of the
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drill pipe. The conductor pipe consists of alarge di aneter casing
that was placed, in this case, 133 feet in the ground. The dril
is then sent through the conductor pipe in the process of drilling
for the gas.

Giner Well Service used a small, truck-nounted "auger rig" to
drill the hole for the conductor pipe. After this was conpleted,
a large drilling rig was used to drill for the gas. On March 20,
1985, Exxon conpleted its construction of the larger drilling rig.
On this date, the primary drilling bit broke ground at the base of
t he conductor pipe. Accordingly, Exxon reported March 20 as the
"spud" date of the well.

The district court determned that drilling "commenced" on
Southern Mnerals No. 2 on March 11, when Exxon had Giner Wl
Service drill the hole for the conductor pipe. The court reasoned
that the conductor pipe is an essential part of the well, and Exxon
had no choice but to "drill" a hole in which to place the pipe.
Mor eover, concluded the district court, if the parties had neant
for the "commencenent of drilling" to involve the larger drilling
rig only, they could have used |anguage to that effect in the
contract.

CVMR argues on appeal that the conductor pipe is nerely a
preparatory step to actual drilling. It contends that actual
drilling involves the use of drill equipnent capabl e of uncovering
gas, not the digging of a hole for conductor pipe that is necessary
to comence | ater operations. Thus, according to CVWVR, drilling did

12



not actually commence on Southern Mnerals No. 2 until the well's
larger drill-bit broke the surface of the ground.

Unfortunately, the reported case |law in M ssissippi gives no
clear answer to the question of what activities constitute the
"commencenent of drilling." CMR does cite several cases that it
asserts establish that the laying of conductor pipe does not
constitute the "commencenent of drilling." See Muth v. Aetna G|
Co., 188 F.2d 844, 848-49 (7th Cr. 1951), vacated on other
grounds, 342 U. S. 844 (1951); Hughes v. Ford, 92 N E. 2d 747, 749-51
(rrr. 1950). As Exxon points out, however, these cases are
di stingui shable because they involve bad faith attenpts by
operators to prolong mneral | eases. Presumably these courts would
also hold that the bad faith use of the actual drill bit would
i kewi se not constitute the commencenent of drilling.

Here, there is no question that the gas that was eventually
extracted from the well canme up through the hole containing the
conductor pipe. Thus, the creation of the conductor pipe hole was
part and parcel of the actual drilling process, and was nore than
nmere preparatory activity, such as the gathering of equipnent or
the clearing of I|and. Rather, in creating the conductor hole,

Exxon actual | y broke the surface of the land and drilled toward the

gas. W cannot find clear error in the district court's
determnation that in drilling the conductor pipe hole, Exxon
actually comenced drilling.

13



CMR argues that the Southern Mnerals No. 1 exploratory well
was conpl eted on Septenber 15, 1984, whereas the district court
found that this well was conpl eted on Septenber 27, 1984. Because
we find that the district court was not clearly erroneous in
determning that drilling of the Southern Mnerals No. 2 wel
comenced on March 11, 1985, we do not reach the question regarding
the conpletion date of the Southern Mnerals No. 2 well since both
the date proposed by CVR and the date determ ned by the district
court fall within 180 days of March 11.

CWVR' s final claimis that Exxon failed to drill and operate
the second developnent well, Crown-Zellerbach No. 24-11, in
accordance with the terns of the Operating Agreenent, incorporated
by reference into the Exploration Agreenent. This claim arises
fromthe fact that Exxon contracted with a third party, Prosper
Energy Conpany, to operate the Crown-Zellerbach No. 24-11. CVR
contends that the Operating Agreenent expressly appoints Exxon as
the sole operator, and that under the Exploration Agreenent the
Operating Agreenent "shall govern all operations under this
Expl orati on Agreenent."” CVMR s argunent is that because Exxon
entered into a separate operati ng agreenent that desi gnated Prosper
Ener gy Conpany as the operator of Crown-Zell erbach No. 24-11, Exxon

could not earn CMR s interest in that unit.
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Unli ke the Exploration Agreenent, which was witten by the
parties, the Operating Agreenent is a standard form "Exxon" was
typed i n and appears in two bl anks that nane the operator. Article
V.D. of the Operating Agreenent, however, was altered by the
parties to include the follow ng i ntroductory phrase: "Except as to
wells in which Exxon or one of CMR, et al is operator." QCbviously,
the Qperating Agreenent itself contenplates the situation where
soneone ot her than Exxon woul d operate a well. CMR s contention
that the Agreenent specifies only Exxon as the operator cannot be
sust ai ned.

W also reject CVR's argunent that the identity of the
operator is tied to whether one of the parties can earn the other's
interest. This contention finds no support in Paragraph 8 of the
Expl orati on Agreenent, which explicitly addresses the procedures
necessary for one party to earn the interest of the other. Nowhere
in Paragraph 8 is there any nention of the identity of an operator
or howthe identity of an operator affects the earning of another
party's interest.

CMR further argues that athird party is authori zed to operate
a well wunder Paragraph 10 of the Exploration Agreenent only when
CVR and Exxon do not together own a nmajority of the drilling
interests in the drilling unit for that well. W find this
argunent unpersuasi ve and contrary to our reading of the contract.
Nowhere in Paragraph 10 do we find anything to support CWR s
readi ng of this provision.
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Par agraph 10 does not address when a third party can operate
a well.® Rather, this provision addresses the situation in which
one of the parties to the Exploration Agreenent desires to contract
wth a third party. In such a situation, Paragraph 10 provides
that the party wishing to contract with a third party nust notify
the other party to the Exploration Agreenent of all ternms and
conditions of the contenplated contract. However, notice is
requi red only when CVR and Exxon do not together own a majority of
the drilling interests in the drilling unit for that well.

Paragraph 10 is nothing nore than a notice provision.
Furthernore, Paragraph 10 is not even applicable in this situation
since CMR and Exxon did, in fact, together own the majority of the
drilling interests in the drilling unit on which the C own-
Zel l erbach No. 24-11 was operated. Accordingly, we find that

nei t her Paragraph 10, nor any ot her provision in the Exploration or

® Paragraph 10 provides in pertinent part:

| f any party should desire to enter into any agreenent

or agreenents (1) for the drilling of any well or
wells (other than Drilling Contracts and related
service contracts) in any area in which any drilling
unit will contain any part of the contract area, and
in which are the parties' interests conmtted under
this exploration agreenent wll not constitute a
majority of the drilling interests, or (2) for farm ng

out any interests in the contract area, said party
shall give witten notice to all other parties of the
specific |l ands to be covered by said agreenent(s) and
of all ternms and conditions under which said party
desires to enter into said agreenent(s), together with
all other requirenents for notice under Article VI.B
[of the Operating Agreenent].
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Operating Agreenents, prohibited Exxon from contracting with a

third party to operate the Crown-Zell erbach No. 24-11 well.

B. Exxon's Caim
Having affirnmed the district court's ruling wth regard to all
clains raised on CMR s cross-appeal, we nowturn to Exxon's appeal
of the district court's determnation that the contract

unanbi guously entitles CVMR to a 1/8 overriding royalty on

production from farmins acquired solely by Exxon. Cties
Services, Cayton WIllians, and David Smth owned drilling
interests in the contract area. Exxon negotiated with these

parties and they "farned-out" their interests to Exxon.'® Both
Exxon and CVR agree that these farmins are "acquisitions" under
the terns of the Exploration Agreenent.

W note that our "broad standard of review includes the
initial determnation of whether the contract is anbiguous.”
Anmerican Totalisator Co. v. Fair Gounds Corp., 3 F.3d 810, 813
(5th Cr. 1993). And, whether a contract is anbiguous is a
question of |aw reviewed de novo. Triad Elec. & Controls, Inc. v.
Power Sys. Eng'g, 117 F.3d 180, 187 (5th Gr. 1997).

Wth regard to this particular issue, we I|look to all

provi sions in the Agreenent that address the overriding royalty and

1 From Exxon's point of view, these farmouts are considered
"farmins."
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all provisions that address acquisitions. Havi ng thoroughly
reviewed all such provisions, we find the | anguage dealing with the
overriding royalty anbiguous regarding the applicability of the
overriding royalty to acquisitions made solely by one party. See
Century Twenty-One v. Keyes, 652 So.2d 707, 716-717 (M ss. 1995)
("If . . . a careful reading of the instrunent reveals it to be
less than clear, definite, explicit, harnonious in all its
provisions, and free from anbiguity throughout, the court is
obligated to pursue the intent of the parties, and, to determ ne
the intent, nust resort to extrinsic aid.").

We turn first to the relevant portions of the Agreenent that
refer to the overriding royalty. Paragraph 7 of the Exploration
Agreenent creates "an overriding royalty of one-eighth (1/8) of
ei ght -eighths (8/8) of production allocated to the parties, w thout
any reduction for any royalties and/or any other burdens, and
cal cul ated on said non-consenting parties' contractual interest
percentage . . . subject to the right of conversion at payout."
Paragraph 7 applies to all exploration wells, including Southern
M nerals No. 1.

CMR i s a non-consenting party as to the Southern M neral s No.
1 well. Since Exxon earned CMR' s interest in Southern M nerals No.
1, Exxon acknow edges that it has the obligation, under Paragraph
7, to pay CMR, in addition to its royalty on "actual unleased

mneral interests,"” the overriding royalty on its contractual
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interest (24% of the conbined working interest controlled by CWR
and Exxon jointly. But Exxon does not agree that the conbined
working interest on which the overriding royalty is calcul ated
i ncl udes the working i nterest acquired by Exxon fromthe farmins.

The sanme dispute exists under Paragraph 8 regarding the
devel opnent wel | s. Since Exxon earned CVMR's interest in the
Southern M nerals No. 1 well, Paragraph 8 provides that Exxon al so
obtained the right to earn the interest of CMRin devel opnent wells
(the remaining 8 wells in the contract area). Since Exxon earned
the interest of CMR in the other 8 wells, Exxon incurred the
obligation, under Paragraph 8, to pay CVMR the sane overriding
royalty interest. Were we find the Agreenent anbiguous is inits
silence as howthe overriding royalty applies to acquisitions nade
solely by one party.

In addressing this issue, the district court reasoned that
"production allocated to the parties" referred to all working
interests of Exxon and CMR, regardless of when and how those
interests were acquired. The district court thus found that CWR
deserved an overriding royalty interest on all production jointly
controlled by the two parties in the contract area, including the
production fromExxon's newy acquired interests. Wiile thisis a
reasonable interpretation of the overriding royalty provision,
Exxon asserts an equally plausible interpretation of "production
allocated to the parties.™

The purpose of the Agreenent was to pool the conbined
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interests of Exxon and CMR, wth each party receiving a
proportionate contractual interest in the pooled interests based on
each party's proportionate contribution to that pool. The
contractual interests granted to each party corresponded to the
proportionate contribution to the pool by each party. The parties
agreed that Exxon's contribution to the pool was 76% of the whol e,
and CVR s was 24% But Exxon |l ater acquired additional interests
by way of farmins. Thus, the district court's ruling grants CWR
an overriding royalty in these l|ater-acquired acquisitions for
whi ch CMR made no contribution. Exxon contends that to give CVR an
overriding royalty on farmins which Exxon al one purchased would
upset the original calculations of the parties used to determ ne
each party's contractual interest.

Unlike the district court, we find anbiguity in the statenent
"production allocated to the parties"” because it is sinply unclear
whet her "production allocated" refers to working interests
acquired solely by one party after the inception of the agreenent.
Revi ew of the provisions in the Agreenent that address acqui sitions
are not helpful to resolving this anbiguity, and serve only to
further confuse the issue.

Exxon calls our attention to Paragraph 13 of the Exploration
Agreenent as the critical provision of the contract that concerns
acquisitions. W, however, do not find Paragraph 13 instructive on
the i ssue of the overriding royalty. Paragraph 13 of the Agreenent
sinply requires Exxon to notify CVMR of the farmin acquisitions and
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to give CMR the chance "to participate in such acquisition[s], for
the doll ar price paid and/or possible participationinthedrilling
of the well, if that be required to earn the farmout."!

Thus, Paragraph 13 only provides a nechanism by which one
party can choose to participate in another's acquisition.
Par agraph 13 does not speak to whether acquisitions in which one
party does not participate becone part of the pool of interests to
which the overriding royalty applies. Paragraph 13 is not
instructive with regard to the overriding royalty.

Though anot her provision of the contract also brought to our
attenti on by Exxon appears relevant to the i ssue of the overriding

royalty, we find it creates further anbiguity in the contract. As

1 1n this case, both Exxon and CVMR agree that participation in
the drilling of a well was required in order to participate in the
acqui sitions.

Prelimnary notice of the acquisition of the farmins was given
by Exxon to CVMR by letter after Southern Mnerals No. 1 had been
proposed but before drilling was conmenced. Negoti ations regarding
the farmins had not been conpleted and the letter stated that
"[flull information regarding participation in these acquisitions
wll be provided by separate letter." The parties agree that
additional and conplete information regarding the farmins was
never provided by Exxon to CVR

The district court found that the notice was insufficient to
conply with the requirenents of Paragraph 13. Thus, CVR was never
given its opportunity to participate inthe farmins. Exxon points
out that CMR decided not to participate in the Southern M nerals
No. 1 exploratory well and as a result, CVMR lost its right to
participate in any other developnent well in the contract area.
The district court found that the notice issue was not controlling
on the question of whether CMRis entitled to an overriding royalty
on the interests acquired by Exxon by way of the farmins. e
agree with the district court in this respect.
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previously discussed, the Operating Agreenent is incorporated by
reference into the Exploration Agreenent as Exhibit |1.12

Exhibit A to Exhibit Il has five separate provisions. The
third provision pertains to the "percentages or fractional interest
of parties to this Agreenent."” In this provision, the parties
agree to the contractual interest percentages of Exxon (76% and
CVMR (249% . This provision also includes a statenent pertaining to
acquisitions: "An Acquisition by |l ess than all of the Parties shall
not affect the percentages of parties to this agreenent except as
to the Contract Unit[s]® in which all or any part of said
Acqui sition may be included." W consider this statenent in |ight
of Paragraph 8, the applicable overriding royalty provision of this
contract.

Paragraph 8 provides that the overriding royalty is
"calculated on said non-consenting party's (CMR s) contractua
interest." Contractual interest is defined in Exhibit |I as "the
contractual percentage interest attributable to each party as shown
on Exhibit A"

Exhibit A, however, seens to provide that the contractua
percentages are not "affected" when fewer than all ©parties

participate in an acqui sition "except as to the Contract Unit[s] in

2 Exhibit | to the Exploration Agreenent is a list of
definitions clarifying the neaning of terns used in the agreenent.

13 The Contract Unit is the area ultinmately established for the
well to be drill ed.
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whi ch [the] Acquisition nmay be included." This provision seens to
suggest that percentages of contractual interests change wth
respect to wells drilled in contract units where there are
acqui sitions made solely by one party. |If thisis the case, it is
unclear to this Court whether the overriding royalty that is
"cal cul ated on sai d non-consenting party's contractual interest” is
calculated on the original overall contractual interest, the
contractual interest in a particular contract wunit, or sone
conbi nati on thereof.

We find that the phrase "production allocated to the parties

calculated on said non-consenting party's contractual
interest” is anbiguous. The intent of the parties sinply can not
be determ ned fromthe | anguage, and thus, the district court was
obligated to pursue the intent of the parties, and, to determ ne
the intent, should have exam ned parol evidence. Century Twenty-
One v. Keyes, 652 So.2d 707, 716-717 (M ss. 1995).

For the foregoing reasons, we AFFIRM the district court's
rulings on CVR' s clains and VACATE the decision of the district
court that the Exploration Agreenent i s unanbi guous with respect to
whether CMRis entitled to an overriding royalty on Exxon's farmin
acqui sitions. Accordingly, we REMAND this <case for the
consi deration of parol evidence to determne the parties' intent

Wth respect to that issue.
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