REVI SED, MARCH 13, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60751

JOHNNI E GOODEN
Petiti oner,

ver sus

Dl RECTOR, OFFI CE OF WORKER' S COVPENSATI ON
PROGRAMS, U. S. DEPARTMENT OF LABOR, | TO
CORPORATI ON,

Respondent s.

Appeal from a Decision of the
Benefits Revi ew Board

March 12, 1998
Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner Gooden (Gooden) was a | ongshoreman enpl oyed by I TO
Corporation (1ITO as a forklift operator. On Novenber 13, 1990,
Gooden suffered a heart attack that necessitated a triple coronary
bypass surgery three days later. Unable to work after the surgery,
Gooden sought benefits under the Longshore and Harbor Wrkers
Conpensation Act, 33 U S.C. § 901, et seq. (LHWCA).

The claimwas referred to an Adm nistrative Law Judge (ALJ) in

Metairie, Louisiana, who dismssed the claimon the grounds that



there was no relationship between Gooden’s enploynent and his
underlying cardiac disease. This dismssal was subsequently
affirmed w thout review by the Benefits Review Board, pursuant to
Omi bus Consol i dated Resci ssions and Appropriations Act of 1996,
Pub.L. No. 104-134 § 101, 1996 U S.C.C A N (110 Stat.) 1321-218,
219.! GGooden, raising several points of error, now appeals.

Facts and Proceedi ngs Bel ow

It is undisputed that Gooden had preexisting heart disease
dating back to 1987. In that year, he underwent a balloon dil ation
of a coronary artery and a coronary angi ography, which reveal ed t he
coronary artery disease, but the di sease was not severe enough to
warrant surgery. He returned to work and did not suffer any
synptons for the next three years.

On Cct ober 31, 1990, Gooden was working for ITOas a forklift
operator and experienced chest pains while physically lifting bags
of rice that had fallen from the pallets, which he was noving
around with his forklift. Gooden continued to work and went to a
hospital after work. He was given nedication and rel eased fromthe
hospi tal . The doctor recomended that Gooden undergo an
angi ography, but the procedure was del ayed by Gooden, who said he
needed to work.

On Novenber 13, 1990, CGooden agai n experienced chest pains
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Under the Appropriations Act, appeals fromALJ deci sions under the
Longshore and Har bor Wor kers’ Conpensation Act, 33 U.S.C. § 901, et
seq. that had been pending before the Benefits Review Board (BRB)
for nore than one year before Septenber 12, 1996, such as Gooden’s,
were to be considered affirnmed by the BRB and final for purposes of
appeal as of that date.



while lifting heavy bags that had fallen fromtheir pallets. It is
uncl ear when the chest pains actually started. The hospital
records list the “onset of injury” as having occurred at two
o'clock in the norning while Gooden was at hone. The isoenzyne
anal ysi s, however, reveals a pattern of enzyne | evels that indicate
t hat Gooden suffered a nyocardial infarction “several hours” before
the initial blood specinen taken at 3:45 p.m on Novenber 13.

Gooden testified he felt the pains at work. He subsequently
took his nedication and the pains subsided for a while. In the
af t ernoon, when the pains returned, he reported themto his foreman
and his doctor. At his doctor’s recommendation, Gooden admtted
hi msel f to the hospital

At the hospital, he was diagnosed with an acute nyocardi a
i nfarction. An angi ography was perforned, and subsequently he
underwent a triple bypass surgery. He did not returnto his job as
a forklift operator and has not worked since.

Gooden sought conpensation for his injury under the LHWCA, but
the claim was denied by the ALJ for lack of causation. The ALJ
found that Gooden had net his initial burden of establishing a
prima facie case of causation under section 920(a), but he also
found that the enployer net its burden of rebutting the presunption
W th substantial evidence that showed the injury did not “arise”
out of the enploynent.

Specifically, the ALJ relied on the testinony of two
cardi ovascul ar physicians who testified that the synptons nay have

been caused or unmasked by Gooden’ s work, but that the work di d not



cause or aggravate the cardiovascul ar disease. He discounted
testinony to the contrary by a third doctor, who specialized in
i nternal nmedicine but was not a cardi ovascul ar speci alist.

Di scussi on

Due Process

Gooden contends that automatic affirmance under the
Appropriations Act violates his due process rights by retroactively
depriving himof a level of review by the BRB. In Shell Ofshore,
Inc. v. Director, Ofice of Wrkers’ Conpensation Prograns, 122
F.3d 312, 315 (5th Gr. 1997) we specifically rejected this
argunent and held that this provision of the Appropriations Act is
constitutional. In Iight of Shell, we hold that this provision
does not viol ate Gooden’s due process rights.

1. Presunption

Gooden contends that the ALJ m sapplied the section 920(a)
presunption, 33 U. S.C. § 920(a). Section 920(a) establishes that
once a claimant puts forth a prinma facie case, the claim is
presunmed to cone within the LHACA; this presunption can be rebutted
by “substantial evidence to the contrary.” 33 U S.C. 8§ 920(a).

A claimnt, such as Gooden, bears the initial burden of
establishing that (1) he suffered an injury and (2) the accident
occurred in the course of enploynent or conditions existed at work
that could have caused the harm See Kelaita v. Triple A Machine
Shop, 13 BRBS 326, 331 (1981). Once the claimnt has established
his prima facie case, a presunption is created which can be

rebutted by the enpl oyer through substantial evidence establishing



t he absence of a connection between the injury and the enpl oynent.
See Kier v. Bethlehem Steel Corp., 16 BRBS 128, 129 (1984); Parsons
Corp. of California v. Director, Ofice of Wrkers’ Conpensation
Prograns, 619 F.2d 38 (9th Cr. 1980). |If the enployer rebuts the
presunption, then the i ssue of causation nust be deci ded by | ooki ng
at all the evidence of record. See Stevens v. Taconma Boat bui | di ng
Co., 23 BRBS 191, 192 (1990).

In this case, the ALJ found that Gooden established his prim
facie case, and, thus, the burden shifted to ITO to bring forth
substantial evidence to rebut the presunption. I nstead of
followng a formal three-step analysis, the ALJ bl ended t he second
and third steps into one step. In so doing, the ALJ consi dered al
the evidence presented by both parties, rather than first
considering | TO s evidence al one and t hen consi deri ng both parties’
evi dence together only if ITO s evidence had rebutted the initial
presunpti on.

While the ALJ’s analysis of the issue nmay have strayed from
the formal three-step process, we conclude that this departure was
not error. To hold otherwi se would el evate form over substance.
If the judge found that the evidence defeated the claim then
surely he found it sufficient to rebut the initial section 920(a)
presunption. The initial presunption is either rebutted or it is
not rebutted; which party’s evidence produces the rebuttal is
essentially irrel evant.

[11. Proper Focus

Gooden contends that the ALJ erroneously focused on the



origins of his underlying heart condition, rather than on the
ultimte heart attack. W agree.

An LHWCA enpl oyer generally takes his enployee as he finds
him See Pacific Enployers’ Ins. Co. v. Pillsbury, 61 F.2d 101, 103
(9th CGr. 1932) (“The enployer accepts the enployee subject to
physi cal disabilities, which may nake the latter nore susceptible
to injury than woul d be a stronger or nore robust person. . . .”).
Thus, the focus should be on the ultimate injury, not Gooden’s
preexisting condition. Inthis case, the injury for which recovery
is sought is the heart attack, not the underlying heart disease.

It is well settled that a heart attack suffered in the course
and scope of enpl oynent i s conpensabl e even t hough t he enpl oyee may
have suffered froma rel ated preexisting heart condition. |In Todd
Shi pyards Corp. v. Donovan, 300 F.2d 741 (5th Cr. 1962) and
Sout hern Stevedoring Co. v. Henderson, 175 F.2d 863 (5th Cr.
1949), for exanple, the court awarded LHWCA benefits to workers who
had suffered heart attacks while at work, despite their pre-
exi sting heart conditions. The Henderson court stated:

“The Act gives conpensation for accidental injury or

death arising out of and in the course of enploynent; it

does not say caused by the enploynent. There is no

standard or normal man who alone is entitled to worknen's

conpensation. Watever the state of health of the

enpl oyee may be, if the conditions of his enploynent

constitute the precipitating cause of his death, such

death is conpensable as having resulted from an

accidental injury arising out of and in the course of his

enpl oynent . If the workman overstrains his powers,

slight though they be, or if sonething goes wong within

t he human frame, such as the straining of a nuscle or the

rupture of a blood vessel, an accident arises out of the

enpl oynent when the required exertion producing the

injury is too great for the man undertaki ng the work; and

the source of the force producing the injury need not be
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external .” Henderson, 175 F.2d at 866, quoted wth
approval in Donovan, 300 F.2d at 745.
Concl usi on

Since the ALJ erroneously focused his anal ysis and fi ndi ngs on
the underlying disease, his decision is vacated and the cause is
remanded for further proceedings, wth instructions that the
findi ngs nust address the heart attack itself, consistent with our
Hender son and Donovan opi nions. \Whether a dism ssal of Gooden’s
cl ai munder an appropriate analysis is supportable is a matter we
leave in the first instance to the ALJ on remand, subject to review
by the BRB and this Court.

VACATED and REMANDED



