United States Court of Appeals,
Fifth Grcuit.
No. 96-60731.

AVERI CAN STATES | NSURANCE COWVPANY, Pl aintiff-Counter-Def endant -
Appel | ee,

V.
NATCHEZ STEAM LAUNDRY, a Division of Vicksburg Laundry,
and
Janes Si nmmons, Def endant s- Count er - ai mant s- Appel | ant s.
Jan. 6, 1998.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore REYNALDO G GARZA, SM TH and WENER, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The district court granted sunmary judgnent for Anerican
States I nsurance Conpany ("Anmerican States"), holding that it had
no duty to defend its insureds, Natchez Steam Laundry ("Natchez")
and the laundry's owner, Janes Simons, from an Equal Enpl oynent
Qpportunity Comm ssion ("EEOC') | awsuit all egingintentional sexual
har assnent . The court also granted Anerican States sunmary
j udgnent on the insureds' counterclaim dismssingtheir contention
that the i nsurance agent had orally nodified the contract and that
Anerican States had acted in bad faith. Finding no error, we
affirm

| .
In February 1995, the EEOCC sued Natchez and its chief

executive officer and owner, Janes Simmons, charging various



enpl oynent -rel ated of fenses, including hostile work environnent,
quid pro quo sexual harassnent, retaliation, and constructive
di schar ge. The agency further alleged that "[t]he unlawful
enpl oynent practices conplained of were and are intentional."

Nat chez and Simmons turned to Anerican States, denmanding
def ense of, and coverage for, the EECC clains. Two policies were
in effect at the tine of the alleged harassnent: a conprehensive
general liability policy and an unbrella policy. After receiving
advice fromits |awers, Anerican States denied coverage.

Anmerican States then sought a declaratory judgnent that it had
no duty to defend either insured, claimng that the charged
of fenses fell squarely within the intentional -acts exclusionto the
policies.? Nat chez and Simons disputed this conclusion and
clainmed that any touching, if it even occurred, was purely
accidental the inevitable result of the close working quarters in
the laundry.

Nat chez and Simmons al so counterclained, arguing that the
Aneri can States agent who sol d Si mons t he policies had represented
that lawsuits for sexual harassnent were cover ed. Nat chez and
Sitmons further contended that American States's failure to
i nvestigate the facts underlying the EEOCC charges constituted bad
faith. The district court granted summary judgnent for Anmerican

St at es.

lAmerican States also invokes the enployer liability
excl usi on, but we do not reach that issue.
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W review grants of sunmmary judgnent de novo. Kni ght v.
United States Fidelity & Guar. Ins. Co., 65 F.3d 34, 36 (5th
Cir.1995). "The interpretation of an insurance contract, including
the question of whether the contract is anbiguous, is a |egal
determ nation neriting de novo review." National Union Fire Ins.
Co. v. Kasler Corp., 906 F.2d 196, 198 (5th G r.1990). Under
M ssi ssi ppi | aw—whi ch both sides agree governs interpretation of
the policies—anbiguities regarding defense obligations are
construed strictly against the insurer. Milberry Square Prods.,
Inc. v. State Farm Fire & Cas. Co., 101 F.3d 414, 420 (5th
Cir.1996).

L1l
Bot h policies contain anintentional -acts exclusion, providing
t hat coverage does not extend to bodily injury or property damage
"expected or intended from the standpoint of the insured.”
Anmerican States argues that the injuries alleged in the EECC
conplaint cone within this exclusion.
A

The general rule in Mssissippi is that an insurer's duty to
defend hinges on the allegations in the underlying conplaint.
State Farm Mut. Auto. Ins. Co. v. Taylor, 233 So.2d 805, 808
(Mss.1970). Under M ssissippi law, "an insurer's duty to defend
an action against its insured is neasured by the allegations in the
plaintiff's pleadings regardless of the ultimte outcone of the
action." EECC v. Southern Pub. Co., 894 F.2d 785, 789 (5th
Gir.1990).



The EEOC conplaint states that "[t]he unlawful enploynent
practices conplained of were and are intentional." The policies
excl ude coverage for damages resulting fromintentional acts by the
i nsur ed. W agree wth Anerican States that Sinmmons's all eged
conduct falls squarely within the policy exclusions.

There is, however, a narrow exception to the general rule:
M ssi ssippi courts inpose a duty to defend upon an i nsurer who has
know edge, or could obtain know edge through a reasonable
i nvestigation, of the existence of facts that trigger coverage. In
State Farm 233 So. 2d at 808, the court observed that "a di vergence
may exist between the facts as alleged in the petition and the
actual facts as they are known to or reasonably ascertai nabl e by
the insurer, in which latter case the insurer has a duty to
defend...." Simlarly, in Meng v. Bitumnous Cas. Corp., 626
F. Supp. 1237, 1241 (S.D. M ss.1986), the court noted that "where t he
conplaint alleges facts which fall within a policy exclusion, the
insurer is not obligated to defend unless it later learns or is
apprised of facts which indicate coverage."”

Nat chez and Si mmons argue that since they pronptly notified
Anerican States that any touching was unintentional, Anmerican
States knew of "facts" that triggered its duty to defend. Thi s
argunent fails for a sinple reason: Natchez and Si mmons have not
supplied "facts" that indicate coverage. Simmobns's contention that
hi s bawdy behavior was accidental is not a "fact," but only an
assertion.

Were we to accept Simmons's |egal argunent, an insured could



trigger the duty to defend nerely by denying the allegations in the
conpl ai nt. Allowng Simmons to defeat the intentional acts
exclusion in this way would increase the investigatory burden on
insurers and evi scerate M ssissippi's general rule—+that an insurer
can determne whether it has a duty to defend by conparing the
conplaint to the policy.
B
Al t hough M ssissippi courts have skirted the issue, sone
courts inthis circuit have deened sexual harassnent an intentional
act as a matter of |aw See, e.g., AOd Republic Ins. Co. wv.
Conprehensive Health Care Assocs., 786 F.Supp. 629, 632-33
(N.D. Tex. 1992), aff'd, 2 F.3d 105 (5th G r.1993). O her courts
reach the sane destination by a different route, holding that
sexual harassnent is not an "occurrence" and therefore is excl uded
fromcoverage. See, e.g., Cornhill Ins. PLCv. Valsams, Inc., 106
F.3d 80, 88 (5th Cir.1997). Because we rely on the plain | anguage
of the EECC conplaint, which alleges intentional conduct, we need
not reach this larger issue.
C.
Even if Simmons's actions are found to be intentional,
Nat chez contends that it should not be held liable for its owner's
conduct. Because the insurance policies treat Natchez and Si mmons
as separate insureds, Natchez argues that a finding that Simmons
acted intentionally does not necessarily nean that Natchez did so.
Nat chez directs us to Western Heritage Ins. Co. v. Magic Years
Learning CGrs. & Child Care, Inc., 45 F.3d 85 (5th Cr.1995), a



case with simlar facts that arose under Texas law.? There, a
former enpl oyee sued the Wl sons (the owners of a day care center)
and the business itself, claimng that she had been sexually
harassed by M. Wlson. M. and Ms. WIson and the busi ness were
listed as separate i nsureds on the sane policy. The insurer denied
coverage to all parties on the ground that sexual harassnent is an
intentional act and thus falls outside the definition of
"occurrence." The court agreed with the insurer that the policy
did not cover M. WIson—-because his conduct was intentional —but
held that Ms. WIson and the business were covered. The court
concluded: "[T]he alleged acts or om ssions are wthin the general
definition of occurrence, because there is no contention that Ms.
WIlson or [the business] expected or intended to injure" the
plaintiff. 1d. at 89.

The instant case differs from Wstern Heritage in one
i nportant respect: Here, the underlying conplaint charged that the
busi ness acted intentionally. The Western Heritage plaintiff sued

t he busi ness under a theory of respondeat superior, alleging gross

negl i gence in entrusting M. W son wth supervi sory
responsibility, in not providing a workplace free of sexual
harassnent, and in not providing an avenue for redress. |d. at 87.

Here, the EEOCC sued the business for simlar conduct—failure to

2As noted in New York Life Ins. Co. v. Travelers Ins. Co., 92
F.3d 336, 340 n. 4 (5th Gr.1996), parts of Western Heritage are
i nconsistent with our holding in Colunbia Mut. Ins. Co. v. Fiesta
Mart, Inc., 987 F.2d 1124 (5th G r.1993). W do not attenpt to
reconcile this apparent conflict; we discuss Western Heritage
merely toillustrate that Natchez cannot prevail even under Western
Heritage's nore favorabl e standard.
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i nvestigate the conpl ai nts agai nst Si nmons, to take acti on agai nst
Simons, and to provide an avenue for redress—but charged that
t hese om ssions were intentional.

Under M ssissippi law, the EEOC s allegation of intent is
sufficient to defeat coverage for Natchez. As we noted in Jones v.
Sout hern Marine & Avi ation Underwiters, Inc., 739 F. Supp. 315, 324
(S.D.Mss.1988), aff'd, 888 F.2d 358 (5th Cir.1989), "[I]f a
plaintiff's allegations against an insured are unequivocal wth
regard to claimng injury or damages caused by acts which, if
proved, would place his claimw thin an exclusion from coverage,
there is no duty to defend." Here, the allegations that Natchez
acted intentionally are unequivocal. Accordingly, Amrerican States
had no duty to defend.

| V.

In their counterclaim Natchez and Sinmmobns argue that
Anmerican States is bound by the oral representations of its agent,
Susan Loflin, who sold the policies to Simmons. Al t hough t hey
concede that ordinarily the witten | anguage of an i nsurance policy
i s binding, Natchez and Si nmons suggest that Loflin told themthat
the policies covered "all liabilities,"” includingclains for sexual
har assnent .

Under M ssissippi law, the construction of an insurance
contract is limted to examning the policy. Enployers Miut. Cas.
Co. v. Nosser, 250 Mss. 542, 164 So.2d 426, 430 (1964). "The
policy itself is the sole manifestation of the parties' intent, and

no extrinsic evidence is permtted absent a finding by a court that



t he | anguage i s anbi guous and cannot be understood from a reading
of the policy as a whole." Geat N Nekoosa Corp. v. Aetna Cas. &
Sur. Co., 921 F.Supp. 401, 406 (N.D.M ss. 1996).

Nonet hel ess, an agent's oral representations, when relied
upon, sonetinmes can nodify an insurance contract. Scott .
Transport Indem Co., 513 So.2d 889, 894 (M ss.1987) ("Certain
ver bal representations nmade by persons in authority nmay becone ..
parts of the contract."). But this special rule does not apply
when the contractual |anguage is plain. In Godfrey, Bassett v.
Hunti ngton Lunber & Supply Co., 584 So.2d 1254, 1257 (M ss. 1991),
the court remarked that "a person is under an obligation to read a
contract before signingit, and will not as a general rul e be heard
to conplain of an oral m srepresentation the error of which would
have been di sclosed by reading the contract."”

As the district court noted, both policies patently excl ude
clains for injuries stemmng fromintentional acts by the insured.
There i s no suggestion that the contractual |anguage i s anbi guous.
Finally, it is difficult to understand how Si nmons reconciled his

belief that he was covered for all liabilities" wth the
mul ti-page lists of exclusions.
V.
Nat chez and Si mmons accuse Anerican States of bad faith and
seek punitive damages. They charge Anerican States wwth failing to
investigate the allegations underlying the EEOC conplaint before

denyi ng cover age.

The M ssissippi Suprene Court recently addressed an insurer's



duty to investigate. In Murphree v. Federal Ins. Co. & Inst. for
Tech. Dev., No. 94- CA-00669- SCT, 1997 M ss. LEXIS 145, --- So.2d --
-- (Mss. Apr. 10, 1997), the court held that

although it is well settled under M ssissippi law that an
i nsurance conpany has a duty to investigate pronptly and

adequately an insured's claim ... a plaintiff's burden in
proving a claim for bad faith refusal goes beyond nerely
denonstrating that the i nvestigation was negligent.... [T]his

| evel of negligence in conducting the investigation nust be
such that a proper investigation by the insurer "would easily
adduce evidence showing its defenses to be without nerit."
ld. at *21, --- So0.2d at ---- (citing Merchants Nat'|l Bank v.
Sout heastern Fire Ins. Co., 751 F.2d 771, 777 (5th G r.1985)).
Nat chez and Si mmons have supplied no persuasive evidence that
Anmerican States acted maliciously or comm tted anyt hi ng appr oachi ng
an intentional tort. Nor would an investigation have "easily"
uncovered evidence showing its defenses to be "without nerit."
Anerican States obtained the opinion of counsel, then properly
denied the claim after reviewng the EECC s allegations and the
i nsurance policies. Its investigation hardly reaches the
hei ghtened |evel of negligence required for bad faith under

M ssi ssippi | aw.

AFF| RMED.



