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BENAVI DES, Circuit Judge:

Billy Allred, who injured his left shoul der and neck during
the course and scope of his enploynent as a |ongshore worker,
sought and received workers' conpensation benefits under the
Longshore and Harbor Wbrkers' Conpensation Act ("LHWCA" or "the
Act"), 33 U.S.C. 88 901-50. Based in part on findings that Allred
suffered frompre-existing permanent partial disabilities and that
hi s enpl oynment injury "was not totally disabling in and of itself,"
an adm nistrative | aw judge ("ALJ") awarded special fund relief to
Allred s enployer, Ceres @lf, Inc. and Ceres Marine Term nal
(collectively "Ceres"). The Benefits ReviewBoard ("BRB") reversed
the ALJ's grant of special fund relief to Ceres and concl uded t hat
the nmedi cal opinions relied upon by the ALJ did not establish that
the enpl oynent injury alone would not have caused the claimnt's
permanent total disability. Because there was substantial evi dence
inthe record to support the ALJ's finding that Allred' s permnent
total disability was not due solely to his enploynment injury, we
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vacate the judgnent of the BRB. Nonet hel ess, we remand the case to
the ALJ to determ ne whether Allred s pre-existing degenerative
cervical spine disease was manifest to Ceres prior to the
enpl oynent injury.
| . Standard of Review

The BRB does not have the statutory authority "to engage in
a de novo review of the evidence or to substitute its views for
those of the ALJ." Mjangos v. Avondal e Shipyards, Inc., 948 F. 2d
941, 944 (5th Cr.1991). Instead, the LHWA requires the BRB to
accept the findings of the ALJ "unless they are not supported by
substantial evidence in the record considered as a whol e or unl ess
they are irrational."” 1I1d. (citing 33 US.C 8§ 921(b)(3)). Thus,
when we review decisions of the BRB, our "only function is to
correct errors of law and to determine if the BRB adhered to its
proper scope of review—+.e., has the Board deferred to the ALJ's
fact-finding or has it undertaken de novo review and substituted
its views for the ALJ's." Avondal e Shi pyards, Inc. v. Vinson, 623
F.2d 1117, 1119 n. 1 (5th G r.1980). In conducting our review we
must i ndependently exam ne the record to determ ne whether the

ALJ's findings are supported by substantial evidence.! 1d.

We have previously recognized the distinction between the
schene of judicial review adopted by the LHWA and the schene

applicable in |abor cases. | d. Because the |abor board may
reassess the factual findings of an ALJ, we review that board's
findings for substantial evidence. Id. (citing Presley v. Tinsley

Mai nt enance Serv., 529 F.2d 433, 436 (5th Cr.1976); 29 U S.C 8§
160(e)). We concluded fromthis distinction that the LHWCA "has
the effect of shifting deference away fromthe BRB and to the ALJ."
ld. We also explained that "[t]he only difference is what
institution, the ALJ or the Board which reviews its decision, is
entitled to the ultinmate deference when there is a conflict. In
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1. Statutory Background

The LHWCA is a federal workers' conpensation statute that
fixes disability benefits for maritinme workers injured on the job.
Under the traditional "aggravation rule" of workers' conpensation
law, an enployer is liable for a worker's entire disability even
though the disability was the result of both a current enpl oynent
injury and a pre-existing inpairnment. See Strachan Shi ppi ng Co. V.
Nash, 782 F.2d 513, 517 (5th G r.1986) (en banc). Congress enacted
section 8(f) of the LHWA, 33 U S C. 8§ 908(f), to dimnish an
enpl oyer's incentive to discrimnate against partially disabled
wor kers out of fear of increased liability under the aggravation
rule. Director, OMCP v. Bethlehem Steel Corp., 868 F.2d 759, 761
(5th Gir.19809).

Section 8(f) places a tenporal limtation on an enployer's
liability for a work-rel ated permanent disability if the enpl oyee
had an "existing permanent partial disability" that contributed to
the current enploynent injury. See 33 U S.C. 8 908(f); Eymard &
Sons Shipyard v. Smth, 862 F.2d 1220, 1223 (5th Cr.1989).
Paynents after the enployer's liability expires are then paid from
the "second i njury fund" established by section 44 of the LHWCA, 33
U S C 8§ 944, and financed by nenbers of the industries covered by
the Act. Eymard & Sons Shipyard, 862 F.2d at 1223. To obtain
special fund relief wunder section 8(f) when an enployee is
permanently totally disabled, an enployer nust show that (1) the

enpl oyee had a pre-existing permanent partial disability, (2) the

LHWCA cases, the ALJ wins, in |abor cases, the Board wins." 1d.
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pre-existing permanent partial disability was nmanifest to the
enpl oyer prior to the current enploynent injury, and (3) the
current disability was not due solely to the enploynent injury.
Two "R'" Drilling Co., Inc. v. Director, OACP, 894 F.2d 748, 750
(5th Gir.1990).

This appeal raises issues related to the second and third
requi renents for special fund relief.

[11. The "Contribution" Requirenent
To be eligible for section 8(f) relief, an enployer nust

establish that the claimant's current disability was not due solely
to the enploynent injury. See 33 U S.C. § 908(f); Two "R
Drilling Co., 894 F.2d at 750. The purpose of this requirenent is
to ensure that the enpl oyer conpensates the enpl oyee for the entire
enpl oynent injury. See Bet hl ehem Steel Corp., 868 F.2d at 762
Thus, if the enploynent injury was sufficient, by itself, to cause
the claimant's total permanent disability, the enployer should be
liable for the entire conpensation award and section 8(f) relief
shoul d be deni ed. The aggravation rule that section 8(f) was
intended to counteract never cones into play wunder these
ci rcunst ances because the enployer would be |liable to the sane
extent if an abl e-bodi ed enpl oyee suffered the sanme injury. See
Director, ONCP v. General Dynamcs Corp., 982 F.2d 790, 798 (2d
Cir.1992) ("The section 8(f) relief provision was not intended to
create a wwndfall for any enployer that hires a di sabl ed worker by
limtingitsliability even when the later injury itself woul d have

permanently and totally disabled the enpl oyee").



The ALJ began his anal ysis of the contribution requirenent in
the instant case by correctly noting that the "[e] npl oyer has the
burden of establishing that the enploynent-related injury would not
have rendered t he enpl oyee permanently totally di sabl ed absent the
pre-existing disability." (citing Two "R'" Drilling Co., 894 F. 2d at
748). The ALJ proceeded to canvas the nedical testinony of three
physi ci ans. From that testinony, the ALJ found that "the
[e] npl oyer ha[d] established that the current injury was not
totally disabling in and of itself."” Thus, the ALJ concl uded t hat
Ceres was entitled to section 8(f) relief based on Allred's
"pre-existing back, arm elbow, and shoul der disabilities."

The nedi cal evidence relied upon by the ALJ established that
Allred' s pre-existing disabilities conbined with his enploynent
injury to produce a greater disability than woul d have occurred in
the absence of the pre-existing disabilities. Dr. Andrew P. Kant
testified that Allred' s current disability was the result of a
conbination of both a pre-existing back condition and the
enpl oynent injury. In addition, Dr. Gerald R Litel stated that
"nmost" of Allred's current disability was due to his pre-existing
back injury, rather than to his current neck injury. Nonethel ess,
Dr. Litel opined that it was probable that any current disability
attributable to Allred's neck was the result of a pre-existing
degenerative cervical spine disease "superinposed on and conbi ned
wth" the enploynent injury. Finally, Dr. Litel wunequivocally
stated that Allred' s pre-existing cervical spine disease conbined

wth the enploynent injury to result in disability that was



"materially and substantially greater” than would have occurred
fromthe enploynent injury al one.

The Director argues that such evidence is insufficient to
satisfy the contribution requirenent because it does not establish
that the claimant's current disability was not due solely to the
enpl oynent injury. It is true, of course, that evidence that a
claimant's current disability was greater because of a pre-existing
disability or that the current disability was the result of a
conbi nation of a pre-existing disability and an enpl oynent injury
does not necessarily prove that the current disability was not due
solely to the enploynent injury. This would be the case where the
enpl oynent injury alone renders a clainmant totally disabled (i.e.,
unenpl oyabl e), but a pre-existing disability nonethel ess conbi nes
wth the enploynent injury to nmake the clainmant's physical
condition even worse (e.g., nore painful).

On the other hand, this uncontroversial proposition should
not obscure the fact that such evidence can satisfy the
contribution requirenent under sone circunstances. This would be
the case where a pre-existing partial disability conmbines with an
enpl oynent injury to increase what would otherwi se have been a
partial disability into a total disability. In other words, the
existence of nultiple injuries that conbine to increase a
claimant's disability will satisfy the contribution requirenent
when the pre-existing injuries are necessary to push the clai mant
"over the hunp" frompartial to total disability.

W believe that it is the role of the ALJ to determ ne from



the record whether borderline evidence of the type that existed in
this case falls into the fornmer or latter category. Although it
woul d be helpful if attorneys asked questions designed to elicit
the "magi c words" that authorize special fund relief, we decline to
adopt arule that would require arote recitation of the applicable
| egal standard. In the absence of such magic words, the fact
finder's inquiry must of necessity be resol ved by inferences based
on such factors as the perceived severity of the pre-existing
disabilities and the current enploynent injury, as well as the
strength of the relationship between them?2 This court does not
have the expertise necessary to properly evaluate the conpl ex and
frequently conflicting testinony of neurol ogical sur geons,
ort hopedi sts, and ot her nedi cal experts on this score. |Instead, we
must | eave this particular fact finding decision precisely where
Congress placed it—wth the ALJ. See Mjangos, 948 F.2d at 945
(expl ai ning that when the facts in a case could support a finding
in favor of either party, the choice between reasonabl e i nferences

is left to the ALJ).

2The evidence in this regard supported the inferences drawn by
the ALJ in the instant case. Allred suffered from nunerous
pre-existing disabilities, including hypertension and di abetes, as
well as severe arm el bow, neck and shoul der, and back injuries.
Hi s back condition resulted in two operations, nunmerous visits to
a hospital energency room and significant periods of absence from
work. Allred s current enploynent injury appears relatively m nor
when viewed in light of his nedical record as a whole. This is
especially true given evidence in the record that suggests that
Allred' s current neck injury was caused, at least in part, by the
degenerative condition created by his prior injuries. W find it
significant that Dr. Litel reviewed Allred' s nedical records from
before the enploynent injury and predicted that "[s]ignificant
disability is likely to develop in cases of this kind."
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The cases relied upon by the Director are not to the contrary.
In several of the decisions, section 8(f) relief was denied by the
ALJ in the first instance. See Two "R" Drilling Co., 894 F.2d at
749;° Director, ONCP v. Jaffe New York Decorating, 25 F.3d 1080,
1083 (D.C.Gr.1994); FMC Corp. v. Director, OACP, 886 F.2d 1185,
1186 (9th Cir.1989). In the others, the ALJ applied the wong
| egal standard in granting relief. See General Dynam cs Corp., 982
F.2d at 797-98; Director, OANCP v. Luccitelli, 964 F.2d 1303, 1306
(2d G r.1992). These cases are clearly distinguishable fromthe
present situation in which the ALJ granted an enpl oyer special fund
relief based on an application of the correct |egal standard.

The evidence in the instant case was sufficient for the ALJ to

5ln Two "R" Drilling, id. at 749-50, we affirned the BRB's
affirmance of an ALJ's denial of section 8(f) relief to an
enpl oyer. W concluded as a matter of law that the enployer "did
not neet its burden of showing that the current disability [was]
not due solely to the enploynent injury since [it] put no nedical
evi dence before the ALJ which suggest[ed] that [the claimnt's]
pre-existing disability in any way contributed to his current
disability.” 1d. at 750. |In reaching this conclusion, we declined
to adopt a "common-sense" presunption that would have dispensed
wth the claimant's obligation to present such evidence when the
claimant had a history of back problens prior to suffering a
totally disabling back injury. ld. We explained that such a
presunption was inappropriate because it would read the
contribution requirenent out of the Act by nerging the contribution
requirenent with a claimant's obligation to establish a
pre-existing permanent partial disability. Id.

Two "R' Drilling sinply does not apply to this case
because Ceres has presented evidence that suggested that
Allred' s pre-existing disabilities in some way contributed to
his current disability. Mor eover, although we refused to
presume contribution based on a history of prior injury in the
absence of such evidence, we never held that an ALJ was
precl uded fromtaking that history into account in drawi ng an
inference fromthe evidence that the current disability was
not due solely to the enploynent injury.
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have inferred that Allred' s pre-existing permanent partia
disabilities conbined with his enploynent injury to increase what
woul d ot herwi se have been a partial disability into a total
disability. This evidence was sufficient, in turn, for the ALJ to
have found that the claimant's current disability was not due
solely to the enploynent injury. Therefore, we conclude that the
BRB exceeded its statutory power of reviewby substituting its view
of the facts for those of the ALJ. Accordingly, we vacate the
decision of the BRB and reinstate this aspect of the ALJ's order.
| V. The "Manifest" Requirenent
To satisfy the requirenents of section 8(f), this court has
required an enployer to prove that the claimant's pre-existing
permanent partial disability was "manifest" to the enpl oyer prior
tothe current injury.* See Two "R' Drilling Co., 894 F.2d at 750
Eymard & Sons Shipyard, 862 F.2d at 1223. We expl ai ned that
"[t]his requirenent serves an obvious function: a |atent defect
cannot logically be said to be an "existing pernmanent parti al
disability' and cannot be capabl e of causi ng di scri m nati on agai nst
the worker." Eymard & Sons Shipyard, 862 F.2d at 1223.
We have previously recogni zed that a diagnosed, pre-existing
disability of which the enpl oyer has actual know edge is manifest.

ld. In addition, nbst courts have recogni zed that an enployer's

‘Al t hough section 8(f) does not explicitly require an
enpl oyer's mani fest knowl edge of a pre-existing disability, courts
have added this requirenment to further the policy behind special
fund relief. See Director, OANCP v. Newport News Shi pbuil di ng and
Dry Dock Co., 8 F.3d 175, 182 n. 5 (4th Cr.1993), aff'd 514 U. S
122, 115 S. . 1278, 131 L.Ed.2d 160 (1995).
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constructive knowledge of a pre-existing permanent partial
disability is sufficient to satisfy the mani fest requirenent. See,
e.g., Bunge Corp. v. Drector, OANCP, 951 F.2d 1109, 1111 (9th
Cr.1991) ("If the condition is readily discoverable from the
enpl oyee's nedical record in the possession of the enployer,
know edge of the conditionis inputed to the enployer”); Director,
ONCP v. Berkstresser, 921 F.2d 306, 310 (D.C. G r.1990) ("Wen the
evi dence shows that such a "disability' was objectively apparent,
the "mani fest' requirenment has been net"). Although this court has
not expressly adopted an objective standard for determ ni ng whet her
an enployer has satisfied the manifest requirenent, we have
"assuned that there may be i nstances where al though a di agnosis as
such i s not expressly stated in the nedical records[,] neverthel ess
sufficient unanbi guous, objective, and obvious indication of a
disability is reflected by the factual information contained inthe
available records so that the disability should be considered
mani f est even though actually unknown to the enployer." Eymard &
Sons Shipyard, 862 F.2d at 1224. The Director does not dispute
that an objective inquiry is appropriate to determ ne whether the
mani f est requi renent has been net.

It is wundisputed that although the ALJ relied on a
pre-existing degenerative cervical spine disease as one basis for
finding contribution, his discussion of the manifest requirenent

| acks any nention of the condition.® Both parties urge this court

The ALJ explicitly found that Allred' s hypertension and
injuries to his arm el bow, and back were manifest to Ceres prior
to the enpl oynent injury.

10



to independently review the record and correct this error wthout
a remand. The Director argues that the record is devoid of any
medi cal evidence to support a finding that Allred' s degenerative
cervical spine disease was objectively determ nable to Ceres prior
to the current enploynent injury. |In contrast, Ceres argues that
the ALJ made an inplicit finding that Allred s degenerative
cervical spine disease was nanifest prior to the enploynent injury
and that such a finding is supported by substantial evidence in the
record. W believe, however, that the sane considerations that |ed
us to defer to the ALJ's finding with respect to the contri bution
requi rement woul d render inappropriate any decision by this court
in the first instance with respect to the manifest requirenent.
Accordingly, we remand the case to the ALJ for a finding on whet her
Al lred' s degenerative cervical spine di sease was mani fest to Ceres
prior to the enploynent injury. See Darby v. Ingalls Shipbuilding,
Inc., 99 F.3d 685, 689 (5th G r.1996) (vacating and remandi ng an
ALJ's award for findings consistent with the requirenents of the
LHWCA) .
V. Concl usi on

We hold that there was substantial evidence in the record to
support and allow the ALJ's finding that Allred s permanent total
disability was not due solely to his enploynment injury. The ALJ
failed, however, to determne whether Allred s pre-existing
degenerative cervical spine disease was nmanifest to Ceres prior to
the enploynent injury. Therefore, we VACATE the order of the BRB
and REMAND the case to the ALJ for the requisite finding.
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