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Before KING DUHE, and WENER, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:
BACKGROUND

These consol i dat ed appeal s present two i ssues: 1)whether the
Omi bus Consol i dated Rescissions and Appropriations Act of 1996
vi ol ates due process by automatically affirmng clains ol der than
one year as of Septenber 12, 1996 and 2) what conpensation, if any,
two of fshore workers are entitled to under the Longshore and Har bor
Wor kers’ Conpensation Act. W find the Appropriations Act
constitutional. W also affirmthe conpensation awarded to Glliam
and vacate and renmand the issue of conpensation due to Cafiero.
| . No. 96-60634

Fernon Glliam (“Gllianf), a |ease operator for Shell
O fshore, Inc. (“Shell”) injured his back on a platformin the Qulf
of Mexi co. Glliam reported his injury to his foreman, but he

continued to work for the remainder of his seven-day shift.

Glliamreturned to shore for a seven day leave. During this tine,
he sought no nedi cal assistance although he still experienced back
pain. Wwen Glliamreturned to work, he conpl eted anot her seven-

day shift despite having trouble performng his normal duties.
During his next week off, Glliam still felt pain in his |ower
back, which intensified after he assenbled a swng set for his
gr anddaught er . Glliam however, returned to work for another
seven-day shift, but again, he had trouble perform ng his nornal
duties. Wien Glliamfinished this shift, he went to the hospital.

In the course of his treatnment, GIlliam consulted nine



doctors. Al agreed that Glliam had suffered a back injury, but
they disagreed as to whether the primary cause of the injury was
the work-related accident or his assenbly of the swing set.
Eventually, Glliam filed for benefits under the Longshore and
Har bor Workers’ Conpensation Act (“LHWCA’), and he received a
hearing before an Adm nistrative Law Judge (“ALJ”). Based on the
medi cal evidence, the ALJ concl uded that the injury was conpensabl e
and awarded Gl liam benefits. Shel|l appealed to the Benefits
Revi ew Board (“BRB’).
1. No. 96-60694

Lee Cafiero, a neter technician for Shell Pipe Line Corp
(“Shell”), injured his back by slipping on steps of a heliport.
The parties stipulated that Cafiero’s injury was work rel ated, and
Shell wvoluntarily paid benefits to Cafiero under two separate
enpl oyee benefit plans, the Shell D sability Benefit Plan (" SDB
Plan”) and the Shell Disability Pension Plan (“SDP Pl an”).

Apparently unsatisfied with his benefits package, Cafiero
clai mred LHWCA benefits and received a hearing before an ALJ, who
ordered Shell to pay Cafiero conpensation benefits. Shell filed an
appeal with the BRB
I11. The Appropriations Act

On Septenber 12, 1996, the BRB affirned the ALJ' s decisions in
the two cases pursuant to the Omi bus Consol i dat ed Resci ssions and
Appropriations Act of 1996, Pub. L. No. 104-134, § 101(e), 110
Stat. 1321 (1996)(the “Appropriations Act”). The Appropriations

Act required, in part, that all clains pending before the BRB for



over one year, as of Septenber 12, 1996, be automatically affirned.

Shel|l appealed both cases contending that: 1) the
Appropriations Act violated Shell’s Fifth Arendnent due process
rights; 2) Glliams injury was the result of an independent,
superveni ng cause which ended Shell’s liability; 3) Cafiero waived
his right to extra conpensation by not filing a brief on the issue
wth this Court; 4) if Cafiero did not waive, then Shell deserved
credit for the nonies it had already paid to him and 5) Cafiero’s
post injury wage earning capacity should have been based on the

average of his reasonabl e sal ary range.

DI SCUSSI ON

| . DUE PROCESS

In these <consolidated appeals, Shell asserts that the
provi sions of the Appropriations Act automatically affirmng the
ALJs’ decisions violate its Fifth Arendnent right to due process.
Thus, Shell asks this Court to declare the Appropriations Act
unconstitutional. W disagree.

The essential elenent of due process is the right to notice

and an opportunity to be heard “at a neaningful tine and in a

meani ngful manner.” Mathews v. Eldridge, 424 U. S. 319, 333 (1976)

(internal quotation marks omtted). Not only does the LHWCA as
anended by the Appropriations Act afford Shell a full pre-
deprivation, trial-type hearing before the ALJ, it also grants
Shel | a post-deprivation hearing in the Grcuit Courts of Appeals.

Accordi ngly, we conclude that Shell was not deprived of property



W t hout due process of law, and we affirmthe constitutionality of

the Appropriations Act. See Bunol v. George Engine Co., 996 F.2d

67, 69 (5th Cr. 1993) (noting that where a party has had “an
opportunity to be heard ‘at a neaningful tinme and in a neani ngful
manner’ before there was any governnent interference with its
property rights[, its] rights to due process have been adequately

protected’).

1. G LLIAM S COVPENSATI ON UNDER LHWCA

A. Standard of Review

This Court nust affirm the ALJ" decision if it is in
accordance with the law, is rational, and is supported by

substanti al evi dence. See M jangos v. Avondal e Shi pyards, |Inc.

948 F.2d 941, 944 (5th CGr. 1991). Substantial evidence is

evi dence that a reasonable mnd mght accept as adequate to

support a conclusion.” Pierce v. Underwod, 487 U. S. 552, 564-65

(1988) (internal quotation marks omtted).

B. Glliams Award

The LHWCA nmakes conpensati on payabl e when an enpl oyee suffers
accidental injury or death arising out of and in the course of
enpl oynent. See 33 U.S.C. 8§ 903 (1984). |If an enpl oyee shows t hat
he was injured in a work-rel ated acci dent, then he benefits froma
presunption that the LHWCA covers his injury. See 33 U S.C 8§
920(a) (1927). The burden of proof then shifts to the enployer to
present substantial evidence rebutting the presunption that the

claimant’s injury was work-related. |If the enployer successfully



rebuts the presunption, the ALJ nust exam ne the evidence as a
whole to determne whether the injury is work-related. Her e
G I liamproduced evidence that he suffered a work-related injury.
Shel |l argues that it produced substantial evidence to rebut the
presunption because it showed that assenbling the swing set, and
not the work accident, proximately caused Gllianis injury.
Cenerally, the idea of proxinmate cause, as applied in tort

| aw, does not apply to the LHWA. See Bludworth Shipyard, Inc. v.

Lira, 700 F.2d 1046, 1050 (5th Cir. 1983). Wth only a few
exceptions, the court’s function is at an end once causation in
fact has been established. 1d. One exception does arise when the
claimed injury has a supervening, independent cause. Here, Shel
argues that assenbling the swing set was just such a cause.

This Grcuit has articul ated sonewhat different standards as

to what constitutes supervening cause. See Bludworth, 700 F.2d at

1046 (noting the tension between two standards); see also Atlantic

Marine, Inc. v. Bruce, 661 F.2d 898, 901 n.5 (5th Cr. 1981).

Whil e Shell urges this Court to hold that one standard has evol ved
into the second, controlling standard, the rule inthis Grcuit is
that only an en banc court can overrul e or change what a previous

panel has hel d. See Wod v. U. S., 863 F.2d 417, 421 (5th Cr.

1989); U.S. v. N xon, 827 F.2d 1019, 1023 (5th Cr. 1987). There

have been no en banc holdings on this issue. W need not decide
whi ch standard is the operative one and we affirmGllians award
because the facts in this record do not neet either standard for

superveni ng cause.



The initial standard was stated in Voris v. Texas Enpl oyers

Ins. Ass’n, 190 F.2d 929 (5th Cr. 1951) which held that a

superveni ng cause was an influence originating entirely outside of
enpl oynent that overpowered and nullified the initial injury.
Voris at 934. Here, assenbling the swing set did not overpower and
nullify the work-related injury. The ALJ found that the work-
related accident caused the injury and that assenbling the sw ng
set only exacerbated the synptom This finding is supported by
subst anti al evidence.

Subsequently, in Mssissippi Coast Marine v. Bosarge, 637 F. 2d

994, 1000 (5th Gr. 1981) another panel held that a sinple
“wor seni ng” could give rise to superveni ng cause. There, the court
held that “[a] subsequent injury is conpensable if it is the direct
and natural result of a conpensable primary injury, as long as the
subsequent progression of the condition is not shown to have been
wor sened by an i ndependent cause.” 1d. at 1000. Here, Shell clains
t hat under the worsening standard, it should not be held |Iiable for
Glliams injury. Glliamdid not need to seek nedical aid unti
after he assenbl ed the swing set. Moreover, assenbling a swi ng set
is not an every day activity but involves lifting, bending, and
tw sting; therefore, assenbling the swing set worsened the injury
and i s a superveni ng cause.

Contrary to Shell’s argunent, there is only weak evidence to
suggest that assenbling the swng set was a superveni ng cause. The
evi dence does show, though, that G Illiam was having trouble

conpleting his normal work tasks even before he assenbled the



swi ng. Nor was assenbling the swing an abnormal activity for one
with back pain. The swing set was very light, only six feet high,
and assenbling it required little exertion. There is, therefore,
substanti al evidence to support the ALJ, and he is the fact finder,
not this Court.

In the alternative, Shell argues that Gllianms intentional
m sconduct i s a supervening cause. Shell points to Bludworth which
concerned a claimant who intentionally withheld a material fact
fromhis treating physician. 1d. at 1046. Shell argues that this
case conmes within Bludworth because Glliam did not inform his
first four doctors of the work accident. Rat her, he told the
doctors only about the swing set incident and bl aned his pain on
assenbling it. Additionally, of the nine doctors who treated
Glliam only the sixth knew about both incidents. Shell argues
that, as a result, none of the renmaining physicians could treat
G lliam properly.

We reject this argunent. There is no evidence of intentional

m sconduct. The facts do not indicate that Glliamintentionally
w t hheld any information. Sinple oversight is equally likely.
Further, there is no evidence that Gllianms failure to informall

nine of his doctors of both incidents affected his treatnent.

I11. CAFI ERO S COVPENSATI ON UNDER LHWCA
Cafiero filed a brief in this Court only on the
constitutional issue. As Shell has pointed out, thereis authority

wthin this Crcuit that a party who i nadequately briefs an issue



wai ves the claim Villenueva v. CNA Ins. Cos., 868 F.2d 684, 687

n.5 (5th Gr. 1989); Cnel v. Connick, 15 F.3d 1338, 1345 (5th Cr

1994) . In CNA, the insurance conpany raised an issue with this
Court that had no statutory support; thus, there was no | egal basis
on which we could decide the issue. In Cnel, the appellant
attenpted to rai se a new issue which had not been briefed. Again,
this Court had no | egal basis upon which to decide the issue.
Although Cafiero failed to brief the 1issues of his
conpensation as raised by Shell, we will decide the issues. Here,
the rule does not apply because Cafiero has neither attenpted to
rai se new i ssues nor raised an issue without sufficient statutory

support. This case is simlar to Louisiana Landmarks Soc. v. Gty

of New Oleans, 85 F.3d 1119, 1122 n.3 (5th Gr. 1996) in which we

noted that while the appel |l ee had not argued an issue inits brief,

we could still consider the issue since the appellant’s brief had
addressed it. “The policies . . .[of] avoid[ing] pieceneal
litigation and conserv[ing] judicial resources . . .are |ess

i nplicated when the party agai nst whom wai ver is asserted is the

appellee.” Laitram Corp. v. NEC Corp., 115 F.3d 947, 954 (Fed.

Cr. 1997). Cafierois the Appellee and Shell, the Appellant, has
briefed the issues; therefore, this Court nmay deci de the issues on
the merits.
A. THE ALJ’S GRANT OF CREDI T TO SHELL
| . Standard of Review
Shel |l urges this Court to consider whether the ALJ' s grant of

credit was proper as a matter of law. As such, it woul d be subject



to de novo review. W conclude, however, that the resolution of
this issue rests upon a factual dispute because the question is
whet her the hal f-pay that Shell paid Cafiero was an advance paynent
of conpensation. Therefore, the standard of reviewis substantia
evi dence.

2. The Merits

The parties agree that Cafierois entitled to LHACA benefits,
but Shell contends that it deserved a 100%credit for the full-pay
and half-pay it paid Cafiero under the Shell Disability Benefits
Plan (“SDB Pl an”)?,

Section 914(j) of the LHWCA provides that “[i]f the enpl oyer
has made advance paynents of conpensation, he shall be entitled to
be reinbursed out of any unpaid installnment or installnents of
conpensation due.” 33 U S C 8 914(j)(1984). The BRB has stated
that “[I]f [the] enployer paid the benefits and intended them as
advance paynents of conpensation,[the] enployer is entitled to a

credit under Section 14(j).” M]jangos v. Avondal e Shipyards, Inc.,

19 BRBS 15, 21 (1986). The enpl oyer, however, is not entitled to
a credit when it continues the enployee’s salary under a forma
sal ary continuance plan unless it shows that these paynents were

i ntended t o be advance paynents of conpensation. See Fleetwod v.

Newport News Shipbuilding and Dry Dock Co., 16 BRBS 282 (1984),

aff'd, 776 F.2d 1225 (4th Gr. 1985).

Here, the ALJ found that the SDB Plan provided an enpl oyee

1Shel | does not dispute on appeal the paynents it made to
Cafiero under the SDP Pl an.
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wth 26 weeks of full-pay and 26 weeks of half-pay for an
occupational disability regardl ess of | ength of enploynent. During
the hal f-pay periods, disability benefits were to be reduced if the
hal f pay plus any workers conpensation totaled nore than the
worker’s full pay. The ALJ found that Shell intended the 26 weeks
of full-pay to be advance conpensation within the neaning of
Section 914(j). As a result, Shell would get full credit for
moni es paid during the full-pay period. The ALJ, however, found
that the 26 weeks of half-pay were not advance conpensation
paynments within Section 914(j). In comng to this conclusion, the
ALJ relied wupon the testinony of a Shell Human Resources
representatives who stated that the hal f-wage paynents under the
SDB Plan were not intended to be advance conpensation paynents.
Moreover, while the full-wage paynents were to be offset by
conpensation paynents, the SDB Plan stated that the half-wage
paynments were not to be so offset.

When t he ALJ signed the order inplenenting this plan, however,
he gave Shell credit for only two-thirds of the full-wage paynents
it made. The ALJ gave no explanation for this result despite the
fact that it found Shell entitled to full credit for the full-wage
paynents. Because there is no factual support in the record for
this result, we find there is no substantial evidence to support
the two-thirds credit. Therefore, we nodify the judgnent to
reflect Shell’s entitlement to full credit for the full-wage
paynments and affirm

As for the half-pay benefits, we affirmthe ALJ' s deci sion.

11



W nust affirm if the decision is supported by substantial
evidence. Here, Shell’s own enpl oyee testified that the half-wage
paynments were not intended as advance conpensation paynents, and
its SDB Plan states that the hal f-wage paynents were not to be
offset while the full-wage were. Shel|l argues that the ALJ' s
deci sion does not nmake sense because both the half- and full-pay
benefits were comng fromthe sane plan, the purpose of which was
to conpensate an injured enployee. The |aw, however, states that
the enployer nust intend the paynent as an advance conpensati on
paynent . M jangos 19 BRBS at 21. Shell submts that the only
change in intent was the anount of benefits to be paid not the
purpose for paying the benefits. Such a subm ssion, however, is
not strong enough to overcone the evidence of Shell’s own enpl oyee
who gave contrary testinony or the evidence of Shell’s own plan
whi ch states that half-wages are not to be offset.

B. CAFI ERO S POST | NJURY WAGE EARNI NG CAPACI TY

1. Standard of Review

Al t hough Shell again urges this Court to adopt a de novo
standard, we decline because the issue is factual not legal. Here,
the i ssue turns on whether substantial evidence supports the ALJ s
finding that $35,000 was the correct wage earning capacity.

2. The Merits

The LHWCA provides that Cafiero’ s post-injury wage earning
capacity should be fixed “as shall be reasonable.” See 33 U S. C
8§ 908(h)(1984). The BRB has held that an average of the range of

salaries identified for suitable alternative enploynent is a

12



reasonable nmethod for determning a claimant’s post-injury wage

earning capacity. See Abbot v. Louisiana Ins. Guaranty Ass’n, 27

BRBS 192, 205 (1993).

Here, Cafiero previously had worked as an i nsurance sal esnan,
and Shell presented uncontradi cted evidence that his post-injury
wage earni ng capability ranged form$35, 000 to $50, 000. | nstead of
choosi ng the average, as the BRB has held, the ALJ chose $35, 000 as
Cafiero’s capacity. There is no explanation for this decision and
we find no evidence in the record to support the ALJ' s deci sion not
to use the average of Cafiero’s earning capacity. W vacate the
decision and remand it to the ALJ for reconsideration consistent

with this opinion.

CONCLUSI ON
For the foregoing reasons we AFFIRM in part and VACATE and
REMAND i n part.
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