IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60652

J. RANDCLPH LI PSCOMB, on behal f of
himself and all others simlarly situated,
MAYOR, CITY OF COLUMBUS; CITY COUNCI L OF
THE CITY OF COLUMBUS, M SSI SSI PPI, as the
statutorily designated successors in office
to the Trustees of Franklin Acadeny,
Pl aintiffs-Appellants,

Ver sus
THE COLUMBUS MUNI Cl PAL SEPARATE SCHOOL
DI STRICT, Dr. Reuben E. Dilworth,
Superintendent; ET AL.,
Def endant s,

THE COLUMBUS MUNI Cl PAL SEPARATE SCHOOL
DI STRICT, Dr. Reuben E. Dilworth,
Superintendent; ET AL.,
Def endant - Appel | ant,

ver sus

STATE OF M SSI SSI PP, Eric O ark,
Secretary of State; UN TED STATES
DEPARTMENT OF HOUSI NG AND URBAN DEVELOPMENT,;
ERI C CLARK, Secretary of State,
Def endant s- Appel | ees

Appeals fromthe United States District Court
For the Northern District of M ssissippi

June 23, 1998

Bef ore H G3 NBOTHAM PARKER, and DENNIS, G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

Plaintiff J. Randol ph Lipsconb initiated this class action in

federal district court, seeking a declaration as to the validity of



certain | eases of M ssissippi sixteenth section land. In |ight of
the state law issues involved in the case, the district court
abst ai ned from deci sion. We conclude that the district court
abused its discretion in declining to exercise its proper

jurisdiction.

In 1816, the United States purchased for $130,000 from the
Chi ckasaw Nation title to | and that now conpri ses parts of northern
Al abama and M ssi ssi ppi . In 1817, following a pattern that had
been in place since before the ratification of the U S

Constitution, see Papasan v. Allain, 478 U S. 265, 268-69 (1986),

Congress aut horized the survey and sale of all these | ands, except
for “section No. 16, in each townshi p, which shall be reserved for
t he support of schools therein.” Land Sales Act of March 3, 1817,
3 Stat. 375. Parts of the present-day town of Col unbus,
M ssissippi, fall within these sixteenth section | ands.
Responding to the Congressional direction, M ssissipp
included in its 1817 Constitution a provision nmandating that
si xteenth section |ands were never to be sold and that all funds
acquired by the state through the rental or |ease of such |ands
were to be set aside “for the use of schools.” See Mss. Const. of
1817, art. 6, § 20. In 1821, the Mssissippi legislature
aut hori zed the incorporation of the town of Colunbus, which was

| ocated at an i nportant crossing of the Tonbi gbee River. |ntending



to pronote the devel opnent of Colunbus, the legislature also
established the Franklin Acadeny, the first public school in
M ssissippi. The | egislature authorized the president and trustees
of the Acadeny to lease certain lots in the Colunbus sixteenth
section “for the term of ninety-nine years, reserving an annua
rent therefor.” See 1821 Mss. Laws Ch. XLVI, p. 73-74. The
initial annual rent was to be determ ned by public auction. I n
1830, concerned about the problem of |essees forfeiting their
| eases, the legislature anended the 1821 statute and ordered the
insertion of the phrase “renewabl e forever” in all past and future
Col unbus si xteenth section | eases. See Act of December 13, 1830,
1830 M ss. Laws 14th Sess. Ch. |I, pp. 9-10.

In 1890, M ssissippi adopted a new constitution, parts of
which are still in force today. The 1890 Constitution placed a new
condition on all sixteenth section lands in the state, directing
that “[l]and belonging to, or under control of the state, shal
never be donated, directly or indirectly, to private corporations
or individuals.” Mss. Const. of 1890, art. |V, 8§ 95. Moreover,
the 1890 Constitution limted the duration of |eases of sixteenth
section lands to twenty-five years. See id. art. VIII, § 211. 1In
1913, fears arose anong the Colunbus |easeholders that the
constitution's twenty-five year leasing limt mght invalidate

their pre-existing | eases. Mndful of the Contracts C ause of the

United States Constitution, see U S. Const. art. |, 8 10 (“No State
shall . . . pass any . . . law inpairing the obligation of
contracts . . . .”), the Mssissippi legislature in 1914 responded



to the Col unbus | essees’ concerns by passing a | aw aut hori zi ng the
renewal of the Colunbus leases in 1920 at their original terns.
See 1914 M ss. Laws Ch. 462. The | eases were so renewed.

In 1989, however, the Colunbus |easeholders again becane
concerned following a M ssissippi Suprenme Court decision. In HIIl

v. Thonpson, 564 So. 2d 1 (Mss. 1989), the court held that a

ni nety-ni ne year | ease of a plot of sixteenth section |land for the
sum of $7.50 was voi dabl e under the non-donation principle of § 95
of the 1890 M ssissippi Constitution.? As the court acknow edged,
its decision had the effect of invalidating hundreds of sixteenth
section | eases across the state. See id. at 12. Notably, however,
the case did not explicitly address | eases with “renewabl e forever”
cl auses.

In 1988, after surveying M ssissippi’s case | aw, counsel for
the Departnment of Housing and U ban Devel opnent in Jackson,
M ssissippi, determned that the 1890 Constitution rendered
| easehol ds of sixteenth section land in Colunbus “virtually
uninsurable.” In 1990, responding to H Il and unhappy with the
revenues generated by the Colunbus |eases, the president of the
Col unbus School Board announced t hat the Col unbus si xteenth section
| eases were invalid and would have to be renegoti ated. Var i ous
| easehol ders responded by filing suit in Chancery Court in Lowndes

County, M ssissippi, seeking a confirmation of title. On January

Previ ous M ssissippi cases had questioned the validity of
si xteenth section | eases under the 1890 Constitution, but none went
as far as H Il in striking down those instrunents. See, e.qd., Keys
v. Carter, 318 So. 2d 862 (M ss. 1975).
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16, 1992, however, the suit was voluntarily dism ssed, to permt
the filing of this conplaint in federal court.

A few days later, on January 24, 1992, Randol ph Li psconb?
filed a putative class action in the United States District Court
for the Northern District of M ssissippi against the Col unbus
School District, the Mssissippi Secretary of State (who is
statutorily authorized to adm ni ster sixteenth section | ands), and
HUD. His suit sought a declaration that the Col unbus | eases were
valid and that the | essees possessed the right to renew the | eases
in 2019 at their original terns. On July 31, 1992, recognizing
that at least 1,473 lessees had simlar interests in Lipsconb' s
suit, the district court certified a class pursuant to Fed. R Cv.
P. 23. Lipsconb noved for summary judgnent, and the Secretary of
State noved 1) to decertify the class and 2) for the district court
to abstain.

From February 1993 until July 1996, the district court held
t he case under advisenent. On July 23, 1996, the court granted the

Secretary of State’'s notion to abstain, citing Railroad Conmin v.

Pul |l man Co., 312 U. S. 496 (1941), and Burford v. Sun Q1 Co., 319

U S 315 (1943). The court reasoned that the case required an in-
depth exam nation of Mssissippi statutes and constitutional
provisions, atask it felt was best |eft to the M ssissippi courts.

The court also noted in passing that the plaintiffs’ case |ikely

2Li psconb holds two Colunbus |eases, the first originally
granted in 1839 and the second in 1843. The rentals for his | eases
are $.11/year and $.93/year.



did not state a valid federal claimunder the Contracts d ause.

This tinmely appeal foll owed.

W reviewa district court’s decision to abstain for an abuse

of discretion. See Allen v. Louisiana State Bd. of Dentistry, 948

F.2d 946, 949 (5th Cr. 1991), cert. denied, 503 U S. 1006 (1992).

In practice, however, our scrutiny is stricter. Because an
exerci se of abstention nust occur within the specific limts of a
particul ar abstention doctrine, “decisions to abstain are revi enwed
under a standard narrower than that applicable to decisions such as

evidentiary rulings.” Anerican Bank & Trust Co. v. Dent, 982 F. 2d

917, 922 n.6 (5th Gr. 1993).

One of the two bases for abstention relied upon by the
district court was Burford abstention. As the Suprene Court has
defined the Burford doctrine:

Where tinmely and adequate state court reviewis available, a
federal court sitting in equity nust declinetointerferewth
the proceedings or orders of state admnistrative agencies:
(1) when there are “difficult questions of state | aw bearing
on policy problens of substantial public inport whose
i nportance transcends the result in the case then at bar;” or
(2) where the “exercise of federal review of the question in
a case and in simlar cases would be disruptive of state
efforts to establish a coherent policy with respect to a
matter of substantial public concern.”



New Ol eans Pub. Serv., Inc. v. Council of New Ol eans, 491 U. S.

350, 361 (1989) (citations omtted). Oher than citing Burford in
conjunction with Pullman, the district court nade little effort to
apply the Burford doctrine.

The district court erred in invoking Burford abstention. As
we have stressed, Burford abstention requires the existence of a
state adm nistrative proceeding to which the federal court could

defer. See St. Paul Ins. Co. v. Trejo, 39 F.3d 585, 589 (5th Cr

1994) . This federal | awsui t interferes wth no state
adm ni strative schene. The Secretary of State argues that his
office has supervisory and regqulatory authority over sixteenth
section lands. Yet the Secretary of State has not identified any
adm ni strative process by which the validity of sixteenth section
| eases is adjudicated. This lawsuit sinply asks for a declaration
of the |l essees’ rights, relief that in no way would interfere with
M ssissippi’s system of regulating sixteenth section lands. Cf.

St. Paul Ins., 39 F.3d at 589 (rejecting Burford abstention where

lawsuit did not seek to interfere with state regulatory process,
but sinply asked for an interpretation of a settlenent agreenent in
light of a state statute). Accordingly, Burford abstention is

i nappropriate here. See Anerican Bank & Trust Co., 982 F.2d at 922

n.6 (noting that district courts abuse their discretion when their
abstention decisions exceed the bounds of narrow abstention

doctrines).



The ot her abstention rationale cited by the district court was
the Pull man doctrine. As the Suprene Court has expl ai ned Pul | nan,
“federal courts should abstain from decision when difficult and
unsettled questions of state law nust be resolved before a
substantial federal constitutional question can be decided. By
abstaining in such cases, federal <courts wll avoid both
unnecessary adjudication of federal questions and °‘needless

friction with state policies . . . .7 Hawaii Hous. Auth. v.

Mdkiff, 467 U S. 229, 236 (1984) (quoting Pullmn, 312 U S. at
500). Pul | man abstention depends first and forenbst upon an

anbiguity in state law. See Baran v. Port of Beaunont Navigation

Dist., 57 F.3d 436, 442 (5th Gr. 1995). Pullmn does not conmand
district courts to abstain sinply to permt state review of an
unanbi guous statute that has previously never been interpreted by

a state court. See City of Houston v. Hill, 482 U. S. 451, 469

(1987). Moreover, the nere presence of an anbiguity in state |aw
and a likelihood of avoi ding a constitutional adjudication does not
automatically conpel Pul | man abstention. Rat her , before
abstaining, “[a] district court nust carefully assess the totality
of circunstances presented by a particular case. This requires a
broad i nquiry which should include consideration of the rights at
stake and the costs of delay pending state court adjudication.”

Duncan v. Poythress, 657 F.2d 691, 697 (5th GCr. 1981), cert.

di smi ssed, 459 U. S. 1012 (1982).
Here, the district court abstained under Pullman after

determ ning that a potential conflict between the 1914 M ssi ssi pp



statute and the M ssissippi Constitution of 1890 was a substanti al
question of state law that m ght noot the federal constitutiona
issue. This was error.

The district <court’s Pullman rationale for abstention
essentially ignored the bite of Lipsconb s argunent. Li psconb
contends that prior to 1890, |essees in Col unbus obtai ned pursuant
to statutory authorization ninety-nine year |eases on Col unmbus
property that were renewable at their original terns forever.
Li psconb argues that the School District cannot enploy the 1890
Constitution’s prohibition against the donation of public lands to
i nval i date the Col unbus | eases, because doing so would inpair the
obligations of a contract in violation of the federal Contracts
Cl ause. As Lipsconb asserts, the 1914 | egi sl ati on, which confirned
that the | eases could be renewed in 1920 at their original terns,
isirrelevant to his argunent. |f the | essees enjoyed before 1890
a contractual right to renew their |eases in perpetuity, they did
not need a statute in 1914 to restate that right for them Cf.

Read v. Plattsnouth, 107 U S. (17 Oto) 568, 575-76 (1883)(noting

that a |l aw recogni zi ng an exi sting, binding obligation of the state
is not retroactive). In a sense, therefore, the 1914 | egislation

was whol |y unnecessary.?

SApparently, |essees in Colunbus petitioned the M ssissippi
| egislature in 1913 to pass the statute in order to renove a cl oud
over their title created by the 1890 Constitution. The Col unbus
Cty Attorney, E T. Sykes, wote a brief to the legislature
requesting the enactnent of the statute. The brief strongly stated
that the 1890 Constitution could not inpair the vested rights of
the lessees to renew their |eases forever, but it requested the
| egislation anyway “as a matter of security” to silence various
“Doubti ng Thomases” who had questioned the | eases.
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The district court, however, focused solely onthe |l egality of
the 1914 statute in deciding to abstain under Pullnman. The court
reasoned that since the | eases were apparently renewed under the
authority of the 1914 statute, it would take a M ssi ssippi court to
determ ne whether the 1914 statute conflicted with the 1890
Constitution. Pullman abstention is appropriate only when there
exi sts an anbi guous i ssue of state | aw, the resol ution of which by
a state court mght help a federal court to avoid a constitutional

decision. See Hawaii Hous. Auth., 467 U S. at 236. Here, settling

the M ssissippi constitutionality of the 1914 statute would not
help to resolve the federal constitutional clainms of the class, for
those clains are premsed on a conflict between the 1890
M ssi ssi ppi Constitution and the pre-existing | eases.*

Per haps acknowl edgi ng the irrel evance of the 1914 statute, the
Secretary of State advances an alternate basis for finding that

this litigation inplicates unsettled questions of state |law. The

“The district court also relied on our opinion in Frazier v.
Lowndes County, Mss. Bd. of Educ., 710 F.2d 1097, 1099 (5th Gr.
1983) to support its argunent that the legal threats from the
School District here did not inplicate the Contracts C ause.
Al t hough the applicability of Frazier may speak to the nerits of
this case, to the extent that the district court relied on Frazier
inits decision to abstain, it erred. In Frazier, we rejected the
claimthat a school district’s threatened cancell ation of sixteenth
section |leases violated the Contracts Clause. W only found the
Contracts Cl ause i napplicabl e, however, because the | egal authority
upon which the school district relied in challenging the |eases
predated those | eases. See id. at 1099 (“[T]he Lowndes County
Board of Education clains a right based on a new interpretation of
preexisting authority . . . to termnate the leases.”). Here, on
the other hand, the school district allegedly challenges the
Col unbus | eases under the authority of the M ssissippi Constitution
of 1890, which postdated them -- a potential Contracts C ause
vi ol ati on.

10



Secretary of State argues that the 1830 statute granting the
trustees of Franklin Acadeny the right to i ssue renewabl e-forever
| eases was | ater repeal ed by statutes in 1830 and 1833. Lipsconb’s
own | eases, along with many others that purportedly contain the
renewabl e-forever terns, were crafted after 1830. Thus, argues the
Secretary of State, there is an unsettled question of state |aw
regarding the legality of the renewable-forever ternms in the
Col unbus | eases, which requires adjudication in the first instance
in a Mssissippi court.

The statute authorizing the Colunbus trustees to issue
renewabl e-forever |eases was enacted on Decenber 13, 1830, and
reads, in pertinent part:

[ T]he Trustees of said Franklin Acadeny be, and they are

hereby authorized to lay off and | ease lots, not to consist of

nore than ten acres each, for the same tine, and in Ilike
manner, and on like condition with those in the present plan
of the town of Col unbus, throughout the section; and that said

Trustees be, and are hereby authorized to nake out all |eases

for the lots of said section, for ninety nine years, dating
from the first leasing of lots in said town of Col unbus,

renewabl e forever. Provi di ng, always, that the paynent of
| eases on said |ots be nmade annually in advance, as before;
and that all |eases heretofore nmade of lots, by the said

Trust ees, be renewabl e at the expiration of the tinme for which

these were | eases, in |Iike manner as above, provided for, in

cases of lots to be | eased hereafter.
Act of Decenber 13, 1830, 1830 M ss. Laws 14th Sess. Ch. Il, pp. 9-
10. The Secretary of State notes, however, that three days | ater
the M ssissippi |egislature passed a newlaw. This statute, dated
Decenber 16, 1830, directed the trustees of schools in a variety of
counties, including Lowndes (the county containing Colunbus), to
| ease sixteenth section lands for fixed ninety-nine year terns,

whenever a “mgjority of the heads of famlies in any township”

11



requested themto do so. Act of Decenber 16, 1830, 1830 M ss. Laws
14th Sess. Ch. |1, pp. 330-31. The Decenber 16 statute also

contained a repealing clause providing that “all acts and parts of
acts comng within the neani ng and purview of this act be, and the
sane are hereby repealed.” 1d.® Furthernore, in 1833, the
M ssi ssippi | egi sl ature passed anot her sixteenth section statute,
wth substantially the sanme provisions as the Decenber 16, 1830
statute. See Act of February 27, 1833, 1833 M ss. Laws pp. 452-

54.% Like the second 1830 act, the 1833 statute contained a cl ause

The Decenber 16 statute reads, in pertinent part:

Sec. 1. Be it enacted by the Senate and House of
Representatives of the state of Mssissippi, in General
Assenbl y convened, That hereafter whenever a najority of the
heads of famlies in any township in the counties of Mudi son,
Jefferson, C aiborne, Mnroe, and Lowndes, shall deem it
expedient, and shall in witing, direct the trustees for
schools in said towship to | ease for the termof ninety-nine
years, the sixteenth section, or other lands reserved in |lieu
thereof, it shall be their duty to do so on their giving
thirty days notice in the nearest newspaper and at three of
t he nost public places in said county of the tine and pl ace of
| easi ng the sane.

Sec. 3. And be it further enacted, That said | and shall
be offered for lease in lots of not nore than a quarter of a
section, not less than an eighth of a section

Sec. 6. And be it further enacted, That all acts and
parts of acts comng with the neaning and purvi ew of this act
be, and the sane are hereby repeal ed.

Act of Decenber 16, 1830, 1830 Mss. Laws 14th Sess. Ch. |Il, pp
330- 31.

The 1833 statute reads, in pertinent part:

Section 1. Be it enacted by the Legislature of the state
of M ssissippi, That whenever a majority of the resident heads
of famlies, (mnors excepted,) in each township, or
fractional township, containing section No. 16. or such
section as may be reserved for the use of schools in lieu

12



dictating that “all acts and parts of acts contravening the
provisions of this act be and the sane are hereby repealed.” 1d.

The Secretary of State contends that there is a substanti al
question whet her the second 1830 statute and the 1833 statute both
repealed the first 1830 statute, which permtted renewabl e-forever
| eases. Accordingly, argues the Secretary of State, the federal
constitutional question regarding the conflict between the 1890
Constitution and the pre-existing Col unbus | eases i s preceded by a
state | aw question concerning the authority of the school trustees
to enter into renewable-forever |eases before 1890. If the
trustees | acked such authority, contends the Secretary of State,
the federal constitutional question would be nooted, thereby
justifying Pull man abstenti on.

We disagree, for we find that the statutory schene invol ved
here is not so anbiguous as to require Pullman abstention. See

Gty of Houston, 482 U S. at 469 (requiring anbiguity in statutory

schene before abstention is to be exercised). The Secretary of

thereof, within this state, shall request the sane, it shal
be the duty of the trustees now in office, or who nmay
hereafter be in office, to |lease the said section of their
respective townships to the highest bidder, for the term of
ninety-nine years, . . . Provided, that said trustees may
di vide and | ease such section in lots of not |ess than eighty
acres, if they should deemthe sane nost advant ageous

Sec. 8. And be it further enacted, That this act shal
not be construed as to affect any prior disposition, which may
have been nmade of any of the sections of any township within
this state; and that all acts and parts of acts contravening
the provisions of this act be and the sanme are hereby
repeal ed.

Act of February 27, 1833, 1833 M ss. Laws pp. 452-54.
13



State faces an uphill struggle in establishing the requisite state-
| aw anbi guity, for the M ssissippi Suprene Court in 1898 confirned
t hat the Col unbus | eases were properly made renewabl e forever. In

Street v. Gty of Colunbus, 23 So. 773 (Mss. 1898), Colunbus

| easehol ders challenged the authority of Colunbus to tax the
capital value of their | eases, a val ue which had ari sen because the
| ocked-in rents did not reflect the true value of the |easeholds.
In holding that Colunbus could so tax the |eases, the court
repeatedly acknow edged that the Colunbus |eases were renewable
forever. See id. at 773 (“These leases, as we learn from the
briefs of counsel, the |eases thenselves, and the act of the
| egi sl ature under which they were nade, are renewable forever, at
the option of the | essees.”); id. at 774 (repeatedly noting that a
statute made the | eases renewable forever). Although the precise
gquestion of the renewability of the Col unbus | eases was not before
the Street Court, the opinion's affirmation of the |[|eases’
perpetual ternms was not dicta, for acknow edging that the | eases
were so renewabl e was necessary to establish the extent of their
capi tal val ue.

The Street opinion made no nention of the two statutes cited
by the Secretary of State, in all likelihood because no party
thought them relevant to the Colunbus |eases. | ndeed, no
M ssissippi authority has ever suggested that the two statutes
affect the renewabl e-forever nature of the Colunbus |eases. Cf.

Gty of Houston, 482 U S. at 469 (noting that sinple fact that

statute has not previously been construed does not supply requisite

14



anbiguity to justify abstention). On the contrary, an 1848
official conpilation of the Mssissippi Code lists all statutes
governi ng the Col unbus si xteenth section |and, but does not refer
to the two laws cited by the Secretary of State. See A

Hut chi nson, Code of M ssissippi 246 (1848).

Al t hough the Street opinion al one renoves nost doubt about the
validity of the perpetual terns in the Colunbus |eases, we are
confident that even if the Street Court had confronted the
Secretary of State’s two statutes, it would have found them
i napplicable to Colunbus. By their terns, the Decenber 16, 1830
and February 27, 1833 statutes did not dissipate any pre-existing
| eases nor were they self-executing. Rat her, the two statutes
provided that the trustees of school districts in Lowndes county
were to | ease sixteenth section |lands for ninety-nine year terns
only when the majority of households in a community requested t hem
to do so. There is no evidence to suggest that the households in
Col unbus ever voluntarily i nvoked those statutes. |Indeed, it would
have been absurd for themto have done so. Both the Decenber 16,
1830 and February 27, 1833 statutes mandated a m ni num| ot size of
eighty acres. The eighty-acre mninmum indicates that the
| egi slature was contenplating rural lots. By 1830, however, the
Col unbus si xteenth section was urban. |n accordance with its urban
nature, the Decenber 13, 1830 statute that specifically enpowered
t he Col unbus school trustees to authorize renewabl e-forever | eases
permtted lots of no nore than ten acres each. The M ssi ssi ppi

| egislature in enacting the general Decenber 16, 1830 statute could

15



not possibly have intended to repeal its nore specific Decenber 13,
1830 | aw, passed just three days earlier. |f the Decenber 16, 1830
statute was a nmandatory, overriding provision, it would have
al l owed only eight | ots on the 640-acre Col unbus si xteenth section,
t hereby depopul ating the city of Colunbus. The Secretary of State
perhaps should be comended for his creativity, if not his
ni neteenth-century |legal research, but the two statutes he has
| ocated have failed to create a substantial anbiguity in state | aw.

Finally, the Secretary of State contends that the Decenber 13,
1830 statute authorizing renewabl e forever Col unbus | eases 1) was
invalid under the 1817 M ssissippi Constitution, which prohibited
the “sale” of sixteenth section land, and 2) violated the trust
under which M ssissippi held the and. Wile a renewabl e-forever
| ease may in practical effect resenble a “sale,” the United States
Suprene Court has acknowl edged that in |egal effect such

instrunments are | eases. See Bosley v. Watt, 55 U S. (14 How.)

390, 396 (1852); see also Street, 23 So. 773 (construing the

Col unbus | eases as “leases”). The contention that the | easing of
this sixteenth section land violated the trust for the benefit of
school chi | dren under whi ch M ssissippi heldthe land is al so easily
di spat ched. As we have previously stated with respect to
i ndi sti ngui shabl e Choctaw si xteenth section |land in M ssissippi,
the trust under which M ssissippi operated at best created an
honorary, not a mandatory, obligation on the part of the state to
admnister the lands for the benefit of schoolchildren. See

Madi son County Bd. of Educ. v. Illinois Central RR Co., 939 F. 2d

16



292, 303-05 (5th Cr. 1991); see also Alabanma v. Schm dt, 232 U. S.

168 (1914) (permtting title to simlar sixteenth section |lands in
Al abama to pass by adverse possession, because trust obligations
were nerely honorary in nature). Moreover, it is doubtful that the
| easi ng of the Colunbus sixteenth section |land even violated the
honorary trust. The |legislature apparently authorized the
renewabl e-forever ternms in the leases to prevent |essees from
forfeiting, an action that itself would deprive the schools of
funds. The renewabl e-forever terns encouraged the devel opnent of
the city of Colunbus, an event at |least indirectly beneficial to

t he school s. See Madison County, 939 F.2d at 306-07 (reasoning

t hat t he devel opnent of railroads generally benefitted educationin
M ssissippi, even if the railroad conpanies received sixteenth
section right-of-ways for free).

Even assum ng, for the sake of argunent, that sone uncertainty
exists in these unconstrued nineteenth century statutes, the
presence of a m nute degree of anbiguity does not in and of itself

demand Pul | ran abst enti on. Cf. Baggett v. Bullitt, 377 U S. 360,

375 (1964) (“The abstention doctrine is not an automatic rule
appl i ed whenever a federal court is faced wwth a doubtful issue of
state law, it rather involves a discretionary exercise of a court’s
equity powers.”). Instead, in determ ning whether abstention is
appropriate in any particular case, we nust consider the totality

of circunstances. See Duncan, 657 F.2d at 697. Li psconb cites

several factors that cut against abstention. First, assum ng that

the class was properly certified, sending this case back to state

17



court would be inefficient, as Mssissippi |aw does not permt
class action litigation. See Mss. R CGv. P. 23, Comment (“d ass
action practice is not being introduced into Mssissippi tria
courts at this tine.”). Accordingly, were we to uphold federa
abstention, Lipsconb would either have to litigate this case
individually or join the other 1,400 Col unbus | essees to his state

| awsui t. Cf. Travelers Ins. Co. Vv. Louisiana Farm Bureau

Federation, Inc., 996 F.2d 774, 777 (5th G r. 1993) (approving of

use of federal declaratory judgnent actions to avoid nmultiplicity
of state lawsuits). Second, the exercise of federal jurisdiction
in this case would not substantially intrude upon M ssissippi’s
state interests. Even though there are nunerous Col unbus | essees,

the Colunbus leases, with their renewable-forever terns, are

apparently unique anpbng the sixteenth section leases in
M ssissippi. As such, evenif we were to resolve a mnor anbiguity
in Mssissippi law, our decision would have no far reaching
preclusive effects in the state. G. Colorado River Witer

Conservation Dist. v. United States, 424 U S. 800, 814 (1976)

(“Abstention is also appropriate where there have been presented
difficult questions of state |law bearing on policy problens of
substanti al public inport whose i nportance transcends the result in
the case at bar.”).

The district court’s stated reasons for abstention were
erroneous. Moreover, despite the Secretary of State’ s suggestions,
the legality of the Col unbus | eases under pre-1890 law is not so

anbi guous as to require deference to a state court pursuant to

18



Pul | man. Even assumng that sonme mnor degree of state-|aw
anbiguity exists with respect to the | eases, other factors in this

case argue in favor of the exercise of federal jurisdiction.

The Secretary of State has advanced a variety of other
argunents agai nst our granting of relief to the class. He notes
that the price terns of Lipsconb’s own |eases have changed
t hroughout the years, perhaps suggesting that Lipsconb’ s |eases
were not renewals but were in fact new | eases. The Secretary of
State al so argues that tax sales appear in the chain of title of a
nunber of the Col unbus | eases, thereby term nating those | easehol d
interests. Neither of these contentions, however, identifies an
anbiguity in state |law sufficient to justify abstention. Rather,
the Secretary of State suggests conplications that the district
court will have to surnount in ruling on the nerits of this case
and/ or fashioning class relief.’

We conclude that the district court abused its discretion in
declining to exercise its proper jurisdiction. This litigation
does not inplicate any issue of state law that is so anbi guous as

tojustify abstention. Simlarly, certificationto the M ssissipp

Li psconb points us to certain exceptional cases in which our
court has addressed the nerits of a claimafter finding that the
district court belowerred in abstaining. See, e.q., Snhap-on Tools
Corp. v. Mason, 18 F.3d 1261, 1267 n.7 (5th Gr. 1994). Assum ng
that we have the power to grant sunmary judgnent in favor of the
class, as Lipsconb requests, we decline to do so, given the
conplexities that remain in this case.
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Suprene Court would be inappropriate here: “[A]bsent genuinely
unsettled matters of state law, we are reluctant to certify.”

Jefferson v. Lead Indus. Ass’'n, Inc., 106 F.3d 1245, 1247 (5th Cr
1997) .

REVERSED AND REMANDED

20



