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ver sus
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Appeal fromthe United States District Court
For the Northern District of M ssissippi

July 31, 1997
Before WENER and PARKER, Circuit Judges, and LITTLE, D strict
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WENER, Circuit Judge:
In this enploynent discrimnation case, Plaintiff-Appellant
Betty Price appeals the district court’s grant of Defendant-
Appel | ee Marat hon Cheese Corporation’s notion for judgnent as a

matter of law, concluding that she failed to establish a claim

“Chief US. District Judge of the Wstern District of
Loui siana, sitting by designation.



under the Famly and Medical Leave Act? (FM.A), the Age
Discrimnation in Enploynent Act® (ADEA), or the Americans wth

Disabilities Act* (ADA). |In our de novo review we find that Price

failed to adduce sufficient evidence to allow a reasonable jury to
find that she was a victi mof actionabl e enpl oynent discrimnation
under any of those Acts. Accordingly, we affirm
I
FACTS AND PROCEEDI NGS

Price was enployed by Marathon for twenty-three years. She
was fired on Novenber 7, 1994, by Marathon’s plant nmanager, Tim
Trace, at the age of forty-nine. Al t hough sonme of the
ci rcunst ances surrounding her termnation are in dispute, in the
end there is insufficient evidence supporting Price’ s position on
di sputed points to require jury resol ution.

I n August 1994, Dr. Dw ght Johnson di agnosed Price with car pal
tunnel syndrone and prescribed conservative treatnent. Price
contends that shortly thereafter she told Trace about her condition
and that he inquired as to when she planned to have surgery. Trace
mai ntains that he was never specifically informed that she had
carpal tunnel syndronme and that he never stated that she woul d need
surgery. In md-Septenber, Dr. Johnson restricted Price’s work to
light duty wwth limted armnovenent, not to exceed ei ght hours per

day. Price gave supervisor Carolyn Wal ker a note fromDr. Johnson

229 U.S.C. § 2601 et seq.
329 U.S.C. 8 621 et seq.
442 U.S.C. 8§ 12101 et seaq.



relaying this restriction. Mar at hon accommodat ed the restricted
wor k recommendation, placing Price on a salvage line that entail ed
nonrepetitive notion. Price testified that while she worked on the
sal vage line she was required to perform duties that were never
before required of salvage line workers. She stated specifically
that she first had to renove nold from the cheese by cutting
through its paper wapping, then had to place the cheese in a
barrel, and finally had to renove all of the paper fromthe barrel.
According to Price, the usual nethod is to renove the paper first
and then renove the nold. Marathon countered that she was required
to cut through the paper first, as renoving the paper initially
woul d have contam nated the entire batch of cheese.

Price requested a transfer to her old job on the two-pound
line, but Trace denied this request. Her subsequent request to be
pl aced on the random wei ght |ine was al so deni ed.

Price obtained a release to full duties from Dr. Johnson at
the end of Septenber. In Cctober, Price requested overtine and
worked fifty-two hours in the | ast week of the nonth, which was the
week before she was fired. She continued to see Dr. Johnson in
Cctober. Price clains that the October visits invol ved her car pal
tunnel syndrone and stonmach probl ens associ ated with her treatnent.
According to Dr. Johnson’s deposition testinony, however, these
visits dealt solely with her blood pressure.

On Friday, Novenber 4, Price asked to speak with Wl ker and
Ronni e Johnson, anot her plant supervisor. According to Marathon's

W tnesses, Price left work without perm ssion after expressing her



unwi | I'i ngness to train or supervi se new enpl oyees on the five-pound
line,® as she was not a supervisor. Rather, she stated that she
woul d not work as a supervisor and that they could get one “back
there.” Price testified that she becane so ill that day that she
was unable to performher duties. She contends that she inforned
her supervisors that she was too sick to work and was given
perm ssion to |eave. Marat hon’s w tnesses denied that Price
conpl ai ned of any pain; they testified that when asked whet her she
sought perm ssion to |leave work to see the doctor, she responded
that she did not have a doctor’s appointnent. In fact, she did not
see a doctor that day.

On the ensuing Monday, Novenber 7, Price reported for work
wth a doctor’s excuse that she obtained during an office visit
t hat norni ng. The excuse addressed only that day; however,
according to Price, she told Trace that Dr. Johnson could confirm
that her condition existed prior to Novenber 4.

Trace fired Price that norning. He testified that he did so
because she had | eft work early wi thout perm ssion on the preceding
wor kday (Friday, Novenber 4), in violation of conpany policy.
Marat hon has a posted policy that prohibits an enployee from
| eaving work wi thout first notifying and obt ai ni ng perm ssion from
a supervisor.

Price testified that she is the only Marathon enpl oyee ever

fired for leaving work early. Marathon rebutted Price’ s testinony

5She had worked on the five-pound |line that day and previously
when there was insufficient sal vage cheese to be opened.
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W th evidence that other enpl oyees had been di scharged for |eaving
wor k wi t hout authori zati on.

In support of her age discrimnation claim Price testified
that two years prior to her discharge Trace had joked that he
wanted to get rid of ol der workers to bring younger enployees into
t he conpany. To refute her age discrimnation claim Marathon
adduced evi dence that when Price was dism ssed, the “bulk” of its
enpl oyees were over forty years old. Addi tionally, WMarathon’s
evi dence shows that in 1992, when Trace becane plant manager, he
re-hired many fornmer enpl oyees who had been laid of f, three of whom
were at least fifty years old. Mar at hon also hired younger
i ndi viduals who were referred by anot her conpany.

Price filed suit against Marathon in May 1995. A jury trial
was held in July 1996. Marathon noved for judgnent as a matter of
aw at the conclusion of all of the evidence. The trial court
granted this notion, dismssing Price’s clains with prejudice. A
notice of appeal was tinely filed.

I
ANALYSI S
A STANDARD OF REVI EW

We review the district court’s decision to grant judgnent as
a matter of |aw de novo, applying the sane |egal standard as the
district court.® Judgnent as a matter of law is proper after a

party has been fully heard by the jury on a given issue and “there

Omitech Int’l Inc. v. dorox Co., 11 F. 3d 1316, 1322-23 (5th
Cr. 1994).




isnolegally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue. . . .”7 In evaluating such a
nmotion, the court nust consider all of the evidence in the |ight
nmost favorable to the nonnovant, drawing all factual inferences in
favor of the non-noving party, and leaving credibility
determ nations, the weighing of evidence, and the draw ng of
legitimate inferences fromthe facts to the jury.?®
B. APPLI CABLE LAW

1. EMA —Did Price adduce sufficient evidence to allow a

reasonable jury to find that she suffered froma serious
health condition?

The FMLA entitles an eligible enployee to as nuch as twelve
weeks | eave from work when he has a serious health condition that
makes him unable to perform the essential functions of his
position.® Such | eave nmay be taken intermttently or on a reduced
| eave schedule when nedically necessary.?° The FM.A further
provides that, wupon return from |eave, an enployee shall be
restored to the position of enploynent he held when the |eave
conmenced or to an equival ent position.!

The FMLA defines “serious health condition” as “an ill ness,

injury, inpairnment, or physical or nental condition that involves

'FED. R Qv. P. 50(a).

8Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255; 106 S. C
2505, 2513 (1986); Conkling v. Turner, 18 F. 3d 1285, 1300 (5th Cr
1994).

929 U.S.C. § 2612(a)(1).
1029 U.S.C. § 2612 (b)(1).
129 U.S.C. § 2614(a)(1).



-- (A inpatient care in a hospital, hospice, or residential
medi cal care facility; or (B) continuing treatnent by a health care
provider.”! The interim regulations applicable to this claim
clarify what is nmeant by a serious health condition.® A “serious
heal th condition” involves

(1) Any period of incapacity or treatnent in connection
W th or consequent to inpatient care ... in a hospital,
hospi ce, or residential nedical care facility;

(2) Any period of incapacity requiring absence fromwork,
school, or other regular daily activities, of nore than
three calendar days, that also involves continuing
treatnent by (or under the supervision of) a health care
provi der; or

(3) Continuing treatnment by (or under the supervision of)
a health care provider for a chronic or long-termhealth
condition that is incurable or so serious that, if not
treated, would likely result in a period of incapacity of
nore than three cal endar days; ....%Y

“Continuing treatnent” neans one or nore of the follow ng:
(1) The enployee or famly nenber in question is treated
two or nore tines for the injury or illness by a health
care provider. Normally this would require visits to the
health care provider

(2) The enployee or famly nenber is treated for the

injury or illness two or nore tinmes by a provider of
health care services ... under the orders of, or on
referral by, a health care provider, or is treated for
the injury or illness by a health care provider on at

| east one occasion which results in a reginen of
continui ng treatnment under the supervision of the health
care provider —for exanple, a course of mnedication or
therapy —to resolve the health condition.

1229 U.S.C. § 2611(11).

BAs Price’'s claim arose in Novenber 1994, the interim
regul ations apply to this action. The final regulations took
ef fect on February 6, 1995. 69 F.R § 2180.

1429 C.F.R § 825.114(a) (1994).
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(3) The enpl oyee or famly nenber i s under the continuing
supervision of, but not necessarily being actively
treated by, a health care provider due to a serious | ong-
termor chronic condition or disability which cannot be
cured....?
A “chronic serious health condition” is one that requires periodic
visits for treatnent, continues over an extended period of tine,
and may cause episodic rather than a “continuing” period of
i ncapacity. 1

Price contends that on Novenber 4, 1994, she was suffering
froma serious health condition, carpal tunnel syndrone, which kept
her fromperformng her job. Marathon nmaintains that as a matter
of law Price did not suffer froma serious health condition and
thus is not entitled to recover under the FMLA. Marat hon asserts
that she nerely suffered from a short term condition requiring
brief treatnment and recovery. To support this position, Marathon’s
evidence denonstrates that Price perforned all of her job
functions, and even asked for and recei ved overtine during the week
precedi ng her firing.

As Price did not receive inpatient care for her condition, she
must neet the FMLA s requirenents of receiving continuing treatnent
by a health care provider to qualify as having a serious health
condition. Gyven the fact that she worked on the Friday that she

|l eft and reported for work on the follow ng Monday, she does not

satisfy the FMLA's “period of incapacity ... of nore than three

1529 C.F. R § 825.114(b) (1994).
1629 C.F.R § 825.114(a)(2)(iii).
8



consecutive cal endar days” requirenent. Price also contends that
she suffered from a “chronic serious health condition,” which
elimnates the need for an absence of nore than three days as well
as for treatnent during the absence.?’

Pretermtting consideration of the three-day elenent, and
notw t hstanding the question whether or not her condition was
chronic for purposes of the FMLA, we conclude that Price failed to
adduce sufficient evidence to allow a reasonable jury to find that
she suffered froma serious health condition.!® The follow ng facts
are not in serious dispute. Price first visited Dr. Johnson in
July 1994 with conplaints of pain in her right arm and el bow.
Subsequent |y, she obtai ned a nerve conduction study and visited Dr.
Johnson approximately six to eight tinmes prior to her Novenber
firing. Two of these visits had nothing to do with carpal tunnel
syndrone. Dr. Johnson placed Price on nodified work duties for a
two week period, but returned her to a full work schedul e at her
request. In his deposition, Dr. Johnson stated that she had a

“mldto noderate inpairnent,” for which he prescribed conservative

1729 C.F.R 825.114(e). It is uncertain whether the three day
requi renent applies to chronic serious health conditions. See
Kaylor v. Fannin Reqg’'| Hosp., Inc., 946 F.Supp. 988, 997 (N.D.
Ceorgia 1996).

8Mar at hon al so contends here, as it didin the district court,
that Price failed to give notice sufficient to trigger
consi deration under the FMLA. Wiile it is not necessary for an
enpl oyee to i nvoke the statute expressly, the information inparted
to the enpl oyer nust be sufficient to give reasonabl e notice of the
request to leave for a serious health condition. Manuel v.
West | ake Polyners Corp., 66 F.3d 758, 764 (5th Cr. 1995). G ven
our disposition of this case on grounds of “serious health
condition,” we need not, and therefore do not, address the notice
i ssue.




treatnent. He acknow edged that “[i]n nore severe cases, | would
consider splinting the wist so as to prohibit novenent of the
wist. | mght consider taking her off work altogether.”® Dr.
Johnson did not, however, prescribe either of these treatnents for
Price. W acknow edge that carpal tunnel syndrone, if sufficiently
severe, can be a serious health condition; but Price’s
mani festation of this condition, as described by her treating
physician, did not rise to the |l evel of “serious health condition”
for purposes of the FMLA. Finally, there is a dearth of evidence
t hat she was actually incapacitated during her absence on Friday
afternoon and t he weekend.

Both Price and Marathon rely on Brannon v. Oshkosh B’ Gosh,

Inc.? to support their respective |l egal positions. In Brannon, the
court held that an enpl oyee’s gastroenteritis and upper respiratory
infection did not constitute a serious health condition. The court
stated that the regul ati ons have devel oped a bright line test for
determning which illnesses qualify as serious health conditions.
If an enployee is “(1) incapacitated for nore than three days,
(2) seen once by a doctor, and (3) prescribed a course of
medi cation, such as an antibiotic, she has a ‘serious health
condition’ worthy of FM.A protection.”? The Brannon court found
that although the plaintiff stayed hone from work she could not

prove that it was due to a serious health condition —that is, she

®Deposition of Dr. Johnson, p.30, |ines 22-24.

20897 F. Supp. 1028, 1035 (M D. Tenn. 1995).
211d, at 1036.
10



coul d not prove that she had been i ncapacitated or unabl e to work. 22
The court based this conclusion on the facts that (1) the
plaintiff’s doctor never advised her to refrain fromwork, (2) the
plaintiff’s own testinony was insufficient to prove that her
absence was necessary; and (3) her doctor could not testify that
she was unable to performthe functions of her job in |light of her
illness.?2? \When we follow the reasoning in Brannon, we find
i nescapabl e the conclusion that Price did not suffer froma serious
health condition and that she failed to prove incapacity.

Mar at hon’ s wi t nesses’ accounts of the incident are consi stent,
while Price’s unverified story has all the hall marks of a post-hoc
attenpt to nmake a silk purse out of a sows ear. She has
endeavored to create a FMLA cause of action where none exists. W
conclude that Price did not adduce sufficient evidence to preclude
judgnent as a matter of |aw under the FM.A

2. ADA —Did the district court err in granting judgnent
as a matter of | aw aqgainst Price on her ADA clai n?

The ADA prohi bits discrimnationin enploynent agai nst persons
wth disabilities, providing that “[n]o covered entity shal
discrimnate against a qualified individual with a disability
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of

enpl oyees, enpl oyee conpensation, job training, and other terns,

22| d. at 1037.
2| d.
11



conditions, and privileges of enploynent.”? “Discrimnation”

i ncl udes not nmaking reasonable accomobdations to the known
physi cal or nental limtations of an otherw se qualified individual
wth a disability who is an applicant or enployee, unless such
covered entity can denonstrate that the accommodati on woul d i npose
an undue hardship on the operation of the business of such covered
entity ...."%® A “disability” includes: (1) a physical or nenta
i npai rment that substantially limts one or nore mjor life
activities; (2) a record of such an inpairnent; or (3) being
regarded as having such an inpairnent. ¢

Under the EEQOC regul ations a person is deened to be “regarded
as having a disability” if he:

(1) Has a physical or nmental inpairnent that does not

substantially limt nmajor life activities but is treated
by a covered entity as constituting such limtation;

(2) Has a physical or nment al i npai r nent t hat
substantially limts major life activities only as a
result of the attitudes of others toward such i npairnent;
or

(3) Has none of the inpairnents defined in paragraph
(h)(1) or (2) of this section but is treated by a covered
entity as having a substantially limting inpairnent.?’

An enpl oyer does not necessarily regard an enployee as having a

substantially limting inpairnment sinply because the enployer

beli eves that the enpl oyee is incapable of performng a particular

2442 U.S.C. § 12112(a).
2542 U.S.C. § 12112(b)(5)(A).
2642 U.S.C. § 12102(2).
2729 C.F.R § 1630.2(1).
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] ob. I nstead, an enployer regards an enployee as substantially
limted in his ability to work by believing that the enpl oyee’s
i mpai rment forecloses the general type of enploynment involved. %8
In granting Marathon’s notion for judgnent as a matter of | aw
on Price’s ADA claim the district court relied heavily on our

opinion in Ellison v. Software Spectrum Inc.?® The court held

that, as she failed to establish a substantial |imtation of one or
more major life activities, Price does not have a disability under
the ADA. In the area of work, she was able to perform other jobs
and had worked overtine preceding her discharge. Furt her, she
testified that she believed she was capable of doing other jobs
avai |l abl e to her at Marathon. The court also held on the basis of
Price’s evidence that Marathon did not regard her as being
di sabled, <concluding that the conpany did not consider her
condition to preclude the type of enploynent invol ved.

We agree with the analysis of the district court. Price has
failed to present evidence sufficient to allowa reasonable jury to
conclude that she was a victimof disability discrimnation.

3. ADEA —Did the district court err in granting judgnent
as a matter of | aw aqgainst Price on her ADEA cl ainf

Under the ADEA it is unlawful for an enployer to discharge an
enpl oyee based on age.?* A plaintiff nust prove intentional

discrimnation to establish a violation. This can be acconplished

2Ellison v. Software Spectrum Inc., 85 F.3d 187, 192 (5th
Cir. 1996); 29 CF.R § 1630.2(j)(3)(i).

29 d.

029 U.S.C. § 623(a)(1).
13



by presenting either direct or indirect evidence of discrimnation.
Direct evidence of discrimnationis rare, so a plaintiff may
use indirect evidence and reasonable inferences to establish an

ADEA cl ai munder the three step McDonnell Dougl as burden-shifting

analysis. Inthe first step, a plaintiff nust endeavor to present
a prima facie case, thereby establishing a rebuttable presunption
of discrimnation.® A prima facie showi ng of age discrimnation
requires a plaintiff to prove that he was: (1) discharged;
(2) qualified for the position; (3) within the protected cl ass; and
(4) either (i) replaced by soneone outside the protected class,
(ii) replaced by soneone younger, or (iii) otherw se discharged
because of his age. *

The second step is taken if a plaintiff establishes a prim
facie case. In this step the defendant nust offer a legitimte,
nondi scrim natory reason for its decision.?*

The third stepis taken if the defendant is able to articul ate
a legitimate, nondiscrimnatory reason. The presunption of
discrimnation fades and the plaintiff nust prove by a
preponderance of the evidence that the enployer’s articul ated

reason is a pretext for unlawful discrimnation.® To establish

31Armendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 149 (5th
Cir. 1995).

321d., (citing Bodenheiner v. PPGIndus., Inc., 5 F. 3d 955, 957

(5th Gr. 1993)).

33 d. at 149.
1 d., (

,(citing St. Mary’'s Honor Ctr. v. Hi cks, 509 U S 502,
510-11; 113

C
S.Ct. 2742, 2749 (1993)).
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pretext, a plaintiff cannot nerely rely on his subjective belief
that discrimnation has occurred;® rather, he has the ultinmate
burden of persuasion in proving intentional discrimnation
t hroughout the case. The plaintiff nust prove that age “actually

played a role in” and “had a determnative influence on” the
enpl oyer’s deci sion-nmaking process.® Pretext can be shown by,
inter alia, age-biased comments. Age-related remarks are rel evant
to determ ni ng whet her age di scrinination has occurred;?® however,
mere “stray remarks” such as “a younger person could do faster
work” or calling an enployee an “old fart” have been held to be
insufficient to establish discrimnation.®® The district court held
that there was sinply no probative evidence that age was a
determ native factor in the decision to term nate Price.

Price insists that Marathon’s proffered reason for discharging
her —1l eaving work early wi thout perm ssion, in violation of work
policy —is pretext. She contends that she established a prinma
faci e case and that she denonstrated that the defendant’s proffered
reason was pretextual. As she was age forty-ni ne when di schar ged,

she is within the protected class. She also nmaintains that she was

qualified for her job. To satisfy the final prong, Price states

3*Waggoner v. City of Garland, Texas, 987 F.2d 1160, 1166 (5th
Cir. 1993).

%%Arnendariz, 58 F.3d at 149, (citing Hazen Paper Co. v.
Bi ggins, 507 U S. 604, 610; 113 S. Ct. 1701, 1706 (1993)).

3’See EECC v. Manville Sales Corp., 27 F.3d 1089, 1093 (5th
Cir. 1994); Bienkowski v. Anerican Airlines, Inc., 851 F.2d 1503,
1507 (5th Cr. 1988).

38\Waggoner, 987 F.2d at 1166 (5th Cr. 1993).
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that Trace once commented that he wanted to get rid of the ol der
enpl oyees and hire “young bl ood” and that after he took over, nobst
of the new hires were in their twenties and early thirties. She
al so expressed the belief that she was treated differently than
younger enpl oyees. As evidence of such treatnent she testified
that after she left work early, Trace announced that he had found
a way to get rid of her. Price further nmaintains that Trace did
not di sci pline younger enpl oyees for violating this conpany policy.

All of this amounts to little nore than Price’s subjective
belief that she was fired because of age. Assum ng that the age-
related coment was nmade, it was a stray remark uttered two years
prior to Price’s firing. In contrast, Marathon adduced hard
evidence that Trace rehired many ol der enpl oyees and sel ected the
new hires based on recommendations received from an enpl oynent
conpany. Finally, any lack of evidence of other enployees being
fired for violating Marathon’s |eave policy is understandabl e,
given that this policy had been in effect for only a few nonths
when Price was fired. W agree with the district court’s analysis
and find the evidence of intentional age discrimnation woefully
| acki ng.

1]
CONCLUSI ON

Qur plenary review places us in agreenment with the district
court’s determ nation that Marathon was entitled to a judgnent as
a matter of law dismssing all of Price s clains. For the
foregoi ng reasons, the judgnent of the district court is, in all
respects,
AFFI RVED,
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