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Before EMLIO M GARZA, STEWART, and DENNI'S, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

The University of Mssissippi (“University”) appeals the
judgnent entered against it followng a jury trial in this Age
Di scrimnation in Enploynent Act (“ADEA’), 29 U . S.C. §8 621 et seq.,
case brought by Linda Anne Scott. Hol di ng that Scott failed to
adduce sufficient evidence fromwhich a jury could reasonably infer
di scrimnation and, therefore, that the district court erred in

denyi ng judgnent as a matter of lawto the University, we reverse.



I

In 1991, the University of M ssissippi School of Law (the “Law
School ”) hired Linda Anne Scott as a reference |ibrarian in the Law
School library. In 1993, when she was 54 years old, Scott applied
for the position of Jlegal witing specialist, a ten-nonth
contractual, non-tenure-track position (the “1993 hiring”). To
make the hiring decision, the |aw school convened a four-nenber
commttee, consisting of David E. Shipley, Professor and then Dean
of the Law School, Larry S. Bush, Associate Professor, Larry
Pittman, Assistant Professor, and Sylvia Robertshaw, Director of
the Law School’s legal witing program From twenty-six tota
applicants, the commttee selected six finalists, ultimtely
ranking Sandra Shelson first, Anne @llick second, and Scott
third.! At that tinme, Qullick was thirty-three years ol d. The
commttee first offered the position to Shel son, who declined the
offer, and then to Gullick, who accepted it. After |earning of the
decision to hire «@llick, Scott filed a charge of age
discrimnation with the Equal Enploynent Qpportunity Comm ssion
(“EECC’) and, one year later, in 1994, this law suit. In early
1995, when a legal witing specialist position again becane
avai l able, Scott applied for it (the “1995 hiring”). O thirty-

three applicants, Scott was again one of the finalists, but she was

. Scott does not challenge the committee’s ranking or
selection of Shelson, the only applicant who had experience
teaching legal witing.
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not offered the position.

Scott’s original conplaint set forth a <claim of age
discrimnation for the 1993 hiring. She I|ater anmended her
conplaint to include a claim of age discrimnation for the 1995
hiring and a claimthat her not being hired in 1995 was retaliation
for filing her age discrimnation claimfor the 1993 hiring (the
“second anended conplaint”). Before trial, the University
submtted notions in limne (1) to exclude or Iimt the testinony
of Scott’s expert, Mark Baggett; (2) tolimt Scott’s evidence of
retaliation to those clains of retaliation raised in her second
anended conplaint; and (3) to exclude all testinony regardi ng age
discrimnation in the 1995 hiring. The court allowed Baggett to
testify about the 1993 hiring, but, finding that Scott had not
timely suppl enmented Baggett’'s opinions related to the 1995 hiring,
di sal l owed his testinony about the 1995 hiring. The court next
granted the University’s notion regardi ng evidence of retaliation,
limting Scott to the charges of retaliation raised in her second
anended conplaint. Finally, with respect to the 1995 hiring, the
court ruled that Scott could testify “in terns of retaliation but
not as a separate discrimnation clainf because she had not
presented the age discrimnation claimto the EECC

The court thus submtted two clains to the jury: (1) an age
discrimnation claim for the 1993 hiring, and (2) a retaliation
claimfor the 1995 hiring. The jury returned a verdict in favor of
Scott on the age discrimnation claim but in favor of the
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University on the retaliation claim Before the court gave the
jury its instructions, the parties stipulated that the court would
determ ne the question of danmages upon a verdict for Scott. After
the jury rendered its verdict, the court ordered the University to
hire Scott as a legal witing specialist at the next vacancy and
awar ded her front and back pay. Both parties submtted notions for
judgnent as a matter of |aw at the close of evidence and after the
verdi ct.

The University contends on appeal that the district court
erred (1) in concluding as a matter of law that it did not have
El eventh Amendnent imrunity from suit under the ADEA, (2) in
denying its notion for judgnent as a matter of |aw because the
evidence was insufficient to support Scott’s age discrimnation
claim and (3) in admtting Baggett’s testinony regarding the 1993
hiring. Scott cross-appeals the jury verdict on the retaliation
claim raising evidentiary issues only. Specifically, she clains
that the court erroneously excluded Baggett’s testinony regarding
the 1995 hiring and evidence of retaliation after Scott filed her
second anended conplaint. Scott also challenges the court’s
refusal to all ow evidence about her claimof age discrimnation in
the 1995 hiring. Both parties also appeal various issues related

to damages.? Because the Eleventh Anmendnent, when applicable

2 Because we reverse the judgnent entered in favor of Scott
on the age discrimnation claim we do not reach the issue of
damages or the University's evidentiary chall enges.
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inposes a limtation on our jurisdiction, see Sem nole Tribe of
Florida v. Florida, 517 U.S. 44, 54, 116 S. C. 1114, 1122, 134 L
Ed. 2d 252 (1996), we turn first to that issue.
I

The district court held, wthout explanation, that Congress
had abrogated the states’ Eleventh Anendnent imunity from suit
under the ADEA and that Scott’'s ADEA suit was therefore not barred
by the El eventh Anmendnent. The University disagrees, arguing that
it is immune fromsuit under the ADEA. 3

“The El event h Amendnent provides immunity to states fromsuits
in federal court by private persons.” Cool baugh v. Loui siana, 136
F.3d 430 (5th Gr. 1998), petition for cert. filed, 66 US L W
3783 (U.S. May 28, 1998) (No. 97-1941). That immunity is, however,
not without limt: “A state may consent to be sued in federal

court, and in certain circunstances, Congress nay abrogate the

3 Three circuits have addressed this issue since Sem nole
Tribe. Two have held that Congress abrogated the states’ El eventh
Amendnent i mmunity fromsuit under ADEA. See Goshtasby v. Board of

Trustees of the Univ. of Ill., 141 F.3d 761 (7th Cr. 1998); Hurd
v. Pittsburgh State Univ., 109 F. 3d 1540 (10th Cr. 1997). One has
reached the opposite result. See Kinel v. State of Fla. Bd. of

Regents, 139 F.3d 1426, 1433 (11th Gr. 1998) (concluding that
“nothing in the ADEA indicates a truly clear intent by Congress to
abrogate El eventh Anendnent inmunity”). District courts have split
on the issue, with the mnority reaching the opposite result of
Gosht asby and Hurd. See, e.g., McPherson v. University of
Montevallo, 938 F. Supp. 785 (N.D. Ala. 1996) (holding that
Congress did not abrogate states’ Eleventh Amendnent inmunity in
enacting the ADEA), aff’d, 139 F.3d 1426 (11th Cr. 1998).
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states’ sovereign inmunity.”* Goshtasby v. Board of Trustees of
the Univ. of IIll., 141 F.3d 761, 765 (7th Cr. 1998) (citing
Sem nole Tribe, 517 U S. at 63-66, 71 n.15, 116 S. C. at 1128,
1131 n.15; Fitzpatrick v. Bitzer, 427 U.S. 445, 456, 96 S. .
2666, 2671, 49 L. Ed. 2d 614 (1976)). In Sem nole Tribe, the
Suprene Court outlined a two-part inquiry for determ ning whet her
Congress has abrogated the states’ sovereign imunity from suit
under the Eleventh Amendnent in enacting particular |egislation:
“first, whether Congress ‘has unequivocally expressedits intent to
abrogate the immunity,’” and second, whether Congress has acted

‘“pursuant to a valid exercise of constitutional power.’” Sem nole

Tribe, 517 U S at 55 116 S. C. at 1123 (internal citation
omtted) (quoting Geen v. Mnsour, 474 U S. 64, 68, 106 S. C
423, 426, 88 L. Ed. 2d 371 (1985)). The University contends that
in extending the ADEA to the states, Congress satisfied neither of
t hese prongs.
A
Congress’s intent to abrogate state sovereign immunity “nmust

be obvious from*®a clear legislative statenent.’” Sem nole Tri be,
517 U.S. at 55, 116 S. . at 1123 (quoting Blatchford v. Native
Vill age of Noatak, 501 U.S. 775, 786, 111 S. C. 2578, 2584, 115 L.

Ed. 2d 686 (1991)). Congress nmay abrogate state sovereign immunity

4 Here, the University has not consented to suit.
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“only by making its intention unm stakably clear in the | anguage of
the statute.” |d. at 56, 116 S. C. at 1123 (quoting Dellnuth v.
Mut h, 491 U. S. 223, 109 S. . 2397, 105 L. Ed. 2d 181 (1989)). “A
general authorization for suit in federal court is not the kind of
unequi vocal statutory | anguage sufficient to abrogate the El eventh
Amendnent.” Dellmuth v. Muth, 491 U. S. at 231, 109 S. . at 2402,
105 L. Ed. 2d 181 (1989) (quoting Atascadero State Hosp. V.
Scanl on, 473 U.S. 234, 246, 105 S. C. 3142, 3149, 87 L. Ed. 2d 171
(1985)). Instead, both the text and structure of the statute nust
“make[] it clear that the State is the [intended] defendant to the
suit.” Sem nole Tribe, 517 U S at 57, 116 S. Q. at 1124.
Congress is not required, however, to “explicitly reference to
state sovereign immunity or the El eventh Anendnent.” Dellnuth, 491
US at 233, 109 S. . at 2403 (Scalia, J., concurring).

As originally passed, the ADEA was enacted pursuant to the
Comrerce O ause and applied only to private sector enployers. Age
Discrimnation in Enploynent Act of 1967, Pub. L. No. 90-202, 81
Stat. 602 (codified as anended at 29 U S.C. §8 621 et seq.). I n
1974, Congress anended the ADEA (the “1974 Anendnent”) to cover
state and | ocal governnment enpl oyees by expandi ng the definition of
“enployer” to include “a State or political subdivision of a State

and any agency or instrunentality of a State.”® Fair Labor

5 At the sane tinme, Congress al so anended the definition of
“enpl oyee” to include “enpl oyees subject to the civil service | ans
of a State governnent.” Fair Labor Standards Anendnents of 1974,
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St andards Anmendnents of 1974, Pub. L. No. 93-259, § 28(a)(2), 88
Stat. 55, 74 (codified as anended at 29 U S.C. 8 630(b)(2)). W
find that this reference to the “State” in the 1974 Anmendnent
evi dences a clear statenent that Congress intended to subject the
states to suit in federal court. See Ramrez v. Puerto Rico Fire
Serv., 715 F.2d 694, 701 (1st CGr. 1983) (“[T]he ADEA s express
aut hori zation for the mai ntenance of suit against state enployers
conpri ses adequate evidence to denonstrate the congressional wll
that El eventh Anmendnent immunity be abrogated.”).

Further conpelling evidence of Congress’s intent to abrogate
the states’ sovereign imunity is the ADEA s enforcenent provision
and its explicit incorporation of the enforcenent provision of the
Fai r Labor Standards Act (“FLSA’). The ADEA section, 29 U S C 8§
626(b), provides that “[t]he provisions of this chapter shall be
enforced in accordance with the powers, renedies, and procedures
provided in . . . 8 216 (except for subsection (a) thereof)
and subsection (c) of this section.”® Section 216(b) provides in
pertinent part that “[a]n action to recover the liability
prescribed . . . may be nmaintai ned agai nst any enpl oyer (including

a public agency) in any Federal or State court of conpetent

Pub. L. No. 93-259, § 28(a)(4), 88 Stat. 55, 74 (codified as
anmended at 29 U.S.C. § 630(f)).

6 Section 626(c)(1) provides: “Any person aggrieved may
bring a civil action in any court of conpetent jurisdiction for
such legal or equitable relief as wll effectuate the purposes of
this chapter.”
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jurisdiction by any one or nore enployees.”’” 29 U S.C. § 216(hb).
“Public agency” is defined in 29 U S.C § 203(x) as including “the
governnent of a State or political subdivision thereof.” See Hurd,
109 F.3d at 1544 n.3 (holding that Congress clearly intended to
abrogate state immunity for ADEA, reasoning, in part, that “the
[ FLSA] enforcenent provisions which the ADEA now references
specifically authorize ADEA suits in federal court”).

Accordingly, we hold that the |anguage of & 626(b) and 8§
216(b) in conjunction with the specific extension of the ADEA to
state enployers unequivocally expresses Congress’s intent that

state enpl oyers may be sued under the ADEA in federal courts. See

! I n Enpl oyees of Departnent of Public Health & Welfare v.
Departnent of Public Health & Welfare, M ssouri, 411 U. S. 279, 93
S. C. 1614, 36 L. Ed. 2d 251 (1973), the Suprene Court affirned
the district court’s dismssal of plaintiffs’ FLSA suit on the
grounds of Eleventh Anmendnent inmmunity. Follow ng that decision,
Congress anended 8 216(b) to its current form “to make it clear
that suits by public enployees to recover unpaid wages and
i qui dated damages under such section may be nmaintained in a
Federal or State court of conpetent jurisdiction” and to “overcone”
the Suprene Court’s decision in Enployees. H R Rep. No.93-913, at
45 (1974). That section had previously read that an “[a]ction to
recover such liability may be maintained in any court of conpetent
jurisdiction.”

The University argues that Congress’s failure to nake t he sane
change to the jurisdictional section of the ADEA that it did to §
216(b) of FLSA))even though the anmendnent to 8 216(b) was part of
the sanme anendnent that extended the ADEA to the states))inplies
t hat Congress did not intend to abrogate states’ El eventh Amendnent
immunity fromsuit under the ADEA. Conpare 29 U S.C. § 216(b) with
29 U S.C 8 626(c)(1). In mking this argunment, however, the
University fails to discuss 8 216(b) of FLSA or, nore inportantly,
the ADEA's explicit incorporation of that section in the ADEA
through 8§ 626(Db). We therefore find the University’'s argunent
unper suasi ve.
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Gosht asby, 141 F. 3d at 766 (concl uding that “‘[u] nl ess Congress had
said in so many words that it was abrogating the states’ sovereign
immunity in age discrimnation cases))and that degree of
explicitness is not required))it could not have nade its desire to
override the states’ sovereign immunity clearer’”) (quoting
Davi dson v. Board of Governors of State Colleges & Univs. for W
I11. Univ., 920 F.2d 441, 443 (7th Gir.1990)).
B

Havi ng deci ded that Congress intended to abrogate the states’
El eventh Anendnent inmunity in extending ADEA coverage to the
states, we next consider whether in doing so Congress acted
“pursuant to a valid exercise of power.”® Sem nole Tribe, 517 U.S.
at 55, 116 S. C. at 1123. In Sem nole Tribe, the Court concl uded
t hat Congress has constitutional authority to abrogate the El eventh
Amendrent imunity of the states through its powers under 8 5 of
the Fourteenth Anendnent, but not through its powers under the
Commerce O ause. ld. at 59, 66, 116 S. C. at 1125, 1128

(overruling Pennsylvania v. Union Gas, 491 U. S. 1, 109 S. . 2273,

8 Nei t her the Suprenme Court nor our circuit has decided
whet her the 1974 Amendnent may be upheld as a valid exercise of
Congress’s power under 8 5 of the Fourteenth Anmendnent. The

Suprene Court specifically declined to decide this issue in EECCv.
Wom ng, 460 U.S. 226, 243, 103 S. C. 1054, 1064, 75 L. Ed. 2d 18
(1983) (holding that “[t]he extension of the ADEA to cover the
state and | ocal governnents . . . was a valid exercise of Congress’
powers under the Commerce C ause,” and concluding that the Court
“need not decide whether it could al so be upheld as an exerci se of
Congress’ powers under 8 5 of the Fourteenth Amendnent”).
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105 L. Ed. 2d 1 (1989)). W nust determ ne, therefore, whether the
extensi on of ADEA coverage to the states was a valid exercise of
Congress’s powers under 8 5 of the Fourteenth Anendnent.

At the outset, we reject the University' s contention that
Congress’s enforcenent powers under 8 5 are limted to suspect
classifications. Cool baugh clearly establishes that Congress’s §
5 enforcenent powers are not limted to suspect classifications.
See Cool baugh, 136 F.3d at 433-34 (reaching this conclusion in
determ ning that Congress abrogated the states’ El eventh Anendnent
immunity in enacting the Anrericans with Disabilities Act (“ADA"));
see al so CGoshtasby, 141 F.3d at 770 (“The fact that age is not a
suspect qualification does not foreclose Congress from enforcing
t he Equal Protection O ause through an enact nent protecting agai nst
arbitrary and invidious age discrimnation.”).

Congress did not explicitly state that it was enacting the
1974 Amendnent pursuant to 8 5 of the Fourteenth Amendnent. The
Uni versity accordi ngly argues t hat because Congress did not nention
t he Fourteenth Amendnent in the 1974 Amendnent to the ADEA, it was
not acting pursuant to its 8 5 enforcenent powers. It is true
that, as the Suprenme Court has warned, “we should not quickly
attribute to Congress an unstated intent to act under its authority
to enforce the Fourteenth Amendnent.” Pennhurst State Sch. & Hosp.
v. Hal derman, 451 U.S. 1, 16, 101 S. C. 1531, 1539, 67 L. Ed. 2d

694 (1981). However, contrary to the University' s assertion,
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Congress need not “recite the words ‘section 5 or ‘Fourteenth
Amendnent’ or ‘equal protection,’ for ‘[t] he
constitutionality of action taken by Congress does not depend on
recitals of the power which it undertakes to exercise.” EEQC v.
Wom ng, 460 U.S. 226, 243 n.18, 103 S. C. 1054, 1064 n. 18, 75 L.
Ed. 2d 18 (1983) (quoting Wods v. Coyd W MIller Co., 333 US.
138, 144, 68 S. C. 421, 424, 92 L. Ed. 2d 596 (1948)). Instead,
we | ook to the structure of the ADEA as well as its l|egislative
history in determning whether Congress relied on its § 5
enforcenent power to enact the 1974 Anmendnent. See CGoshtasby, 141
F.3d at 766-68; see al so Cool baugh, 136 F.3d at 435-37 (review ng
Congressional findings and legislative history of ADA in
determ ning that Congress acted withinits 8 5 enforcenent power in
enacting the ADA).

In Cty of Boerne v. Flores, _ US |, 117 S. C. 2157
2163, 138 L. Ed. 2d 624 (1997), the Suprene Court reiterated that
the Congress’s 8 5 enforcenent power enconpasses | egislation that
carries out the objectives of the Fourteenth Anendnent. NMboreover,
it clarified that “[l]egislation which deters or renedies
[ Fourteenth Anendnent] constitutional violations can fall wthin
the sweep of Congress’ enforcenment power even if in the process it
prohi bits conduct which is not itself unconstitutional and i ntrudes
into ‘legislative spheres of autonony previously reserved to the

States.”” 1d. (quoting Fitzpatrick, 427 U.S. at 455, 96 S. C. at
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2671). Thus, as the Flores Court reaffirnmed, Congress has, under

its 8 5 enforcenent power, “the authority to both renedy and
prevent constitutional violations.” Cool baugh, 136 F.3d at 434;
see also Flores, = US at |, 117 S. C. at 2164 (enphasi zing

that Congress’s 8 5 enforcenment power, which the Court has
described as renedial, is limted to enforcing the provisions of
t he Fourteenth Amendnent).

I n Cool baugh, we concluded that “Congress is authorized to
adopt legislation that renedies or prevents unconstitutional
conduct, provided there is a ‘congruence and proportionality
between the injury to be prevented or renedied and the neans
adopted to that end.’” Cool baugh, 136 F. 3d at 435 (quoting Fl ores,

us at _ , 117 S. CO. at 2164). W are guided in our
determ nation of this issue by the two-part proportionality inquiry
set out in Cool baugh, where we explained that “It]his
proportionality inquiry has two facets: the extent of the
t hreatened constitutional violations, and the scope of the steps
provided in the legislation to renmedy or prevent such violations.”
Cool baugh, 136 F.3d at 435. To determine “the extent of the
threatened constitutional violations”))the first prong of the
proportionality test))we exam ne Congress’s findings regarding the
evils it was addressing in passing the ADEA As stated in the
ADEA' s preanble, Congress found that “in the face of rising

productivity and affluence, ol der workers find thenselves
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di sadvantaged intheir efforts to retain enpl oynent, and especially
to regain enploynent when displaced from jobs.” 29 U S.C 8
621(a)(1). It further found that “the setting of arbitrary age
limts regardless of potential for job performance has becone a
common practice, and certain otherw se desirabl e practices may work
to the disadvantage of older persons.”® 29 US C § 621(a)(2).
Congr ess concl uded t hat “[1]t i1s therefore the purpose of this Act
to pronote enploynent of older persons based on their ability
rather than age; to prohibit arbitrary age discrimnation in
enpl oynent; to help enployers and workers find ways of neeting
probl ens arising fromthe i npact of age on enploynent.” 29 U S. C
8§ 621(b). In addition to these statenents by Congress, the
Secretary of Labor reported the foll ow ng, based on “the extensive

factfindi ng undertaken by the Executive Branch and Congress” prior

o Congress also set forth the followng additiona
fi ndi ngs:
(3) the incidence of unenploynent, especially
| ong-term unenpl oynment wth resul tant
deterioration of skill, norale, and enpl oyer

acceptability is, relative to the younger
ages, high anong ol der workers; their nunbers
are great and grow ng; and their enploynent
probl ens grave,;

(4) the exi stence in i ndustries af fecting
comerce, of arbitrary discrimnation in
enpl oynent because of age, burdens commerce
and the free flow of goods in commerce.

29 U.S.C. § 621(a).
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to the enactnent of the ADEA

Al t hough age discrimnation rarely was based on the sort

of ani nus notivating sone other forns of discrimnation,

it was based in | arge part on stereotypes unsupported by

objective fact, and was often defended on grounds

different fromits actual causes. . . . Moreover, the
avai |l abl e enpirical evidence denonstrated that arbitrary

age lines were in fact generally unfounded and that, as

an overall matter, the performance of ol der workers was

at |l east as good as that of younger workers.

Wom ng, 460 U. S. at 231, 103 S. C. at 1057 (citing Report of the
Secretary of Labor, The O der Anmerican Wrker: Age Discrimnation
in Enpl oynent (1965)).

Al t hough the legislative history of the 1974 Anmendnent is
sonewhat  sparse, it evidences that *“Congress subsequently
established that these sane conditions existed in the public
sector.” Goshtasby, 141 F. 3d at 772 (citing S. Rep. No. 93-846, at
112 (1974); 118 Cong. Rec. 7,745 (1972) (remarks of Sen.

Bent sen) 19) . Congress indicated its purpose in passing the 1974

10 In introducing a prior, unsuccessful bill extending
coverage of the ADEA to federal, state, and |ocal enployees,
Senat or Bentsen nade the foll ow ng renmarks:

[ T here are strong i ndications that the hiring and firing
practices of governnent units discrimnate against the
el derly, frequently pressuring theminto retiring before
their productive days are over. . . . [Whatever the
form the pressures directed against ol der Governnent
enpl oyees constitute fl agrant exanpl es of age
di scrimnation in enploynent, and as such, they shoul d be

outlawed. . . . Quite apart fromany econom c argunents,
the central issue is whether we want to give older
workers a feeling that they can still contribute, that
their age is no bar to a productive life. If we fail to

give our older citizens an equal chance in enpl oynent
deci sions, we nay add to the feeling of usel essness which
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Amendnent by quoting the foll ow ng remarks:

As the President said in his nessage of March 23, 1972,

supporting such an extension of coverage under the ADEA:

“Discrimnation based on age))what sone people cal

‘age-ism))can be as great an evil in our society as

di scrimnation based on race or religion or any other

characteristic which ignores a person’s uni que status as

an individual and treats himor her as a nenber of sone

arbitrarily-defined group. Especially in the enpl oynent

field, discrimnation based on age is cruel and
self-defeating; it destroys the spirit of those who want

to work and it denies the Nation[] the contribution they

could nmake if they were working.”

H R Rep. No. 93-913, at 40-41 (1974). Senator Bentsen nade the
follow ng remarks regarding the 1974 Anendnent: “The passage of
this neasure insures that Governnent enpl oyees will be subject to
the sanme protections against arbitrary enpl oynent based on age as
are enployees in the private sector.” 120 Cong. Rec. S8, 768
(1974).

G ving these congressional findings the substantial deference
that we nust, see Cool baugh, 136 F.3d at 435, we find that the
| egislative history of the ADEA supports Congress’s findings that
discrimnation on the basis of age presented a serious and common
probl em See Hazen Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S.
. 1701, 1706, 123 L. Ed. 2d 338 (1993) (“Congress’ promnul gation
of the ADEA was pronpted by its concern that ol der workers were

being deprived of enploynent on the basis of inaccurate and

is so preval ent anong ol der Anericans today.
118 Cong. Rec. S7,745-46 (1972).
-16-



stigmati zing stereotypes.”); EEOCCv. Elrod, 674 F. 2d 601, 604 (7th
Cr. 1982) (holding that the legislative history of the ADEA
supports a concl usion that the purpose of the ADEA was “to prohibit
arbitrary, discrimnatory conduct that is the very essence of the
guarantee of ‘equal protection of the laws’ of the Fourteenth
Amendnent ") .

The remai ni ng part of our inquiry is “whether the scope of the
[ADEA] is so ‘sweeping that the statute cannot be seen as
proportional to the evil Congress sought to address.” Cool baugh,
136 F.3d at 437. In CGoshtasby, the Seventh Circuit summarized the
scope of the ADEA as foll ows:

The purpose of the ADEA is “to prohibit arbitrary age

discrimnation in enploynent.” The ADEA attenpts to

redress and prevent discrimnation and stereotyping of

ol der Americans by requiring that determ nati ons be based

on nerit. See Hazen Paper Co., 507 U. S. at 611, 113 S

Ct. at 1706 (“The enpl oyer cannot rely on age as a proxy

for an enployee’s renmaining characteristics, such as

productivity, but nust instead focus on those factors

directly.”). Thus, the ADEA requires personalized

determ nations based on facts. |If however, youth is a

bona fide occupational qualification that is reasonably

necessary to the normal operation of the particular

busi ness, an enployer may use age as a criterion for

enpl oynent decisions. . . . The ADEA, as applied by the

courts, ferrets out i nstances  of arbitrary age

di scrim nation.

Goshtasby, 141 F.3d at 772 (citations omtted). As the Seventh
Circuit opined, “unlike the statute at issue in Flores, which
i nposed ‘the nost demandi ng test known to constitutional |law, ' the
ADEA is narrowmy drawn to protect older citizens fromarbitrary and

capricious action by the state.” |Id. W agree and, therefore,
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cannot conclude that the renedies inposed by the ADEA “are too
sweeping to survive the Flores proportionality test for | egislation
that provides a renedy for wunconstitutional discrimnation or
prevents t hreat ened unconstitutional actions.” Cool baugh, 136 F. 3d
at 438. We accordingly hold that the ADEA represents a valid
exercise of Congress’s 8 5 enforcenent power under the Fourteenth
Amendnent . Thus, the University is not entitled to Eleventh
Amendnent imunity from suit under the ADEA
11

The University noved for judgnent as a matter of |aw on
Scott’s claimof age discrimnation at the close of Scott’s case,
at the close of all the evidence, and after the verdict. On
appeal, the University contends that the district court erred in
denyi ng t hese noti ons because Scott presented i nsufficient evidence
that age was a determ native factor in its 1993 hiring decision

A

We review a district court’s denial of a notion for judgnent
as a matter of |law de novo. See Travis v. Board of Regents of the
Univ. of Tex. Sys., 122 F.3d 259, 263 (5th Gr. 1997), cert.
denied, __ US. _, 118 S. Ct. 1166, 140 L. Ed. 2d 176 (1998). “A
nmotion for judgnent as a matter of law. . . in an action tried by
jury is a challenge to the legal sufficiency of the evidence
supporting the jury's verdict.” Harrington v. Harris, 118 F.3d

359, 367 (5th Gir. 1997), cert. denied, ___US.___, 118 S. O. 603,
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139 L. Ed. 2d 491 (1997) (internal quotations and citation
omtted). W test jury verdicts for sufficiency of the evidence
under the standards set forth in Boeing Co. v. Shipnman, 411 F. 2d
365, 374 (5th Cr. 1969) (en banc), overruled on other grounds,
Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th Gr. 1997)
(en banc), viewng all the evidence and drawing all reasonable
inferences in the |ight nost favorable to the verdict. Rhodes v.
@Qui berson Ol Tools, 75 F.3d 989, 993 (5th Gr. 1996) (en banc)
(quoting Boeing, 411 F.2d at 374).

Under Boeing, there nust be a conflict in substantial evidence
to create a jury question. Thus, a court should grant a notion for
judgnent as a matter of |aw “not only when the non-nobvant presents
no evidence, but also when there is not a sufficient ‘conflict in

substantial evidence to create a jury question. Travis, 122 F. 3d
at 263 (quoting Boeing, 411 F.2d at 374). “Substantial evidence is
defined as ‘ evidence of such quality and wei ght that reasonabl e and
fair-mnded nmen in the exercise of inpartial judgnment m ght reach
different conclusions.”” Rhodes, 75 F.3d at 993 (quoting Boeing,
411 F. 2d at 374). “Anere scintilla of evidence is insufficient to
present a question for the jury.” Boeing, 411 F.2d at 374.

W apply the burden-shifting framework expounded by the
Suprene Court in McDonnell Douglas Corp. v. Geen, 411 U. S. 792, 93
S. . 1817, 36 L. Ed. 2d 668 (1973), and Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67 L.
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Ed. 2d 207 (1981), to ADEA cases. See Rhodes, 75 F.3d at 992-93.
When a case has been fully tried on the nerits, however, “we need
not parse the evidence into discrete segnents corresponding to” the
different stages of the MDonnell Douglas-Burdine franmework.
Travis, 122 F. 3d at 263. |Instead, applying Boeing' s sufficiency of
the evidence standards, we exam ne whether the plaintiff has net
her ultinmate burden of proving that the enployer discrimnated
agai nst her because of age. See id.

A plaintiff need not, however, provide direct evidence to
sustain a jury finding of discrimnation. See Rhodes, 75 F.3d at
993. “Because direct evidence is rare in discrimnation cases, a
plaintiff nust ordinarily use circunstantial evidence to satisfy
her burden of persuasion.” 1d. Crcunstantial evidence nust be
such, however, “as to allow a rational factfinder to make a
reasonabl e inference that age was a determ native reason for the
enpl oynent deci sion.” | d. Moreover, to give rise to such an
inference of discrimnation, the enployee nust provide sone
evi dence, direct or circunstantial, to rebut each of the enpl oyer’s
proffered reasons and allow the jury to infer that the enployer’s
explanation was a pretext for discrimnation. See Swanson V.
Ceneral Servs. Admn., 110 F.3d 1180, 1185 (5th Gr. 1997), cert.
denied, _ US. _, 118 S. C. 366, 139 L. Ed. 2d 284 (1997); EECC
v. Texas lInstrunments Inc., 100 F.3d 1173, 1180 (5th Gr. 1996).

“The trier of fact may not sinply choose to disbelieve the
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enpl oyer’ s explanation in the absence of any evi dence show ng why
it should do so.” Swanson, 110 F.3d at 1185.

Al t hough “[i]n tandemwith a prima facie case, the evidence
allowing rejection of the enployer’s proffered reasons wll often,
perhaps wusually, permt a finding of discrimnation wthout
addi tional evidence,” Rhodes, 75 F.3d at 994, it does not always
do so. See Travis, 122 F.3d at 263 (explaining that even if a
plaintiff’s evidence “permt[s] a tenuous inference of pretext and,

by extension, discrimnation,” the evidence may “be i nsufficient as
a matter of law to support a finding of discrimnation”). “I Al
jury issue will be presented and a plaintiff can avoid
judgnent as a matter of law if the evidence taken as a whole (1)
creates a fact issue as to whether each of the enployer’s stated
reasons was what actually notivated the enployer and (2) creates a
reasonabl e inference that age was a determnative factor in the
actions of which plaintiff conplains.” Rhodes, 75 F.3d at 994. On
the other hand, an enployer wll be entitled to judgnent as a
matter of law “if the evidence taken as a whole would not allow a
jury to infer that the actual reason for the [enployer’s deci sion]
was discrimnatory.” Rhodes, 75 F.3d at 994.
B
Wth these principles in mnd, we turn to the case at hand.

Arguing that there is no evidence to support the jury’s verdict of

discrimnation, the University characterizes this case as the
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proverbi al second-guessing of its decision that Qullick was nore
qualified than Scott. The University consistently asserted
t hroughout trial ))and conti nues to argue on appeal ))that whil e Scott
was highly qualified for the legal witing specialist position, she
was sinply not the nobst qualified. As the University has
repeatedly pointed out, and Scott has not disputed, the conmttee
ranked Scott third out of the twenty-six applicants for the 1993
hi ri ng and woul d have offered the position to Scott if Qullick had
refused the offer and Scott’'s reference check was satisfactorily
concl uded.

Scott contends that she did in fact present sufficient
evi dence of age discrimnation. Scott first clainms that the
University’'s reasons for not hiring her were pretextual, thus
provi di ng ci rcunstantial evidence of discrimnation. Scott further
argues that, apart from the evidence specifically refuting the
Uni versity’ s reasons for not hiring her, she presented other direct
and circunstantial evidence show ng that the University’s decision
was notivated by age. W address in turn the various conponents of
Scott’s evidence.

1

In support of its 1993 hiring decision, the University
produced several reasons why the conmttee ranked Gullick second
and Scott third. At trial, three of the four nenbers of the 1993
hiring commttee testified as to their reasons for ranking GQullick
over Scott. Al three enphasized Qullick’s four and a half years
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of federal district court clerkship experience, viewng that
favorably over Scott’s one-year M ssissippi Suprene Court justice
clerkship. Bush in particular valued this credential, considering
a federal clerkship to be the “best apprenticeship you can have for
teaching |l aw at any level.” The nenbers also cited GQullick’ s very
favorable letters of recommendation; Bush noted that the three
judges for whom Gul l'i ck had worked had gi ven her strong letters of
recomendation. The comm ttee nenbers considered the quality and
extent of @llick’s legal witing experience to be superior to
Scott’s, a criterion they all considered crucial for the position.
In addition to the witing experience she gai ned while clerking,
t hey enphasi zed her experience witing briefs on a contract basis
for attorneys in Menphis. Pittman noted that Qullick had witten
and argued briefs during this tine, even arguing at |east one

before the Sixth Grcuit. Finally, although they all thought Scott

interviewed well, they believed Gullick’s interviewto be stronger
than Scott’s. Testifying that @llick came across as “very
ent husiastic” and “forceful” in her interview, Pittman viewed her

interview and work experience so favorably that at one tine he
consi dered ranking Gullick over even Shel son. Although Bush noted
that Scott gave one of the better interviews of the finalists, he
praised @llick as being very outgoing and very assertive,
resulting in a strong interview Wiile the conmttee nenbers
viewed Scott’s Ph.D. and prior college-level teaching experience
very positively, considering the latter to be nmuch nore extensive
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than Gullick’s two years of high school teaching, they found these
ot her reasons to warrant ranking Gullick one notch above Scott.

Several of these reasons were included in the Affirmative
Action report the Law School filed wth the University’'s
Affirmative Action office. The report, which was conpleted and
submtted after the initial ranking, explained first why Shel son
was sel ected. The report then explai ned why ot her applicants were
deselected.* Wth respect to Gullick, the report stated:

Ms. Qullick had significant I egal witing experience both

as a law clerk for four years at the trial court |eve

and as a practicing attorney, but she had no significant

teachi ng experience. M. @llick has witten briefs and

has argued at | east one federal appellate case. She had

a strong interview, but |lacks significant teaching
experi ence.

1 Scott argues that the reasons provided by the University
other than in the Affirmative Action report are highly suspect,
post hoc rationalizations. This contention is easily rejected
The Affirmative Action report undisputedly describes the reasons
Shel son was sel ected over the other candidates. Mreover, Scott
presents no evidence that the explanations given by the conmttee
menbers for ranking GQullick second and Scott third were not the
menbers’ legitimte reasons at the tinme of their decision. See
EECC v. Louisiana Ofice of Coonmunity Servs., 47 F.3d 1438, 1445-46
(5th Gr. 1995) (rejecting EEOC s argunent that the standards used
by the enployer in making its pronotion decision were post hoc
rationalizations: “[We decline to substitute our judgnent for the
enpl oyer in evaluating what types of experience are nost val uable
for an enployee in the new position in the absence of proof that
the standards were not consistently applied or were so irrational
or idiosyncratic as to suggest a cover-up.”); cf. Lloyd v. Georgia
@l f Corp., 961 F.2d 1190, 1195 & n.7 (5th Cr. 1992) (explaining
that jury could reasonably infer that enployer’s explanation of
poor performance was “‘an after the fact inspiration triggered by
the necessity of fending off litigation” when no supporting
docunent ati on of poor perfornmance existed in enpl oyee s personnel
file) (quoting Walther v. Lone Star Gas Co., 952 F.2d 119, 124 (5th
Cr. 1992)).
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Wth respect to Scott, the report stated:

Al t hough Ms. Scott has a substantial amount of English

teachi ng experience and one year of clerking at the

appel l ate | evel, she had no teachi ng experience in | egal
writing. Moreover, Ms. Scott has never worked in the

class room wth «collaborative groups, which is a

significant part of the pedagogy of the Legal Witing

Program
Citing all of these reasons, the University adamant|y contends t hat
Scott sinply presented no evidence show ng that these sound,
prof essional reasons, or the commttee’s reliance on them were
false, let alone a pretext for age discrimnation.

Scott di sagrees, claimng that she established a genui ne i ssue
for trial about the legitinmacy of each of the nondiscrimnatory
reasons offered by the University for ranking Gullick over her
She first challenges the Affirmative Action report’s statenent that
Scott was desel ected because she had neither taught legal witing
nor worked with collaborative groups. Scott clains that these
reasons are pretexts for discrimnation because Qullick had not
taught legal witing either, Robertshaw did not even ask Qullick
about collaborative groups, and Robertshaw testified that
col | aborative groups were not that inportant and that there was
not hing particularly difficult about them The University responds
by pointing out that the Affirmative Action report to which Scott

refers sets forth the University’s reasons why Shel son was sel ect ed

and the other applicants were deselected, ! not why Qullick was

12 Shel son was the only candi date who had previously taught
legal witing, and, according to the report (as well as the
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sel ected and Scott desel ected))a fact that Scott does not dispute.
Thus, the University argues, Scott does not effectively refuteits
reasons for preferring Qullick over Scott and, in fact, nerely
restates the reasons why it preferred Shelson over Scott and
@l lick. W agree.

Scott next <challenges the University' s explanation that
Gl lick had nore extensive legal witing and research experience.
She attenpts to rebut this explanation by pointing out that she was
teaching legal research to first-year |aw students at the tinme of
the 1993 hiring and that she had nore than ten years experience
teaching college-level English. She also argues that the
commttee’'s ranking of Qullick over Scott based on witing skills
could not be true because the conmttee nmade its initial ranking
W t hout the benefit of Scott’s witing sanples.

At the outset, we note that neither the Affirmative Action

report nor the conmttee nenbers’ testinony indicates that the

commttee nenbers’ testinony), this was the primary reason the
commttee ranked Shelson over Gullick and Scott. The record
i ndicates that the fact that Scott had no experience teaching with
col | aborative groups was relevant to the conparison of Scott to
Shel son. Robertshaw explained at trial that she asked Scott about
her experience with col | aborative groups to determ ne the rel evance
of her prior teaching experience to the legal witing position

Furthernmore, nothing in the record indicates that any of the
comm ttee nmenbers ever contended that GQullick’ s teachi ng experience
was a plus factor for GQullick. 1In fact, Robertshaw expl ai ned that
she did not ask Gullick about coll aborative group teachi ng because
@ullick’s only experience teaching was at the high school |evel,
sonething which all of the commttee nenbers testified weighed
agai nst her when conpared to Scott.
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commttee cited GQullick’s research skills as a reason for ranking
Gullick over Scott. Thus, any attenpt Scott nakes to rebut such a
reason is irrelevant. The University did, of course, repeatedly
mention legal witing experience as a basis for ranking Gullick
over Scott. Scott’s first two reasons here))her experience
teaching English and her experience teaching |egal research))do
not, however, cast suspicion on the conmttee’s opinion that
Qullick’s legal witing experience was superior to Scott’s
experience and instead present only a m smatched conpari son.

Wth respect tothe witing sanples, the record indicates that
Scott submtted her witing sanples to the commttee shortly after
its June 14th neeting, at which tine the commttee ranked the

finalists.'® The relevancy of this fact to the commttee’ s stated

13 Bush, one of the commttee nenbers, was responsible for
informng the interviewes that they had been selected for an
i ntervi ew He was to tell them at the time he scheduled their
interviews that they needed to provide the commttee with witing
sanpl es when they arrived for their interview Bush testified that
he forgot to tell Scott to bring a witing sanple to the interview.
He expl ai ned that when he invited the other candi dates, he did so
on the telephone fromhis office, where he referred to a list of
things he wanted to tell the candi dates; when he infornmed Scott of
her selection for an interview, however, he wal ked downstairs to
the library and did not have his list for reference. Scott
testified that she was asked for her witing sanples at her
interview, which was on a Thursday, but was not able to give them
to the commttee until Monday because she had to go hone to
GQul fport to retrieve them

The commttee nmet on the norning of that Monday, June 14th.
The record indicates that while the rankings made at that neeting
were subject to certain contingencies, including, anong other
t hi ngs, reference checks of the top two candi dates, these rankings
wer e approved by the Dean and renmain unchanged as a result of the
reference checks and the resolution of the other contingencies.
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reasons for its decision is, however, not evident. The reason
offered by the University for ranking Gullick over Scott was the
quality of «@ullick’s legal witing experience as conpared to
Scott’s. The record indicates that the commttee nenbers based
their opinions of Gullick’s legal witing experience on GQullick’s
federal clerkship experience, her subsequent brief-witing work,
and her letters of recomrendati on))none of which Scott is able to
rebut . Moreover, the only trial testinony elicited of the
comm ttee nenbers regarding their consideration of witing sanples
was Robertshaw s testinony that although she reviewed sone of
@Qullick’s witing sanples, she read Scott’s witing sanples at
about the sanme tinme she read Gullick’s. For these reasons, we
conclude that Scott has failed to present evidence rebutting the
University’'s reliance on Qullick’s legal witing experience in
ranking @ullick over Scott.

Scott is unable to present evidence refuting any of the
University' s other reasons for ranking Gullick over Scott. Most
not ably, she does not attenpt to refute the commttee’s reliance on
Qullick’s federal clerkship experience, which was arguably the
commttee nenbers’ primary reason for ranking Qullick over Scott,

other than by introducing statenments that a M ssissippi Suprene

14 Wth respect to her opinion of the witing sanples,
Robertshaw testified that while Scott’s witing sanples were
“pretty good,” they did not affect her opinion of Scott’s ranking
inrelation to Gullick, who submtted a brief that Gullick wote
for an appeal to the Sixth Grcuit and that Robertshaw consi dered
“very outstanding.”
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Court clerkship is conparable to a federal clerkship. In fact, in
her brief, Scott concedes that GQullick possessed this qualification
and she did not. “Were the plaintiff has offered no evidence to
rebut the enployer’s facially benign expl anations, no i nference of
di scrimnation can be drawn.” EECC v. Louisiana Ofice of
Community Servs., 47 F.3d 1438, 1447 (5th Gr. 1995); see also id.
at 1448 (“[T]he only evidence [of discrimnatory intent] is the
EECC s own speculation that age notivated the decision not to
pronote Fisher. We have consistently held that an enployee’s
subj ective belief of discrimnation, however genui ne, cannot be the
basis of judicial relief.”).

Despite this lack of evidence rebutting the University’'s
proffered legitimte, nondi scrimnatory reasons for ranking Gullick
second and her third, Scott clains that not only was she better
qualified than @llick, she was clearly better qualified.
Specifically, she clains that the jury could have found that her
Ph.D. in English, Masters in Library Science, college teaching
experience, M ssissippi Suprene Court clerkship, and experience
teaching | egal research to | aw students conpared to Gullick’s B. A
in English, federal clerkship, and two years teaching high schoo
made Scott so clearly better qualified that the University's
reasons for not selecting Scott mnmust have been pretexts for age
di scrim nation.

W have held that “a plaintiff can take his case to a jury
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wth evidence that he was clearly better qualified than younger
enpl oyees” who were selected for the position at issue.'™ Wilther
v. Lone Star Gas Co., 952 F.2d 119, 123 (5th Gr. 1992) (enphasis
added); see also Louisiana Ofice of Cormunity Servs., 47 F.3d at
1444 (“A factfinder can infer pretext if it finds that the enpl oyee
was ‘clearly better qualified (as opposed to nerely better or as
qualified) than the enpl oyees who are selected.”). “However, this
evidence nust be nore than nerely subjective and specul ative.”
Ni chol s v. Loral Vought Sys. Corp., 81 F.3d 38, 42 (5th Cr. 1996).
“To establish a fact question as to relative qualifications, a
plaintiff nust provide sufficiently specific reasons for his
opi nion; nere subjective speculation wll not suffice.” | d.
Moreover, in pursuing this inquiry, we recognize that “the judicial
systemis not as well suited by training and experience to eval uate
qualifications . . . in other disciplines as are those persons who
have trained and worked for years in that field of endeavor for
whi ch the applications under consideration are being evaluated.”

Loui siana O fice of Community Servs., 47 F.3d at 1445. Thus,

15 | n Bodenhei ner v. PPG I ndus., Inc., 5 F.3d 955, 959 n.8
(5th Cr. 1993), we questioned whether this proposition renmains
viable in light of the Suprene Court’s decisionin St. Mary’ s Honor
Center v. Hicks, 509 U S 502, 113 S.C. 2742, 125 L.Ed.2d 407
(1993) because “[a]rguably, evidence showng the plaintiff was
‘clearly better qualified establishes only that the enployer’s
proffered reasons were pretextual and not that they were a pretext
for age discrimnation, as required by St. Mary’'s.” Because we
conclude that Scott has failed to present evidence that she was
clearly better qualified than Qullick, we need not reach that
guestion today.
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“fulnless disparities in curricula vitae are so apparent as
virtually to junp off the page and slap us in the face, we judges
should be reluctant to substitute our views for those of the
i ndi vidual s charged with the evaluation duty by virtue of their own
years of experience and expertise in the field in question.” Id.
To support her assertion that she was clearly better qualified
than @ullick, Scott presents her testinony and the testinony of
Mark Baggett, her expert.!® Scott testified that she had a Ph.D
and a Masters degree in English in addition to her |aw degree
while @Qullick had only a |aw degree. She cited her extensive
teachi ng experience conpared to Gullick’s two years of teaching
hi gh school . She also conpared her M ssissippi Suprene Court
clerkship to @Qllick’s federal clerkship, concluding that her
cl erking experience was superior to Gullick’s. She al so noted that
one of the two professors as well as a group of students who gave
their opinions of the candidates to the commttee ranked her one
ahead of @ullick. (The other professor listed both Gullick and
Scott in his top three, but did not rank themw thin that group.).
Scott also points to the testinony of her expert, Mark
Baggett, who teaches English literature and conposition in the
English departnent as well as Il egal witing and research in the | aw

school at Cunberland University. Baggett stated that Scott was

16 On appeal, the University challenges the adm ssion of
Baggett’'s testinony regarding the 1993 hiring on three grounds.
Because we reverse the judgnent entered in favor of Scott on the
age discrimnation claim we need not consider these argunents.
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“clearly better qualified” for the legal witing position than
@l i ck. He based this decision primarily on Scott’s Ph.D. in
Engl i sh because it requires a dissertation, which he described as
a very rigorous witing project, and involves teaching. He also
cited her experience in private practice, her degree in Library
Science, and her job as reference |librarian at the Law School’s
library as further supporting his opinion. Finally, Baggett
testified that a State Suprene Court clerkship and a federal
clerkship are generally conparable in the extent of |egal research
and writing.

The University contends that Scott’s evidence, including her
and Baggett’'s testinony, did nothing nore than present a difference
of opinion as to whether Scott or Qullick was better qualified for
the job and, therefore, did not establish either directly or
t hrough i nference that the University intentionally refusedto hire
Scott because of her age. W agree. Their testinony, as well as
our review of the resunes and other docunents included in the
record, is insufficient evidence that Scott was clearly better
qualified and, therefore, does not suffice to present a jury

guestion as to pretext.!” Scott’s conparison of her qualifications

17 W note that Baggett’s statenent that Scott was “clearly
better qualified” for the legal witing position cannot by itself
be sufficient to create a jury question on discrimnation; |ike

Scott, Baggett nust present specific reasons supporting this
concl usi on. Cf. Nchols, 81 F.3d at 42 (“To establish a fact
question as to relative qualifications, a plaintiff nust provide
sufficiently specific reasons for his opinion.”).
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wth Qullick’s sinply does not reveal any “glaring distinction”
that woul d reasonably support a conclusion that she was clearly
better qualified than Gullick. See Gdomv. Frank, 3 F.3d 839, 846
(5th Cr. 1993) (“Their respective statenents of ‘specific
qualifications’ are quite different, but neither is particularly
nmore i npressive than the other. A careful and objective conparison
of Price’s and Odomis applications reveals no glaring distinction
that would support a finding that Odom was ‘clearly better
qualified than [Price] for the . . . position.””). W note first
that in <conmparing her qualifications to @illick’s, Scott
understates Gullick’s qualifications. Sherefers to Gullick s four
and a half years of federal clerkship experience nerely as a
“federal clerkship” and does not even nention, for exanple,
@Qullick’s other legal witing experience. Scott’s teaching
experience is, of course, nuch nore extensive than Gullick’s. On
t he ot her hand, the record reveals that Gullick had nore extensive
|l egal writing experience; for exanple, the record indicates that
@ullick had significant brief-witing experience, while Scott
testified that she had witten only one brief other than the briefs
she had witten for this lawsuit. Furthernore, |ike Scott’s,
Baggett’s conparison of Scott’s qualifications with Qllick’s
sinply does not reveal any “glaring distinction” that would
reasonably support a conclusion that Scott was clearly better

qualified or, nore inportantly, that the University discrimnated
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agai nst Scott on the basis of age.?!® In fact, his testinony
underm ned Scott’s in one respect: whil e she clainmed that her
clerkship was superior to Gullick’s, Baggett testified that they
wer e conpar abl e.

In sum we conclude that Scott’s qualifications are not “so
superior” to those of Gullick’s “to allow an inference of pretext.”
Loui siana O fice of Community Servs., 47 F.3d at 1445. W see no
“disparities incurriculavitae [that] are so apparent as virtually
to junp off the page and slap us in the face.” 1d.; see also Gdom
v. Frank, 3 F.3d 839, 847 (5th Cr. 1993) (“W find that neither
singly nor collectively do OQdonmis qualifications leap from the
record and cry out to all who would listen that he was vastly))or
even clearly))nore qualified for the subject job than was Price.”).
Di sagreenents over which applicant is nore qualified are enpl oynent
decisions in which we will not engage in the practice of second
guessi ng. See Bi enkowski v. Anerican Airlines, Inc., 851 F.2d

1503, 1507-08 (5th Gr. 1988) (“The ADEA was not intended to be a

18 This conclusion is bolstered by the fact that the
district court qualified Baggett as an expert only in |egal
witing, explicitly limting Baggett to testifying about |ega
witing ability (specifically, Scott’s legal witing ability as
conpared to Qullick’s), and not about hiring decisions. Thus, as
the district court expressly ruled, Baggett was not an expert on
hiring decisions. Nor could he be in this specific instance. He
had not, for exanple, net or interviewed any of the candi dates or
read the letters of recommendati on submtted by the applicants to
the commttee. H's opinion was based mainly on Scott’s and
@Qullick’s resunes and witing sanples, including the witing
sanples submtted to the commttee as well as two docunents Scott
prepared for this litigation.
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vehicle for judicial second-guessing of enploynent decisions, nor
was it intended to transformthe courts i nto personnel nmanagers.”);
Mechnig v. Sears, Roebuck & Co., 864 F.2d 1359, 1365 (7th Gr.
1988) (“[We do not sit as a super-personnel departnent that
reexamnes an entity’s business decisions.”). Even if evidence
suggests that a decision was wong, we wll not substitute our
judgnent as to who was nore qualified for the enployer’s business
j udgnent . See Bienkowski, 851 F.2d at 1508 (“The ADEA cannot
protect older workers from erroneous or even arbitrary personnel
deci si ons, but only from decisions which are unlawfully
notivated”). Such disputes do not support a finding of
di scrimnation and have no place in front of a jury.
2

Scott next clains that statistical evidence shows that the Law
School had a policy of not hiring tenure-track professors or |egal
writing teachers over the age of forty. She specifically relies on
the fact that the five legal witing teachers hired by the
University’ s |law school during the relevant period were all under
forty years old. She also clains that from 1986 through 1995, few
prof essors over the age of forty were hired, and the few who were
hired were significantly younger than Scott. In denying the
University' s first partial sunmary judgnment notion, the district
court referred to this evidence, noting that “it may be significant

that the | aw school has hired only one person in the over-forty age
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bracket since 1986 as a regular full-tinme professor” and that
“[t]hose in the protected age group who have been enployed were
hired as ‘visiting professor’ or ‘adjunct professor’ or ‘professor
eneritus’ or ‘acting professor.’” The University chall enges
Scott’s proposed evidence of a discrimnatory hiring policy first
by arguing that Scott ignores evidence in the record that refutes
her data and second by <claimng that her assertion of a
discrimnatory hiring policy is flawed as a statistical matter.
Assum ng arguendo that Scott’s data accurately states the ages
of professors and legal witing teachers hired during the stated
periods, we nonetheless agree with the University that Scott’s
asserted statistical evidence is fatally flawed and does not
support an inference of age discrimnation. We have previously
stated that while statistical evidence “may be probative of pretext
inlimted circunstances,” it “usually cannot rebut the enpl oyer’s
articul ated nondiscrimnatory reasons.” Texas Instrunents, 100
F.3d at 1184-85 (“[P]roof of pretext, hence of discrimnatory
intent, by statistics alone, would be a challenging endeavor.”)
(citing Walther, 977 F.2d at 162); LeBlanc v. Geat Am Ins. Co.,
6 F.3d 836, 848 (1st Cir. 1993) (“[A] conpany’s overall enploynent
statistics wll have little direct bearing on the specific
intentions of the enployer when dismssing a particular
individual.”). This insufficiency is especially true here because,

as the University argues, Scott failed to conpare the persons hired
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to the pool of qualified applicants when she presented this
purported statistical evidence of discrimnatory hiring practice.?®
See Anderson v. Douglas & Lomason Co., 26 F.3d 1277, 1286-87 (5th
Cir. 1994) (“Were plaintiffs use statistical evidence to chall enge
an enployer’s hiring practices, that evidence, to be probative of
discrimnatory intent, nust conpare the relevant portion of the
enpl oyer’s work force with the qualified populationin the rel evant
| abor market.”); id. at 1287 (“Actual applicant flow figures are
the preferred nethod by which to neasure an enployer’s hiring
practices and performance.”). Such an om ssion renders her
evidence invalid for purposes of rebutting the University’ s reasons
for ranking Qullick over Scott and for raising an inference of

di scri m nation. 2°

19 W note that Scott does not argue that she attenpted to
obtain this information or that she was prevented from doi ng so.

20 As the University argues, wthout such information,
not hi ng prevents us fromsurm sing that Scott was the only or one
of the very fewapplicants for the five legal witing positions who
was over the age of forty. And this flawis no | ess germane to her
data regarding the tenure-track professors who were hired during
the tinme periodreferred to by Scott. In fact, wi thout information
regardi ng the applicant pool, one plausible explanation of Scott’s
hiring data))and perhaps the only explanation appearing in the
record))is that provided by the University’s wtness, Carolyn
Staton, the University' s Associate Vice Chancellor for Academc
Affairs and fornmer Dean of the Law School, who testified that “the
probl em you m ght see with certain people who are comng in the
tenure trac[ k] jobs being younger is that people who have been in
the profession a long tine don't like to take the fifty, sixty,
seventy thousand dollar cut that they would have to take to becone
a |l aw teacher.”

-37-



At oral argunent, Scott made nuch of the fact that Robertshaw
wrote down on her copy of Scott’s resune the dates that Scott
recei ved her graduate degrees fromthe University of M ssissippi,
arguing that this fact allows for a reasonable inference of age
discrimnation. Scott clainmed that the effect of this action was
exacer bat ed because Robertshaw dom nated the search conm tt ee.

Robert shaw expl ai ned at trial that she asked Scott about these
dates to determne the relevancy of Scott’s course work to the
legal witing teaching position))she “wanted to find out when
[ Scott] had done her graduate work in English because the use of
multiple drafts and col |l aborative groups and the things that we
used in the [legal witing] programreally didn't develop until
about the early to the md 80s.” In denying the University’'s
nmotion for judgnment as a matter of law, the district court relied
on Robertshaw s notation of these dates, finding that Robertshaw s
testi nony about her concerns of when Scott received her advanced
English degrees “clearly raised the specter of age.” The court
further found that “the jury was entitled to believe Scott’s
argunent that Robertshaw s position as director of the |[egal
writing programwould carry nore weight with the other nenbers of
the selection commttee.”

The University argues that Robertshaw s noting of the dates
Scott attended graduate school is no evidence at all of age
di scrim nation. The University points out that Robertshaw s
expl anation for asking Scott about the dates remai ned undi sputed in
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the record. It enphasizes that age was never nentioned during any
of the commttee neetings and that Robertshaw did not rel ate either
the graduation dates or her conversation wth Scott about
col | aborative groups nethods to the other nenbers. Finally, the
Uni versity counters Scott’s argunent that Robertshaw dom nated the
search commttee by stressing that the search commttee was
conposed of the dean of the | aw school, a tenured professor, and an
associ ate, tenure-track professor in addition to Robertshaw and
that the trial testinony of the other commttee nenbers reveal ed
that they felt that the hiring decision was just as inportant to
them as to Robertshaw.

At first blush, Robertshaw s act of witing down the dates
Scott received her graduate degrees appears, as the district court
stated, to raise the specter of age. On further inspection,
however, we disagree with the district court. Viewing this
evidence in the light nost favorable to Scott, perhaps the nost the
jury could reasonably infer was that Robertshaw noted Scott’s
graduation dates on her resune as a rough indication of Scott’s
age. However, even if Robertshaw had noted Scott’s actual age on
her resune, this single notation, w thout other evidence of its
inport, is insufficient to support a reasonable inference of
discrimnation. See Corneveaux v. CUNA Mut. Ins. Goup, 76 F.3d
1498, 1504 (10th G r. 1996) (holding that a reasonable jury could

have concl uded t hat age pl ayed determ native role in hiring process
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where enployer wote down plaintiff’s and other job applicants’
ages, “sonetines underlining, circling or calculating ages on the
applicants’ resunes or other relevant docunents,” and “admt[ted]
to underlining and circling things he thought were ‘inportant’ or
‘relevant’ about an applicant”). As the Eighth Crcuit concl uded
in a case that the University cites and we find persuasive on this
poi nt :

Nor do we believe that the fact that the district nmanager

knew M. Nelson’s age could furnish the basis for a

reasonable inference that his age was a basis for his

term nation. A fact finder may not sinply convert a

condition that is necessary for a finding of liability

(here, know edge of a plaintiff’s age) into one that is

sufficient for such a finding.
Nel son v. J.C. Penny Co., Inc., 75 F.3d 343, 345 (8th Cr.), cert.
denied, - U S -, 117 S. C. 61, - L. BEd. 2d - (1996) (vacating the
jury verdict for plaintiff Nelson on his age discrimnation claim
and remandi ng for entry of judgnent in favor of the enployer); see
also May v. Shuttle, Inc., 129 F.3d 165, 173 (D.C. Gr. 1998),
cert. denied, - US -, 118 S. C. 2320, 141 L. Ed. 2d 695 (1998)
(expl ai ning that supervisor’s know edge of workers’ ages and how
much it cost the conpany to keep themenpl oyed was i nsufficient to
show unl awful notivation); Jang v. Biltnore Tire Co., 797 F. 2d 486,
489 n.3 (7th G r. 1986) (concluding that testinony that supervisor
asked plaintiff about his age “falls far short of constituting

direct proof of age discrimnation”). Scott does not respond in

her brief to the argunents or cases advanced by the University,
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and, wunearthing no cases suggesting an alternative |ega
significance of Robertshaw s actions, we concl ude that Robertshaw s
writing down these dates is insufficient, w thout nore, to support
a finding that age was a notivating factor in the University’'s
decision to hire Gullick over Scott.
4

Finally, Scott asserted at oral argunment that the jury was
entitled to infer discrimnation from the evidence that she was
treated differently fromthe other applicants in that the commttee
did not call her references, did not tell her to bring a witing
sanple to her interview, and did not take her to | unch when she was
interviewed. W can reject this last point in short order because
the record reveals that Scott was not the only interviewe not
taken out to lunch: Bush testified that the commttee did not take
Duffy Gcaham the | ast candidate interviewed by the commttee, out
to lunch. See Swanson, 110 F.3d at 1187 (holding that plaintiff
had “presented no conpetent evidence from which the jury could
concl ude . . . that illegal race discrimnation notivated
[ enpl oyer’s] decision to deny” plaintiff an in-building parking
space where, anong other things, white managers of his sane |eve
were not provided a parking space). While Scott’s other two
statenents are undisputed in the record, the followng facts are
al so undi sput ed. After ranking the candi dates, Shelson first,

Gl lick second, and Scott third, the commttee decided that only
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the top two candi dates’ references would be called. After Shel son
declined the position, the Law School offered it to GQullick. The
record indicates that had Gullick refused the offer, the commttee
woul d have checked Scott’'s references and offered Scott the
position if the reference check was satisfactory. Under these
ci rcunstances, the fact that the conmttee did not call Scott’s
ref erences cannot support a reasonabl e i nference of discrimnation.

Wth respect to the witing sanples, we note again that while
Scott was not infornmed))as were the other interviewees))at the tinme
her interviewwas schedul ed that she needed to bring her sanples to
the interview, she was told during her interviewthat she needed to
submit witing sanples to the conmttee.?? Wile the commttee’s
failure to tell Scott to provide witing sanples until the date of
her interview my support a reasonable inference that the conmttee
was |ess than conscientious about her application, it does not
represent even a nere scintilla of evidence of age discrimnation.
See Rhodes, 75 F.3d at 994 (“[I]f the evidence put forth by the
plaintiff to establish the prima facie case and to rebut the

enpl oyer’s reasons is not substantial, a jury cannot reasonably

21 As we stated previously, Scott’s interview was on a
Thursday, and the commttee neeting was on the foll ow ng Monday.
As we al so noted previously, the only trial testinony regarding the
commttee’'s consideration of witing sanples was Robertshaw s
testinony that she read Scott’s witing sanples at about the sane
time she read GQullick’s and they did not affect her opinion of the
candi dates’ relative rankings. No other commttee nenber was asked
or testified about the effect of the delay in the commttee’s
recei pt of Scott’s witing sanples.

-42-



infer discrimnatory intent.”).

For all of the foregoing reasons, we conclude that Scott’s
evi dence, taken as a whole, is insufficient to create a fact issue
as to whether each of the University's stated reasons was what
actually notivated it and to create a reasonabl e i nference that age
was a notivating factor in the University’'s decision. See Rhodes,
75 F.3d at 994; see also Louisiana Ofice of Community Servs., 47
F.3d at 1448 (“Wiile we or the jury mght have nade a different
enpl oynent deci sion, we should not substitute our judgnent of an
enpl oyee’s qualifications for the enployer’s in the absence of
proof that the enployer’s nondiscrimnatory reasons are not
genui ne. W are persuaded that this is precisely what the jury did
here.”); Texas Instrunents, 100 F.3d at 1186-87 (rejecting the
EECC s argunent that the district court should not have “di scount ed
each of its type of evidence and ignored that, taken together, al
of the agency’ s evidence bespoke pretext sufficiently to warrant a

jury trial” and instead opining that [e]vidence’ that does not
inply pretext taken alone does not do so when cunul ated”). e
accordingly hold that the district court erred in denying the
University’ s notion for judgnent as a matter of |aw.
|V
Scott raises three evidentiary issues on appeal. First, she

clains that the court erroneously excluded Baggett’s testinony

regarding the 1995 hiring. Second, she argues that the court
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erroneousl y excl uded evidence of retaliation after Scott filed her
second anended conplaint. Finally, Scott contends that the court
erred in excluding evidence about her claimof age discrimnation
in the 1995 hiring. W address each of these rulings in turn.
A

Scott argues that she substantially conplied wth the
di scovery rules with respect to Baggett’s testinony about the 1995
hiring and, therefore, the district court’s ruling excluding this
testinony on the grounds of failure to tinely suppl enent was error.
Scott, who submtted Baggett’s affidavit regarding the 1995 hiring
| ess than six weeks before trial in a response to the University’s
partial summary judgnent notion, does not dispute that she failed
to neet the applicable discovery deadlines. |nstead, she contends
that she suppl enented di scovery as soon as practicable after the
University nmade available the docunents pertaining to the 1995
hiring on which Baggett based his opinion. The record reveal s,
however, that prior to that Scott had not infornmed the University
that Baggett would be testifying regarding the 1995 hiring. W
therefore hold that the district court did not abuse its discretion
in excluding this testinony. See Hester v. CSX Transp., Inc., 61
F.3d 382, 388 n.11 (5th Cir. 1995); see also Alldread v. Cty of
Grenada, 988 F.2d 1425, 1434 (5th Cr. 1993) (explaining that the
district court has wde discretion in determning whether to

excl ude expert testinony due to failure to conply with discovery
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requi renents).
B

Scott’s second anended conplaint alleged certain acts of
retaliation by the University. Less than three weeks before trial,
Scott infornmed the University that she planned to present
additional evidence of retaliation arising out of her working
environnent at the library. She sought to anend her conplaint to
add these charges of retaliation. |In response to the University’'s
subsequent notion in limne on this point, the district court
excluded all evidence of retaliation occurring after Scott filed
her second anended conpl ai nt.

Scott states in her brief that she “was severely prejudi ced by
deni al of an opportunity to put on a substantial part of her proof
of retaliatory conduct.” 1In her reply brief, she appears to claim
that the University had sufficient notice of at | east sone of these
additional alleged acts of retaliation because she had included
themin her response to the University’'s partial summary judgnent
nmoti on, which she filed approxi mately five weeks before trial. She
al so suggests that she did not need to anend her conplaint to add
charges of retaliation because the retaliation in her work
environnent at the library continued to the day of trial, arguing
that “anending the conplaint after every incident in the Law
Li brary was not feasible and [was] a waste of judicial resources.”
Scott presents no ot her explanation why she believes the district
court erred in excluding the evidence of retaliation occurring
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after she filed her second anended conplaint. Gven the tine frane
in which Scott presented these alleged additional acts of
retaliation, we cannot conclude that the district court abused its
di scretion in excluding evidence of the acts not included in her
second anended conplaint. See Information Resources Inc. v. United
States, 996 F.2d 780, 785 (5th Cr. 1993) (holding that district
court did not abuse its discretion in excluding claimwhen party
del ayed suppl enenting discovery responses to include the claim
until shortly before trial); EEOCC v. Manville Sales Corp., 27 F.3d
1089, 1092-93 (5th Gr. 1994) (stating that we review evidentiary
rulings only for abuse of discretion).
C

Scott lastly contends that the district court erred in
excl udi ng testinony about age discrimnation in the 1995 hiring.
The district court excluded all testinony pertaining to this claim
because Scott had not presented the claimto the EECC. Citing “29
CF.R 8 16.513 (1988),"22 Scott argues that anmendnents to the EECC
regul ati ons have elimnated the exhaustion requirenents for age
di scrimnation cases, citing several cases that she cl ai ns support
this proposition. She also contends that it was not necessary to
filethis claimw th the EEOC because the age discrimnation in the

1995 hiring was “intricately intertwined” with the 1993 hiring,

22 Based on our review of the cases Scott cites, it appears
that she intended to cite 29 CF. R 8 1613.513, rather than 29
C.F.R 8 16.513, which does not exist in the federal regul ations.
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which was already being litigated; she argues that, under this
circunstance, the district court has “ancillary jurisdiction” to
hear the claim

The University counters that a plaintiff nust submt a charge
of age discrimnation to the EECC prior to filing a lawsuit raising
an ADEA claim The University distinguishes the cases cited by
Scott, and the regulations cited therein, as applying to only
federal and not state governnent agencies and their enpl oyees.

We first reject as incorrect Scott’s assertion that an ADEA
plaintiff need not exhaust adm nistrative renedies. As we have
previously held, “[a] charge of discrimnation nust betinely filed
wth the EECC prior to the initiation of a civil action under the
ADEA.” Cdark v. Resistoflex Co., Div. of Unidynam cs Corp., 854
F.2d 762, 765 (5th Gir. 1988) (citing 29 U S.C. § 626(d), which
provides that “[n]Jo civil action nmay be comenced by an i ndi vi dual

a charge al |l egi ng unl awful discrimnation has been filed with
t he Equal Enpl oynment Opportunity Comm ssion”). Moreover, as the
University correctly points out, the cases cited by Scott as
supporting the elimnation of the EEOC filing requirenent are
i napposite: those cases concernthe interpretation and application
of regulations that are sections of 29 CF.R Part 1613 (since
redesignated as Part 1614), which governs conplaints filed by

federal enployees only. See Bak v. Postal Serv., 52 F.3d 241, 243

(9th Gr. 1995), cert. denied sub nom Bak v. Runyon, __ U S |
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118 S. C. 374, 139 L. Ed. 2d 291 (1997) (citing 29 C.F.R §
1613.513); Adler v. Espy, 35 F. 3d 263, 264 (7th Cr. 1994) (citing
29 C.F.R § 1613.215(a)(3)); Bornholdt v. Brady, 869 F.2d 57, 63
(2d CGr. 1989) (citing 29 CF.R § 1613.513); see also 62 Fed. Reg.
17,041, 17,043 (1997) (“The Equal Enpl oynent Qpportunity
Commi ssion’s regul ati ons governing discrimnation conplaints filed
by Federal enployees, fornerly found at 29 CF. R Part 1613, are
now found at 29 CF. R Part 1614.7).

W also reject Scott’s contention that the district court
could properly entertain the 1995 discrimnation claimbecause it
was intricately intertwwned with the 1993 discrimnation claim
Wile we have held that “a district court has ‘ancillary
jurisdiction’” to hear a claimof retaliation, even though not filed
with the EEOCC, ‘when it grows out of an adm nistrative charge that

is properly before the court, see Barrow v. New Ol eans Steanship
Ass’n, 932 F.2d 473, 479 (5th Gr. 1991) (quoting Gupta v. East
Tex. State Univ., 654 F.2d 411, 414 (5th Cr. Unit A Aug. 1981)),
we have not so held with respect to discrimnation clains. See
Gupta, 654 F.2d at 414 (indicating that this rule is limted to
retaliation clains due to the special nature of such clains).

As the district court correctly stated, Scott never presented
her ADEA cl ai mconcerning age discrimnation in the 1995 hiring to

the EEOC. W accordingly hold that the district court did not err

in excluding testinony regarding her age discrimnation claimfor
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the 1995 hiring.
W
For the foregoi ng reasons, the decision of the district court
denying the University s notion for judgnent as a matter of lawis

REVERSED and j udgnent i s hereby RENDERED i n t he University’ s favor.

- 49-



