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Bef ore DUHE, BENAVI DES and STEWART, Circuit Judges.

BENAVI DES, Circuit Judge:

This appeal requires us to determ ne whether the Board of
| mm gration Appeals ("BIA") abused its discretion by denying the
petitioners' notion to reopen deportation proceedings after an
| mm gration Judge ("1J") entered an in absentia order of
deportati on. We hold that the BIA correctly concluded that the
petitioners' failure to appear at their deportation hearing was not
the result of exceptional circunstances. Therefore, the BIA s
denial of the petitioners' notion to reopen is AFFIRVED and the
subj ect petition for review is DEN ED.

| .

On June 23, 1993, the Immgration and Naturalization Service

("INS") instituted deportation proceedi ngs agai nst the petitioners

by issuing an order to show cause.! A deportation hearing before

The petitioners include Leticia Magdal eno de Moral es and her
two daughters, Eunice Nefta and Mnica, who were ages seven and
ni neteen respectively at the tinme the 1J entered the in absentia
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an I J was scheduled for January 11, 1994. It is undisputed that
the petitioners were notified of the hearing and infornmed that
failure to appear could result in the entry of an in absentia order
of deportation.

Nonet hel ess, when the immgration court convened on January
11, 1994, the petitioners were not present. Accordingly, the IJ
proceeded in absentia and found that the charge of deportability
had been proven by clear, unequivocal, and convincing evidence.?
Therefore, the |J ordered the petitioners deported to Mexico.

On January 27, 1994, the petitioners filed a notion with the
|J seeking to rescind the in absentia order of deportation and
reopen the proceedings. The petitioners argued that this relief
was warranted because their failure to appear at the January 11
hearing was the result of exceptional circunstances. Specifically,
the petitioners contended that the nechanical failure of their car
on the way to the hearing constituted an exceptional circunstance
beyond their control.

On January 11, the petitioners left their honme in Boerne,
Texas at approximately 7:00 a.m to travel sixty mles to their

8:30 a.m deportation hearing in San Antonio. The engine of the

order of deportation. The petitioners are natives of and citizens
of Mexi co.

2Uncontradicted evidence in the record indicated that the
petitioners last entered the United States in Decenber 1989 as
noni mm grant visitors who were authorized to remain in the country
until January 8, 1990. The petitioners have renmained in the United
States illegally beyond this period. Thus, the IJ found that the
petitioners were deportable under section 241(a)(1l)(B) of the
| mm gration and Nationality Act, 8 U S.C. 8 1251(a)(1)(B), because
they remained in the country |onger than their visas permtted.
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petitioners' car died on the way to the hearing. Because the
petitioners were unable to repair the car thensel ves or pay to have
it towed to San Antoni o and fixed there, they decided to try to get
a ride hone so that a relative could repair the car.

At approximately 8:00 a.m, the petitioners obtained a ride
froma passing driver who took themto a grocery store in Boerne.
From there, the petitioners called a relative who picked them up
and drove themhone. The petitioners arrived hone at approxi mately
8:50 a. m

The petitioners attenpted to call the inmgration court in San
Ant oni o when they arrived honme but were unable to | ocate the phone
nunber in the San Ant oni o phone book or in their notice of hearing.
The petitioners did not attenpt any further correspondence with the
immgration court until they received notice of the order of
deportation entered against them At that time, the petitioners
contacted an attorney who filed the subject notion to reopen the
proceedi ngs on their behal f.

The petitioners' notion to reopen was denied by the 1J, whose
deci sion was subsequently affirmed by the BIA. The BI A found that
the petitioners did not establish that exceptional circunstances
prevented them from attending the hearing. In reaching this
conclusion, the BIA explained that it was "not satisfied that the
[petitioners] did everything possible to attend the hearing."”
Moreover, the BIA found it significant that the petitioners nade
little effort to contact the court to explain their inability to

appear. Finally, the BIA noted that other than an affidavit



submtted by the petitioners, there was no i ndependent
confirmati on that there was a nechani cal breakdown on the day of
the hearing."

The petitioners tinely filed a petition for review of the
BIA's decision with this court and this appeal foll owed.

1.

This court generally reviews only the decision of the BIAin
i mm gration cases because the Bl A conducts a de novo review of the
adm nistrative record. Carbajal-CGonzalez v. INS, 78 F.3d 194, 197
(5th Gr.1996). The BIA s denial of a notion to reopen is reviewed
for an abuse of discretion. See Ogbenudia v. INS, 988 F.2d 595,
600 (5th Cir.1993); |INS v. Doherty, 502 U S. 314, 323, 112 S. C
719, 724-25, 116 L.Ed.2d 823 (1992); Sharma v. INS, 89 F.3d 545,
547 (9th Cir.1996). In conducting our inquiry, we review the
factual findings of the BIA for substantial evidence. Carbajal-
Gonzal ez, 78 F.3d at 197. Although we review de novo the BIA's
determnation of purely legal questions, we wll respect the
interpretation given to an anbi guous statutory provision by the
agency to which Congress has delegated responsibility for
admnistering the Act. Id.; see also INS v. Cardoza-Fonseca, 480
U S 421, 448, 107 S. . 1207, 1221, 94 L.Ed.2d 434 (1987);
Chevron U S. A Inc. v. Natural Resources Defense Council, 467 U. S
837, 842-45, 104 S. Ct. 2778, 2781-83, 81 L.Ed.2d 694 (1984). The
gover nnment concedes that to the extent that this case involves a
legal interpretation of +the neaning of the statutory term

"exceptional circunstances,"” this court's review is de novo.



L1l

Section 1252(b) of the Immgration and Nationality Act, as
codified, provides that a deportation hearing may be held in
absentia if the alien "has been given a reasonabl e opportunity to
be present” and "w thout reasonable cause fails or refuses to
attend" the proceedings. 8 U . S.C. § 1252(b). Wen Congress passed
the Immgration Act of 1990,® it significantly anended the
| mm gration and Nationality Act. Al though Congress left § 1252(b)
unchanged, it added 8§ 1252b(c), which provides that "[a]ny alien
who ... does not attend a proceeding under ... this title, shall be
ordered deported wunder section 1252(b)(1) of this title in
absentia." 1d. 8§ 1252b(c)(1). The anmended Act al so provi des that
an alien who files a notion to reopen nay have an i n absentia order
rescinded "if the alien denonstrates that the failure to appear was
because of exceptional circunstances." 1d. 8§ 1252b(c)(3)(A).*

Both courts and commentators have recognized sone tension

bet ween sections 1252(b) and 1252b(c)(3) of the Act as anended.?®

Pub. L. No. 101-649, 104 Stat. 4978 (1990).

“The anended statute applies if notice of the hearing was
provi ded after June 13, 1992. Sharma, 89 F.3d at 547 n. 2 (citing
57 Fed. Reg. 5180 (February 12, 1992)). It is undisputed that the
petitioners received notice of their hearing on October 12, 1993.

°See Sharmm, 89 F.3d at 548 ("It is unclear why Congress |eft
t he "reasonabl e cause' | anguage in § 1252 intact"); Romero-Morales
v. INS 25 F.3d 125, 128 (2d Cr.1994) ("It is unclear what
Congress intended by adding the mandatory | anguage conbi ned with
the "exceptional circunstances' standard for reopening under [the
anended statute], while | eaving i ntact the perm ssive | anguage and
| ess stringent "reasonabl e cause' standard for avoi ding i n absentia
deportation under § 1252(b)"); Iris Gonez, The Consequences of
Nonappearance: Interpreting New Section 242B of the Inmm gration
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This tensionis  reflectedinthe petitioners' brief, which utilizes
the "reasonabl e cause" and "exceptional circunstances” standards
i nterchangeably. W believe, however, that sone of the confusion
t he anended statute has engendered is unwarranted.

Section 1252(b) by its terns defines an |1J's authority to
enter an in absentia order in the first instance. Section
1252b(c) (3), on the other hand, addresses the requisite burden on
an alien seeking to rescind an in absentia order that has al ready
been entered. Accordingly, a notion to reopen deportation
proceedi ngs on the basis that the IJ i nproperly entered an order of
deportation in absentia nust be supported by evidence that the
al i en had reasonabl e cause for her failure to appear.® Conversely,
a notion to reopen deportation proceedings to rescind a properly
entered in absentia order of deportation nust satisfy the

exceptional circunstances standard.

and Nationality Act, 30 SAN DEco L. Rev. 75, 150 (1993) ("In the
context of a deportation hearing under [the Act], both "reasonabl e
cause' and "exceptional circunstances' excuse nonappearance at a
hearing").

6Such evidence should be presented to the |J prior to the
entrance of the order so that the 1J is given the opportunity to
refrain from proceeding in absentia. Typically evidence of this
nature woul d be presented in a formal notion for a continuance or
a change of venue. Cf. Ml donado-Perez v. INS, 865 F.2d 328, 335-
37 (D.C.GCr.1989) ("Petitioner's argunent for his absence is
intertwined with his argunent for a change of venue"); Patel v.
INS, 803 F.2d 804, 806 (5th G r.1986) (concluding that the
petitioner did not establish reasonabl e cause for his absence and
that the denial of his notion for a continuance was not an abuse of
di scretion). In an energency situation such as existed here
however, at |east a phone call explaining the circunstances was
required to preserve a potential challenge tothe IJ's authority to
enter an in absentia order. We express no view regarding the
exi stence vel non of reasonabl e cause under the facts of this case.



In addition to conporting with conmon sense and the plain
meani ng of the statute, this reconciliation of sections 1252(b) and
1252b(c)(3) of the Act has recently been adopted in rules and
regul ati ons pronul gated by the Executive Ofice of |nmmgration
Revi ew. See Motions and Appeals in Immgration Proceedings, 61
Fed. Reg. 18,900, 18,908 (1996) (to be codified at 8 CF. R pt
246) . Because the petitioners cannot and do not challenge the
authority of the IJ to enter the in absentia order of deportation
in the first instance, they nust satisfy the exceptiona
circunstances standard to establish that the BIA abused its
di scretion by denying their notion to rescind the order and reopen
t he proceedi ngs.

| V.

The anmended Act expressly defines the term "exceptional
ci rcunst ances" to nean "exceptional circunstances (such as serious
illness of the alien or death of an immediate relative of the
alien, but not including |ess conpelling circunstances) beyond the
control of the alien." 8 U S.C. 8§ 1252b(f)(2). The plain | anguage
of the statute indicates that this is a difficult burden to neet.
Moreover, the statutory schene as a whol e contenpl ates that aliens
subj ect to deportation proceedings wll nake reasonable efforts to
attenpt to avoid the entrance of in absentia orders, and awards
them for doing so by subjecting themto a |ess onerous standard.
Under the circunstances of this case, the Bl A correctly concl uded
that the nmechanical failure of the petitioners' car on the way to

t he hearing did not constitute exceptional circunstances withinthe



neani ng of the Act.’

First, we are not convinced that the circunstances were
sufficient to excuse the petitioners' attendance at the hearing.
In this regard, we are puzzled by the petitioners' decision to
"backtrack hone" rather than proceed to San Antoni o after their car
br oke down. Simlarly, the record does not explain why the
relative who pi cked the petitioners up fromthe grocery store could
not have driven themto San Antonio or lent thema car.

Even assum ng that the petitioners justified their failure to
appear at the hearing, however, they did not nake adequate efforts
to avoid entrance of the in absentia order. First, although the
petitioners car broke down approxinmately one hour before the
hearing, they did not call the IJ to explain their predicanent.
Second, although the petitioners arrived hone only twenty m nutes
after the hearing was schedul ed to have begun—ahen t hey presumably
still had tine to explain their situation before being ordered
deported—they nade no effort to contact the court beyond a cursory
search for the phone nunber. Finally, we find it significant that
the petitioners did not attenpt any further correspondence with the
immgration court wuntil over tw weeks after their schedul ed
hearing, when they received notice of the in absentia order of

deportati on. In a matter of such overriding inportance in an

'Cf. Sharma, 89 F.3d at 547 (holding that the petitioners'
"traffic difficulties" did not constitute excepti ona
circunstances); Thomas v. INS, 976 F.2d 786, 790 (1st G r.1992)
(holding that "reasonable cause" did not justify reopening
deportation proceedi ngs when the alien appeared thirty mnutes | ate
for the hearing because the alien and his attorney "crossed
si gnal s" about where to neet).



individual's life, we would expect such efforts to be nade.
V.

In sum we conclude that the petitioners did not establish
that their failure to appear at the deportation hearing was the
result of exceptional circunstances. Thus, the BI A did not abuse
its discretion by denying the petitioners' notion to reopen their
deportation proceedings. Accordingly, the BIA s denial of the
petitioners' notion to reopen is AFFIRVED and the petition for

review i s DEN ED.



