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Def endant Arnstrong Rubber Conpany ("Arnmstrong"), now Pirelli
Arnmstrong Tire Conpany, operated a tire factory in Natchez,
M ssissippi, from 1937 to 1987. The plaintiffs lived in the
nei ghbor hood surrounding the factory and brought <clains for
trespass, nuisance, strict liability, and negligence, alleging that
Arnstrong bl ew carbon black onto their properties and introduced a
pl ume of petroleum naphtha into the soil and water under their
properties. The district court granted summary judgnent for the
def endants on nost of these clains but allowed a claimfor trespass
to go to trial.

Plaintiffs appeal the summary judgnent. W affirmthe summary
judgnent on the strict liability and negligence clains and on the
pet r ol eum napht ha nui sance cl ai ns and reverse and remand on the air

and particul ate trespass and nui sance clains and on the petrol eum



napht ha trespass claim

Arnmstrong cross-appeals, claimng that the district court
erred in refusing to grant summary judgnment on the basis of res
judicata against plaintiff Laura Hardin. Arnstrong also seeks a
new trial or judgnent as a matter of law ("j.ml.") on the ground
that the evidence presented was insufficient to sustain the jury
verdict. W reverse the denial of summary judgnent against Laura
Hardin and the denial of the notion for new trial.

| .
A

In the course of its operations, Arnstrong routinely rel eased
smal | anounts of a fine black powder known as "carbon bl ack" into
the air. Several tinmes during 1990 to 1992, the M ssissippi
Departnent of Environnental Quality ("MDEQ') informed Arnstrong
that its carbon black em ssions were above regulatory Iimts and
that repairs were needed. Accordingto the plaintiffs' expert real
est at e apprai ser, Dougl ass Upchurch, Arnstrong's rel ease of carbon
bl ack has resulted in a |layer of black powder on the plaintiffs’
resi dences, making them appear dingy, dirty, and in need of paint.
Arnmstrong clainms that when its em ssions of carbon black conply
w th MDEQ regul ati ons, the anount rel eased is negligible.

Plaintiffs have produced no w tnesses who saw carbon bl ack
transmtted from the plant to the plaintiffs' property. The
defendants admt, however, that the plant emts a small anount of
carbon bl ack, and MDEQ reports of substantial buildup of carbon
black on plant property strongly suggest that significant

addi ti onal ampunts of carbon black were emtted in 1990 and 1992.



In addition, testinony of plant enployees suggests that at other
times as well, emssions mght have been higher than the
regul ations all ow.

The plaintiffs produced no expert testinony to prove that the
substance on their properties was carbon bl ack. MDEQ exam ned the
properties and took sanples of the black powder, but the record
does not establish whether tests were conducted or, if so, what
they reveal ed.? There is evidence that the neighborhood was
i ndustrial, containing, in addition to the tire plant, a pecan
processing plant, a netal processing yard with open fires, and
traffic created by | arge trucks.

The district court granted defendants' notion for sumary
judgnent on the air particulate clains, holding "that carbon bl ack
is a chem cal substance for which sone expert testinony would be
required to prove that a given substance is carbon black ..." and
poi nting out that the substance on the plaintiffs' property could
have cone from anot her source.

B

The plaintiffs also bring clains for nuisance and trespass

IMenoranda from MDEQ enpl oyees state that two sanples were
taken and delivered to a | aboratory for testing but do not nention
the results of either of these sanples. One of the sanples was
taken by Ethyl d ark rather than by MDEQ enpl oyees. The coll ection
met hod used for the other sanple is not reveal ed.

One earlier nmenorandumdi scusses the results of a sanple
whose collection nmethod and testing date is not reveal ed.
This meno states only that "[s]anples taken at Ms. Cdark's
house were not conclusion [sic ]." Several of the nenoranda
mention that sanples could not be taken because there were not
enough deposits, with honmeowners nentioning that fallout had
been |ighter than usual and that recent rains had reduced the
pol [ uti on.



resulting fromthe introduction of petrol eumnaphtha into the soi
and water beneath their properties. Before 1989, an underground
tank contai ning naphtha, arawmaterial simlar to gasoline used in
Arnmstrong's manufacturing process, devel oped a | eak. Ar st rong
brought this problemto the attention of the MDEQin 1989, after an
envi ronnental survey by a potential buyer of the plant discovered
it, and MDEQ ordered Arnstrong to renediate contam nation in the
ground water affected by the |eak.

Arnmstrong agreed to conplete the renediation. The tine for
cl eanup i s not known, in part because the planned renedi ation w |
affect only the water, not the surrounding soil, and the
contam nated soil wll contamnate the ground water. Expert
testinony by Russell Smth of the MDEQ suggests that it wll take
at | east ten years, perhaps twenty, to conplete the renedi ation
Even when the renediation is conplete, the chem cals rel eased by
the naphtha leak will not be conpletely renoved.

The parties agree there is a slight chance that toxic el enents
inthe soil could "volatilize," noving either up to the surface or
down to the ground water and deeper soil. It is also possible that
contam nated ground water eventually will reach drinking water.

The contam nation of the water and soil does not currently
affect the plaintiffs' use of their properties; the contam nation
is belowthe surface of their |and and cannot be seen, snelled, or
ot herwi se sensed. The plaintiffs offered no substantiation for
their clains that the contam nation interferes with their use and
enjoynent of the property. The district court found basel ess the

plaintiffs' clains that their health has been adversely affected,



and the plaintiffs do not contest this finding.
C.

In addition to their clains for interference with use and
enjoynent, the plaintiffs all ege that the naphtha spill reduced the
mar ket value of their hones. Plaintiffs' expert, Upchurch,
testified that after the naphtha spill, these hones had a negative
mar ket val ue, whereas before the spill their values ranged from
$30, 000 to $60, 000.

On cross-exam nation, Upchurch was asked to explain his
met hodol ogy. He stated that the first phase of appraisal of
contam nated property is an estimation of the cost to clean up the
contam nation, the cost of nonitoring, and the availability of
financing, and that because these factors al one made the val ue of
the properties negative, he "just stopped there." Al'so on
cross-exam nation, Upchurch admtted that in his capacity as a
broker, he would not advise a particular plaintiff whose honme had
originally been worth $60,000 to sell it for less than that
especially if he had a wife and children to support.

The plaintiffs and their expert al so enphasi zed the exi stence
of a requirenment in Mssissippi that honeowners disclose
contam nation on their properties to potential buyers. Both of the
post -contam nation buyers testified that, had the contam nation
been di scl osed as required by | aw, they woul d not have bought their
homes. Upchurch stated that potential buyers would be unable to
get a nortgage for the property, concluding fromthis fact that
there would be no market for the houses. He al so suggested that,

in addition, the hones would suffer from a phenonenon known as



"mar ket stigma."

In addition to <cross-examning the plaintiffs' expert
apprai ser, the defendants produced their own expert, Robert Haltom
who testified that each of the houses had increased in val ue since
the naphtha leak. Haltomadmtted on cross-exam nation, however,
that the defendants' attorneys had instructed himto disregard the
exi stence of contam nation when drawi ng his concl usions, because
"that's what this case is about."

D

This suit follows another proceeding related to the Arnstrong
tire plant, Jackson v. The Arnstrong Rubber Co., Gv. Ac. No. J90-
129(B) (S.D. M ss.) (unpublished), which cl osely resenbl ed this case
and involved simlarly situated plaintiffs and identical clains
based on the naphtha | eak. In Jackson, the court dismssed al
clains by off-plunme plaintiffs, allow ng the cl ai ns of one on-pl une
plaintiff, Laura Hardin, to go to the jury. On the eve of trial,
Hardin voluntarily dismssed her claim and a final judgnent
dismssing with prejudice was entered in 1993.

Freddi e Hardin, who was not a party to the 1990 Jackson suit,
joined the instant suit, but died in 1994, and his wife, Laura
Har di n, sues on his behalf. Freddie and Laura owned their property
by a tenancy by the entirety. Freddie was fully aware of Laura's
participation in the Jackson suit and cooperated by discussing
details of the property with her expert appraiser (Upchurch, who
provi ded identical testinony regarding the property inthis suit).
The defendants in the i nstant case unsuccessfully noved for summary

j udgnent agai nst her on the ground of res judicata.



The jury decided for the plaintiffs on the naphtha trespass
claim It found that each of the houses had decreased in val ue by
75% because of the contam nati on.

1.
A

W review a summary judgnent de novo. See Hanks .
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th
Cir.1992). Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law " FED. R Cv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving
party's case. See Celotex Corp. v. Catrett, 477 U. S. 317, 325, 106
S.Ct. 2548, 2553-54, 91 L.Ed.2d 265 (1986). After a proper notion
for sunmmary judgnent is nmade, the non-novant nust set forth
specific facts showing that there is a genuine issue for trial
See Hanks, 953 F.2d at 997.

We begin our determnation by consulting the applicable
substantive law to determ ne what facts and issues are material,
then review the evidence relating to those issues, view ng the
facts and inferences in the |ight nost favorable to the non-novant.
See King v. Chide, 974 F.2d 653, 655-56 (5th Cr.1992). If the
non-novant sets forth specific facts in support of allegations
essential to his claim a genuine issue is presented. See Brothers

v. Kl evenhagen, 28 F.3d 452, 455 (5th Cr.1994).



B

If the plaintiffs could prove that the substance on their
properties was carbon black, their case for causation would be
strong enough for submssion to the jury. Wt hout conpelling
evidence fromthe defendants that the carbon black was nore |ikely
to have cone from anot her source, we would allowthe jury to infer
causation from the closeness of the affected property to the
source. 2 But because the plaintiffs have not produced such
evi dence, their case is weak, and the district court concl uded t hat
W t hout expert testinony denonstrating that the substance was
carbon bl ack, the case could not go to trial.

Whet her the air particulates on the plaintiffs' property are
actually <carbon black is, in itself, irrelevant. If the
particul ates are sone ot her substance, but the substance cane from
t he defendants and caused harm the test for trespass is net, for
there is no requirenent that the particulates be a regulated
subst ance such as carbon bl ack.? Therefore, the question is
whet her the simlarity of the substances may be consi dered by the

jury in lieu of expert testinony denonstrating that the substance

2See Shutes v. Platte Chem Co., 564 So.2d 1382, 1384
(M ss.1990), in which the plaintiffs brought suit for nui sance and
trespass against the only producer of the chemcal linuron in the
nei ghbor hood and produced evidence of I|inuron damage to their
properties. The court stated that "crunbs on the floor around the
dining room table may be reasonably supposed to have fallen from
the table." Id.

3See RESTATEMENT (SECOND) OF TorTs § 258-59, at 277-81 (1965)
(noting that one is subject to liability for trespass when he
intentionally causes "a thing" to enter land in the possession of
anot her and that trespass may be commtted on, beneath, or above
the surface); Alabama Geat SR R Co. v. Broach, 238 Mss. 618,
119 So. 2d 923 (1960) (holding that introduction of dirt onto |and
constitutes trespass).



on the hones is actually carbon black. Although the questionis a
cl ose one, we conclude that the jury nust be allowed to decide this
material issue of fact.

I n Cooper Tire & Rubber Co. v. Johnston, 234 Mss. 432, 106
So. 2d 889 (1958), a rug cleaner sued a tire plant for nui sance and
trespass arising from its emssions of carbon black. The
def endants adm tted causation; the opinion does not tell us what
t he defendant argued or what evidence the plaintiffs produced to
obtain this adm ssion. It says only that the carbon
bl ack- produci ng pl ant was | ocated "not over 125 feet away" and t hat
the defendants "necessarily concede that the trial court was
warranted, on conflicting facts in finding that their plant
constituted a nui sance for which they were |iable in damages. " |d.
106 So.2d at 891.

In the instant case, the plaintiffs' evidence presumably could
have i ncl uded expert testinony to the effect that the bl ack powder
on their residences was the sane substance being produced by the
tire plant. | nstead, we have concessions by the defendants'
enpl oyees to the fact that carbon bl ack was produced and, if enough
was produced with the wind blowi ng the right way, it probably woul d
land on the plaintiffs' property.

Wt hout an explanation why obtaining such evidence would be
unduly costly or technologically infeasible, the plaintiffs
failure to produce stronger evidence that the substance was carbon
bl ack permts an inference that the plaintiffs have information to
suggest it is not carbon bl ack. On the other hand, plaintiffs

burden of proof at summary judgnent should not require expert



testi nony when observation of the avail able evidence mght |ead a
reasonabl e person to concl ude that the two substances, which | ook,
snell and feel simlar, are the sane.

Unl i ke some substances, carbon bl ack can be seen and t ouched.
|f scientific testing were not possible,* a jury could exam ne
evi dence about the physical properties of each material to decide
whet her t he particul at es on t he plaintiffs' property,
hypot hetically, were in fact "crunbs" from the "table" of the
def endants' pl ant. If, hypothetically, the plaintiffs offered
testinony that the defendant was using yellow spray paint in the
vicinity of their houses, and that their houses were now yel |l ow, we
woul d not require expert testinony in order for the plaintiffs to
survive sunmary judgnent. Instead, we would allow the plaintiffs
to decide whether they thought the jury needed proof that the
subst ance on the houses was yel | ow paint.

In concluding, from plaintiffs' failure to give scientific
proof that the substance was carbon black, that they surely nust
have evi dence t hat the substance was not carbon bl ack, the district
court inproperly construed conflicting evidence in favor of the
non-noving party. It is possible that the plaintiffs did not have
the particulates tested because it was too expensive, or that
carbon black is difficult to identify when conbined wth other
subst ances that doubtless touched plaintiffs' property. Although
there is a strong possibility that carbon black either is not

present or is not a significant cause of the plaintiffs' dirty

“The record does not contain evidence about how easy it is to
identify carbon black positively through scientific tests.



honmes, that inference nust be drawn by the jury after a trial, not
by the district court on sunmary judgnent, where all evi dence nust
be interpreted favorably to the non-novant.
L1,
A
Plaintiffs argue that the summary judgnent on their nui sance
clains was i nproper, but they fail to explain howthe existence of
t he napht ha pl une under their properties interferes with their use
and enjoynent of the properties. The summary judgnment on the
nui sance cl ains based on the naphtha leak is therefore affirned.
Because the district court did not consider whether the carbon
bl ack em ssions interfered wwth the plaintiffs' use and enj oynent
of their properties, the summary judgnent with respect to the
carbon bl ack nuisance is reversed, and the issue is remanded for
trial.
B
Plaintiffs argue that "the sanme facts that establish the
viability of [their] clainms for trespass and nui sance denonstrate"
that their clainms for negligence and strict liability were
sufficient to withstand summary judgnent. They aver that whet her
t he defendants acted reasonably was a question for the jury. The
district court correctly noted the plaintiffs' failure to state a
case on these issues.
M ssissippi |aw requires participation in an ultrahazardous
activity before strict liability can be inposed for harm from

i ndustri al oper ati ons. W have defined the concept of



"ul trahazardous activity" fairly narromy.® Plaintiffs offer no
cases or evidence to support their position that defendants engaged
in an ultrahazardous activity. Finding no error, we affirmthe
summary judgnent on this claim

On the negligence clains, the plaintiffs failed to prove a
duty owed to them I|et alone a breach of such a duty. A suit for
negligence in Mssissippi requires that a duty exist and be
br eached. © The summary judgnent on this issue is therefore
af firnmed.

| V.
A

Def endants al so argue that their notion for j.m|. shoul d have
been granted on the ground that Upchurch's testinony was i nadequat e
to provide the basis for a jury verdict. They argue that the
verdi ct was not supported by the evidence, because the expert
testinony did not neet m ninum standards.

We reviewthe district court's decision de novo, applying the
sane standard wused in deciding the notion for judgnent
notw t hstandi ng the verdict, the substantial evidence standard of
Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th G r.1969) (en

banc). If there is substantial evidence to support the verdict,

°See Sprankle v. Bower Ammonia & Chem Co., 824 F.2d 409, 414
(5th Gr.1987) (holding that storage of Ilarge quantities of
anhydrous ammoni a was not an ultrahazardous activity under
M ssi ssi ppi | aw where substance was poisonous only if inhaled in
| arge concentrations and was comonly used in wde variety of
agricultural, industrial, and comercial applications).

%Peopl e's Bank & Trust Co. v. Cernack & Container Eng' g Corp.,
658 So.2d 1352, 1360 (M ss.1995) (citing May v. V.F.W Post No.
2539, 577 So.2d 372 (M ss.1991)).



the challenge to it nust be denied. ld. at 374. "Subst anti al
evi dence" neans evi dence of such quality and wei ght that reasonabl e
and fair-m nded persons in the exercise of inpartial judgnment m ght
reach different conclusions; a mere scintilla of evidence is
insufficient. 1d.; see also Maxey v. Freightliner Corp., 665 F. 2d
1367, 1371 (5th G r.1982).
B

Defendants «criticize the basis for Upchurch's expert
testinony. On cross-exam nation, he stated that he considered the
cost of cleanup in arriving at the negative value he attributed to
the plaintiffs' properties after the naphtha | eak. The defendants
argue, inter alia, that because the testinony was based on an
i ncorrect assunption that the property owners would be required to
pay cl eanup costs, it did not rest on a reliable foundati on and was
not relevant to the after-contam nation value of the properties.

Al t hough Upchurch nentioned several factors that m ght | ower
the value of the property even if the owners were not required to
pay cleanup costs, the nunbers he suggested were based on the
erroneous assunption. Wt hout those nunbers, the jury was |eft
wth nothing but testinony to the effect that buyers would have
difficulty getting financing and that the properties would suffer
from"mrket stigma."

The phenonenon of "market stigma" is a reduction in market
price caused by the public's fear of contam nated property, which
lingers even after contam nation has been renedi ated. Whet her
market stigma is a recoverable elenent of damages has been the

subj ect of consi derabl e debate.



In a strongly anal ogous case, the Third Crcuit has held that,
where a physical injury to |l and such as chem cal contam nation has
occurred, damages for dimnution in a property's value caused by
mar ket stigma may be recovered if the plaintiff can denonstrate
that repairing the damage will not restore the property to its
original market value. See Inre Paoli R R Yard P.C. B. Litig., 35
F.3d 717, 796-98 (3d Cir.1994). That case, like this one, involved
chem cal contam nation of honeowners' properties, and renedi ation
that was expected to reduce the contamnation to |evels not
consi dered hazardous, but t hat woul d  not elimnate the
contam nation conpletely. ld. at 795. The district court
identified atension between EPA st andar ds—whi ch suggest ed reduci ng
the risk of cancer to ten tinmes below the risk expected after
renmediation (from 1 in 100,000 to 1 in 1,000,000)—and FDA
standards, which allowed simlar |levels of the chemcal in food
packagi ng, poultry, and ani mal feed.

The court held that this tension created a fact issue for the
jury to resol ve—whether there was a continuing health risk that
could constitute "permanent injury,"” bringing the claimwthin the
scope of Pennsylvania's traditional permanent injury requirenent
for dimnution in value danages. 1d. at 796. |In the alternative,
the court stated that the stigma itself could be a pernanent
injury, at least if sonme risk of further injury renmai ned, where the
stigma stemmed from an initial physical injury. ld. at 798
Unli ke nobst courts considering the permanent/tenporary injury
distinction, the court held that the dimnution in value itself was

a permanent injury, rendering it unnecessary for plaintiffs to show



any pernmanent damage in the formof continuing health risks.

Several other courts, includingthe M ssissippi Suprene Court,
have suggested that stigma danages m ght be allowed as part of the
dimnution of value that may be recovered when a trespass or
nui sance of a permanent nature physically injures the property.
For instance, in Leaf River Forest Prods., Inc., 662 So.2d 648, 664
(M ss. 1995), the court held that "nere stigma, supported by tests
showi ng dioxin contamnation no closer than eighty river mles
north of the alleged damage, is not sufficient evidence of
conpensable injury."

The court quoted extensively fromBerry v. Arnstrong, 989 F. 2d
822 (5th Cr.1993), which invol ved al |l eged dunpi ng of toxic wastes
by the defendant in this case, Arnstrong. Al t hough Arnstrong
dunped waste material from its plant at various sites in the
Nat chez area, the plaintiffs could not denonstrate that this
dunping had resulted in the presence of toxic chemcals on their
property. Because the plaintiffs did not allege that the dunping
occurred directly on their property, they could not show physi cal
damage to it unless the waste disposal had resulted in hazardous
chemcals being introduced to their Jland and groundwater
Upchurch, providing his expertisetothe plaintiffs in that case as
well, testified that the public perception of the presence of
hazardous chem cal s reduced the market value of the properties.

In Berry, we did not reject the plaintiffs' argunent that a
decrease in market value fromstigma was conpensabl e, but we stated
that no Mssissippi case "allows recovery for a decrease in

property val ue caused by a public perception w thout acconpanying



physical harmto the property." 1d. at 829.7 Several courts have
consi dered nmarket stignma a rel evant factor in determ ning the val ue
of property for em nent domai n and bankruptcy purposes. In these
cases, the issue is reducing the damages for a taking or reducing
the value of property as collateral, but the sanme considerations
apply, particularly in the emnent domain context. All of these
cases have held that nmarket stigna may reduce the value of
property.?8

Because none of the Fifth Crcuit or Mssissippi cases
i nvol ved fact patterns actually neeting this requirenent, we are
not bound to allow recovery for market stignma. W are convinced,
however, that M ssissippi would allow recovery for dimnution of
val ue from market stigma under these circunstances.

M ssissippi, like the states that have decided this issue,
al l ows danmages for dimnution in value where permanent injury to
property has occurred.® M ssissippi's policy of granting a renedy
to property owners who have suffered an economic loss from a
nei ghbor's trespass or nui sance woul d be thwarted by a rul e hol di ng

that the plaintiffs' |osses cannot be recovered. The requirenents

‘'See also Adans v. Star Enter., 51 F.3d 417, 423 (4th
Cir.1995) (applying Virginia law); Adkins v. Thomas Sol vent Co.,
440 M ch. 293, 487 N.W2d 715, 727 (1992); Santa Fe Partnership v.
ARCO Prods. Co., 46 Cal.App.4th 967, 984, 54 Cal .Rptr.2d 214 (Cal.
Ct. App. 2d Dist.1996) (no dimnution in value where danmages not
permanent; statute of limtations expired for claimof permnent
injury); FDIC v. Jackson-Shaw Partners No. 46 Ltd., 850 F. Supp
839, 844 (N.D.Cal.1994) (sane).

8See, e.g., Tennessee v. Brandon, 898 S.W2d 224, 227
(Tenn. Ct. App. 1994); Florida Dept. of Transp. v. Finkelstein, 629
So.2d 932, 934 (Fla. Ct.App.—4th Dist.1993).

°See Phillips v. Davis Tinber Co., 468 So.2d 72, 79 (1985);
Bynumv. Mandrel |ndus., 241 So.2d 629, 634 (M ss. 1970).



of permanent and physical injury to property ensure that this
remedy does not open the fl oodgates of |litigation by every property
owner who believes that a neighbor's use will injure his property.

The requirenents of permanent and physical injury are
satisfied in this case. The petrol eum naphtha physically entered
the plaintiffs' properties and created a health hazard. Although
the contamnation is being renediated, the duration of the
remedi ation is unknown, and the renediation wll not conpletely
renove the contam nation. The MDEQ believes that renediation
eventually will reduce the contamnation to "safe" levels, but it
has stated that it will not certify the properties' safety to
potential purchasers, even after the renediation is conpl et ed.

C.

Neverthel ess, we agree that plaintiffs failed to produce
evi dence sufficient to sustain the verdict. Convincing evidence of
market stigma affecting the sale price and availability of
financing for the properties may support damages for dimnution in
the val ue of permanently injured property. |In this case, however,
the plaintiffs' expert provided no estimate of the anount by which
t he val ue of the honmes was reduced. Hi s estimate of "after" val ue
did not differentiate between the dimnution resulting from the
non-exi stent cost of cleanup, and the dimnution caused by market
stignma. Therefore, the jury's selection of a 75% reduction in
val ue rested on no evidentiary foundation. Di m nution of value

damages, |ike all danmages, must be proven with reasonabl e certainty



in M ssissippi.?°

Despite this, j.ml. is inappropriate where, as here, sone
damage has been proven, and the plaintiffs' failure to offer
sufficiently concrete testinony regardi ng danages was not entirely
their fault. Al t hough the defendants' primary criticism of
Upchurch's testinony goes toits admssibility, they did not object
to the testinony when it was given. I nstead, they waited until
their notion for j.ml. to raise the issue. Had the defendants
objected to the testinony's admssibility at trial, plaintiffs
coul d have offered expert testinony based on the valid factors of
mar ket stigma, w thout the erroneous assunption regardi ng cost of
cl eanup. Such testinony could have supported a jury verdict.

As plaintiffs point out, the defendants never objected at
trial tothe qualifications of the witness or the admssibility of
his testinony. Defendants argue that this is beside the point,
because they do not object to the adm ssibility of the testinony,
but to its qualification as the basis for a jury verdict.
Def endants start out by characterizing their argunent as one based
on sufficiency of the evidence: "The novant does not have to
establish that there is no evidence supporting the verdict, "but
whet her there is evidence upon which the jury properly could find
a verdict for that party' " (citing 9A CHARLES ALAN WRI GHT & ARTHUR R.
M LLER, FEDERAL PRACTI CE AND PROCEDURE § 2524, at 249 (2d ed.1995)).

Defendants also indirectly rely upon FED. R EwviD. 703 by

1°See, e.g., City of Jackson v. Keane, 502 So.2d 1185, 1187
(M ss. 1987); Chevron QI Co. v. Snellgrove, 253 Mss. 356, 175
So.2d 471, 475 (1965); M ssissippi State H ghway Commin v. Engel |,
251 M ss. 855, 171 So.2d 860, 862-63 (1965).



citing Berry, 989 F.2d at 827, which used rule 703 as the basis for
excl udi ng expert testinony in evaluating the evidence on notion for
summary j udgnent. Defendants try to avoid using the term
"I nadm ssi ble,"” but their objections to Upchurch's testinony (aside
from the district court's irrelevant characterization of it as
"ridicul ous" and "unbelievable") are adm ssibility objections: The
testinony "should be rejected since it does not rest on a reliable
foundation and it is not relevant to the task at hand. It is based
on specul ation and conjecture." They then reprint excerpts of
cross-exam nation that denonstrate that Upchurch based his opinion
substantially on an i ncorrect assunption that the honeowners woul d
be responsible for cleanup costs and nonitoring, and otherw se
neglected to follow the standard procedures in his profession.
Had the defendants objected to the admssibility of this
evidence, their case would be strong. The record shows that
def endants have adm tted responsibility for all cleanup costs, that
moni toring has been conducted by the MDEQ and Arnstrong, not by
homeowners, and that the district court consi dered costs of cl eanup
irrelevant to the question of damages. Thus, the probative val ue
of Upchurch's "after" value was quite limted:
Certainly nothing in Rule 703 requires a court to admt an
opi ni on based on facts that are indisputably wong. Even if
rule 703 will not require the exclusion of such an unfounded
opi nion, general principles of relevance wll. I n other
wor ds, an opinion based totally on incorrect facts wll not
speak to the case at hand and hence will be irrel evant.
Chri stophersen v. Allied-Signal Corp., 939 F.2d 1106, 1114 (5th
Cir.1991) (en banc) (overrul ed on other grounds, Daubert v. Merrel

Dow Pharmaceuticals, Inc., 509 U S. 579, 587 n. 5, 113 S.C. 2786,



2793 n. 5, 125 L. Ed. 2d 469 (1993)).! The defendants failed to nmake
such an objection, however, and the testinony was adm tted.

Because the defendants' claim that Upchurch's testinony did
not neet rule 703's requirenents is an adm ssibility objection, it
shoul d have been raised at trial. Defendants' counsel were present
at the in limne hearing at which plaintiffs' counsel told the
court that their expert woul d have to consider the cost of cleanup
in performng his appraisal, so they had notice and tine to prepare
their objection.

Even if the defendants were not aware of the bases for the
opi ni on before Upchurch's testified, they coul d have asked to have
the testinony stricken fromthe record once its bases were reveal ed
at trial. I nstead, the defendants skillfully cross-exam ned
Upchurch and hoped the jury would respond negatively to his
"ridicul ous" testinony. Defendants may not quietly let the
i nadm ssible testinony enter the record, perhaps hoping it wll
work in their favor, and then obtain a j.mI|. on the basis of an
untinely admssibility notion cloaked in the |[|anguage of
"sufficiency."

Defendants cite no case involving expert testinony failing
rule 703's requirenents in which a court granted j.m1l. wthout
excluding the expert testinony (and hence inplicitly finding it
inadm ssible). Rule 703's requirenents are usually addressed at

the summary judgnent stage of a proceeding or on a notion to

11The same objection could and should have been nade to the
def endants' expert appraiser, who presented testinony regarding
"before" and "after" values of plaintiffs' properties wthout
considering the effect of contam nation.



excl ude evidence at trial.?

Once evidence—even if not adm ssible—+s presented at trial,
it nmust be considered for purposes of a j.ml. if the affected
party did not object properly. The only panel in this circuit to
review such a notion after the inclusion of inadm ssible evidence
held that the inadm ssible evidence nust be considered, stating
that "[1]t was incunbent on the trial court to consider all of the
evidence before the jury, as it was in fact presented to the

jury. ... Sum tono Bank v. Product Pronotions, Inc., 717 F.2d 215,
218 (5th Cir.1983). There, the proponents of the judgnent objected
to the evidence at trial, but the evidence was | ater reveal ed to be
i nadm ssible on a different ground not nentioned in the party's
ori gi nal objection.

Here, defendants never objected to i ntroduction of Upchurch's
testinony on any ground. Therefore, the evidence nust be
considered in weighing the evidence on notion for j.ml.

Gven that the jury probably based its verdict on testinony
t hat was not only i nadm ssi ble, but al so erroneous, it was error to
let the verdict stand. The appropriate renedy under these
circunstances is a new trial, however, and not j.ml|. The court

has discretion to order a new trial rather than judgnent as a

matter of | aw when the defect in the nonnoving party’ s proof m ght

12See, e.g., Berry, 989 F.2d at 824, Orthopedic & Sports
Infjury dinic v. Wang Labs., Inc., 922 F.2d 220, 224-25 (5th
Cir.1991) (rule 703 applied to evidence at summary judgnent);
Anbrosini v. Labarraque, 101 F.3d 129, 131 (D.C. Cr.1996) (sane);
Quillory v. Dontar Indus., Inc., 95 F. 3d 1320, 1329 (5th G r. 1996)
(limting testinony of wwtness at trial to testinony with reliable
foundati on).



be renedied at a second trial.®

Defendants' failure to make a tinely objection deprived
plaintiffs of effective notice that their expert's testinony did
not nmeet rule 703's requirenents. Had the defendants initially
objected to the testinony of Upchurch on the basis of his erroneous
assunptions, the plaintiffs could have asked hi mor anot her expert
to focus solely on the market stigma aspect of danages. Such
testinony woul d have been adm ssible and possibly sufficient to
sustain a jury verdict. Accordingly, we remand for proceedings in
which the plaintiffs may attenpt to prove market stignma damages.

V.
A
Prior to trial, the defendants filed a notion for partial

summary judgnent seeking the dism ssal of the Hardin clains based
on res judicata. The district court carried the notion with the
case and denied it after the close of plaintiffs' case in chief,
hol di ng that because Freddi e and Laura Hardin owned their hone as
tenants by the entirety, Laura had no authority to bring the
Jackson suit without joining Freddie, so the judgnent of dism ssal
in that suit was void.

The cases cited by the district court are not relevant. One,
Ayers v. Petro, 417 So.2d 912 (M ss.1982), dealt wth a wonman's
attenpt to buy, at a foreclosure sale, the hone she had previously

owned, as joint tenant with right of survivorship, with her forner

13See Weade v. Dichmann, Wight & Pugh, Inc., 337 U S. 801,
809, 69 S.Ct. 1326, 1330, 93 L.Ed. 1704 (1949); CHARLES ALAN WRI GHT,
ARTHUR R. M LLER & EDWARD H. COOPER, FEDERAL PRACTI CE & PROCEDURE § 2538 AT 357-
59 (2d ed. 1995)



husband before their divorce. The woman, who renained a joint
cotenant with her husband in the property, was not permtted to
purchase the property for her individual benefit. 1d. at 916. The
second, In re Estate of Childress, 588 So.2d 192 (M ss.1991),
i nvol ved the question whether the signature of both parties is
required to sever a tenancy by the entirety.

The defendants urge that we should | ook, instead, to the many
cases hol ding that a person need not have title to real property in
order to sue for trespass. See, e.g., IngramDay Lunber Co. V.
Cuevas, 104 Mss. 32, 61 So. 4, 5 (1913); 75 AMJUR 2D Trespass 8§
38. As long as the plaintiff was in actual possession of the | and,
she need not have had conplete title to the property in order to
maintain a valid suit.

Furthernore, as defendants also point out, the district
court's fear that a rule permtting one party to bring suit would
al l ow doubl e recovery is unfounded. As Ayers denonstrates, any
recovery that one cotenant by the entirety obtains redounds to the
benefit of the other. This neans the cotenant is in privity with
the suitor, and would be barred from bringing a subsequent suit.
David v. Nenerofsky, 41 A 2d 838 (D.C. 1945).

Al t hough no M ssi ssi ppi case has considered this proposition,
we find it highly unlikely that M ssissippi would deny the privity
of tenants by the entirety, thus allowing two suits for an injury
to the sane property. Such a result would be inconsistent with
principles followed throughout the country, and would result in
grave injustice should a tenant by the entirety be abandoned by his

cot enant .



In such a case, the statute of imtations m ght expire before
the cotenant could be joined in the suit or the tenancy by the
entirety abolished. Furthernore, M ssissippi |aw establishes that
conplete ownership is not required in a trespass case
Accordingly, the Jackson dism ssal was not void nerely because
Freddie Hardin did not participate in the suit.

B

Because the Jackson result stands, we nust decide which
clains, if any, have al ready been decided. Federal |aw applies to
the res judicata effect of a prior federal court judgnent, and that
law requires (1) identical parties, (2) jurisdiction for the prior
judgnent, (3) a final judgnent on the nerits, and (4) the sane
cause of action. Russell v. SunAnerica Sec., Inc., 962 F.2d 1169
(5th CGr.1992); Stovall v. Price Waterhouse, 652 F.2d 537 (5th
Cr. Unit A Aug.1981).

The only questionabl e requirenents here are identical parties
and sane cause of action. Parties in privity count as identical
parties for federal res judicata purposes.* Furthernore, the "sane
cause of action" test is easily net on the naphtha cl ai ns, because
those clains were identical in the two suits. The sanme expert
apprai ser was used, the sane before and after property val ues were
all eged, and the sane relief was sought. Thus, we reverse the
deni al of summary judgnent and render partial sumrmary judgnent for

t he defendants on the Hardi n naphtha cl ai ns.

14See Russell, 962 F.2d at 1173; United States v. Shanbaum
10 F.3d 305, 310 (5th G r.1994); @l f Island-1V, Inc. v. Blue
Streak-@ul f, 24 F.3d 743, 746 (5th G r.1994), cert. denied, 513
U S. 1155, 115 S.Ct. 1112, 130 L.Ed.2d 1076 (1995).



To the extent that Freddie Hardin all eged trespass or nui sance
cl ains based on the carbon bl ack em ssions, however, those clains
shoul d survive sunmary judgnent, as they were not brought in the
original action and did not arise out of the sane operative facts.
Wth respect to these clains, we affirm the denial of sunmmary
j udgnent .

VI .

In accordance wth the foregoing, the sunmary judgnent for
def endants on the trespass and nuisance clains is REVERSED. The
denial of the notion for new trial is REVERSED. W REMAND for a
trial on the air and particul ate trespass and nui sance cl ai ns and
for a new trial on the naphtha trespass claim The summary
judgnent on the strict liability and negligence clains and on the
petrol eum naphtha trespass claim is AFFI RVED. The denial of
summary judgnent on the Hardin clains is REVERSED in part, and

summary judgnent i s RENDERED on t he Hardi n napht ha trespass cl ai ns.



