United States Court of Appeals,
Fifth Grcuit.
No. 96-60162.

In the Matter of Tommy Ray HENSON;, Vi ol a Norwood Henson,
Debt or s.

Tonmy Ray HENSON, Vi ola Norwood Henson, Appellants,
V.

FI RST TONER LOAN, I NC., doing business as Tower Loan of Prentiss,
Appel | ee.

Jan. 22, 1997.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore GARWOOD, DAVI S and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Tommy Ray Henson and Viola Norwood Henson ("the Hensons")
appeal a district court order, which affirnms a ruling from the
Bankruptcy Court for the Southern District of M ssissippi. The
order being appealed overruled the Hensons' objection to First

Tower Loan, Inc.'s, ("Tower") proof of claim and ruled that a
second Deed of Trust which was executed by the Hensons in favor of
Tower was valid and enforceabl e despite the presence of a covenant
in a first Deed of trust held by the Farnmers Hone Adm nistration
("FHA") providing that "[n]either the property nor any portion
thereof or interest therein shall be |eased, assigned, sold,
transferred, or encunbered, voluntarily or otherw se, wthout the
written consent of the Governnent." For the follow ng reasons, we
affirmthe order of the district court.

FACTS
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On May 25, 1982, the Hensons executed a Deed of Trust to FnHA
in the anmpunt of $24,000.00 ("the first Deed of Trust"). On
Decenber 29, 1993, the Hensons executed a Prom ssory Note,
Di sclosure Statenent, and Security Agreenment with Tower in the
amount of $3,124.09. On the sane date, the Hensons executed a Deed
of Trust to Tower ("the second Deed of Trust") on the sane pi ece of
property on which the FnHA holds the first Deed of Trust.

On February 22, 1994, the Hensons commenced a case under
Chapter 13 of the Bankruptcy Code. On April 20, 1994, Tower filed
a proof of claimfor $4,140.00 as secured interest based upon its
second Deed of Trust. On August 2, 1994, the Hensons filed an
objection to the proof of claimfiled by Tower, alleging that the
second Deed of Trust was void because of Tower's failure to obtain
the witten consent of the FHA. I n addition, the Hensons cl ai ned
that Tower should be relegated to the status of unsecured creditor
and an Order be entered canceling the second Deed of Trust. On
August 5, 1994, Tower filed an answer to the Hensons' (bjection to
Tower's proof of claim

On June 27, 1995, Edward R Gai nes, Bankruptcy Judge for the
Southern District of Mssissippi, entered an order denying the
Hensons' objection to Tower's proof of claim The court concl uded
that the Hensons' argunent that the second Deed of Trust is void
for failure to obtain consent by the FnHA is unsupported by | aw.
The deci sion was appealed to the United States District Court for
the Southern District of M ssissippi.

On February 7, 1996, Judge Charles W Pickering, Sr., affirned



the decision of +the bankruptcy court denying the Hensons
objection. In his opinion, Judge Pickering adopted and expanded
t he reasoni ng of the Bankruptcy Court opinion, stating: "Like the
bankruptcy court, this Court is unaware of any positive |aw which
woul d require a finding that the second Deed of Trust held by Tower
Loan shoul d be declared void." Record Vol. [:3.
On March 6, 1996, the Hensons' filed a Notice of Appeal to
this court fromthe order of the district court.
DI SCUSSI ON
The facts of this case are not disputed and have been
stipulated by the parties. As such, we reviewthe district court's
ruling de novo. This is an issue of first inpression for this
Court.
The first Deed of Trust executed by the Hensons' to the FnHA
on May 25, 1982, provides, in pertinent part, as foll ows:
BORROWER  for Borrower's self, Borrower's heirs,

executors, adm nistrators, successors, and assigns COVENANTS
AND ACREES as fol |l ows:

(12) Neither the property or any portion thereof or
interest therein shall be | eased, assigned, sold, transferred,
or encunbered, voluntarily or otherwi se, without the witten
consent of the Governnent (FnHA). The CGovernnent shall have
the sole and exclusive rights as beneficiary hereunder,
including but not limted to the power to grant consents,
partial releases, subordinations, and satisfaction, and no
i nsured hol der shall have any right, title or interest in or
to the lien or any benefits hereof.

Appel lants' R E. at 18-19 (enphasis added).
Both of the | ower courts' rulings were based on the fact that

the preceding excerpt, although prohibitive, did not contain



| anguage declaring transfers or assignnments w thout consent to be
voi d. In the absence of "legal or contractual authority,” both
courts declined to make a determ nation that the second Deed of
Trust was voi d. Furthernore, the district court noted that the
contract provided that failure "to abi de by the covenants set forth
inthe first Deed of Trust would amobunt to an incident of default,
thereby permtting the Farners Home Administration to declare the
entire anount imediately due and payable and allow ng
forecl osure."” Record Vol. 1:2.

The statenent by the district court indicates its anal ysis of
the first Deed of Trust incorporated a reading of paragraph twel ve
with the renedi es paragraph, paragraph eighteen which reads as
fol |l ows:

(18) SHOULD DEFAULT occur in the performance of di scharge
of any obligations in this instrunent or secured by this
instrument, ... the Governnment (FnmHA), at its option, with or
W t hout notice, nay: (a) declare the entire anopunt unpaid
under the note and any i ndebtedness to the Governnent hereby
secured i medi ately due and payabl e,

Appel lants' R E. at 19 (enphasis added).

Thus, the district court's analysis has the effect of reading
par agraphs twel ve and ei ghteen together as a "due on sal e cl ause.”
We agree.

Specifically, we hold that the contract | anguage contained in
the first deed of trust clearly states that failure to obtain
witten consent from the FnHA prior to further encunbering the
Hensons' property creates an i ncident of default only, and that the
clause at issue is analogous to a "due-on-sale" clause and is

t hereby enforceable at the option of the FnHA agai nst the Hensons.
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The Hensons argue that the rulings of the | ower courts are in
error, the second Deed of Trust should be declared void as
violative of the first Deed of Trust; conveyance instrunents |ike
the first Deed of Trust are recorded instrunents and a
sophi sticated | ender, such as Tower, had a the burden of exam ning
t he docunents previously recorded, and; the Hensons and their five
chil dren shoul d not | ose their hone because Tower was not diligent.
The Hensons, however, do not provide any specific legal or
contractual authority supporting their position. In the absence of
any positive | aw which would require a finding that the second Deed
of Trust should be declared void, we find the Hensons' argunents
unper suasi ve.

Qur decision today is consistent wwth prior decisions of the
M ssi ssi ppi Suprenme Court. That court has held that a valid due on
sal e clause can give the first |lienholder the right to forecl ose on
the property, but does not necessarily have the effect of voiding
a subsequent encunbrance on the property. See Unifirst Federa
Savi ngs & Loan Assoc. v. Tower Loan of M ssissippi, 524 So.2d 290
(1988). In Unifirst, a holder of a second Deed of Trust, which had
foreclosed its interest, brought a civil action against the first
deed of trust holder seeking declaratory, injunctive, and other
relief after the first Deed of Trust hol der invoked the due on sale
clause in its Deed of Trust. There, the court held that although
the specific due on sale clause did not prohibit subordinate
encunbrance on the property, the clause was valid and enforceabl e

upon foreclosure of the junior |ienholder.



CONCLUSI ON
For the foregoing reasons, the ruling of the district court is

AFF| RMED.



