United States Court of Appeals,
Fifth Grcuit.
No. 96-60001.
Juan PI CHARDO, Petitioner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE, Respondent.
Jan. 31, 1997.

Petition for Review of an Order of the Board of | mmgration
Appeal s.

Before JOLLY, JONES and PARKER, Circuit Judges.

PARKER, Circuit Judge:

Juan Pichardo ("Pichardo"), a citizen of the Dom nican
Republic, petitions this Court for review of a final order of
deportation of the Board of Immgration Appeals ("BIA") which
deni ed Pichardo's application for relief fromdeportati on under 88
212(c) and 212(h) of the Immgration and Nationality Act ("the
Act"), 8 U S. C. 88 1182(c) and 1182(h). Because we | ack
jurisdiction, we deny the petition.

FACTS AND PROCEEDI NGS BELOW

Pichardo is a 47-year old citizen of the Dom nican Republic
who entered the United States as a |lawful permanent resident in
1969. The Imm gration and Naturalization Service ("INS") issued an
Order to Show Cause against Pichardo on May 19, 1992 charging
Pi chardo wi t h bei ng deportabl e pursuant to section 241(a)(2)(A)(ii)
of the Act, 8 U S.C. 8§ 1251(a)(2)(A)(ii), for having been convicted
after entry of two crines involving noral turpitude that did not
arise out of a single schene of crimnal conduct.
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Pi chardo did not contest his deportability, but in April 1993,
filed applications for relief from deportation under sections
212(c) and 212(h) of the Act. At the hearing on the applications,
the I NS subm tted judgnment and conviction records for Pichardo from
the Commonwealth of Pennsyl vani a. The records indicated the
follow ng convictions: (1) larceny, receiving stolen goods, and
conspiracy to conmt burglary (1972) (sentenced to one-year termof
probation); (2) aggravated assault (1978) (sentenced to not | ess
than 111/2 nonths nor nore than 23 nonths); and (3) involuntary
devi ate sexual intercourse, indecent assault, endangering the
welfare of children, corruption of mnors, and incest (1988)
(sentenced to not less than five nor nore than 20 years).

After a hearing, the Immgration Judge ("IJ") denied
Pichardo's applications for relief fromdeportation and entered a
deportation order against him Pichardo appealed the 1J's denials
to the BIA. After reviewing the IJ's balancing of the equities
related to the 8 212(c) application and the record related to the
"extreme hardship" required for a 8§ 212(h) waiver, the BIA
af firnmed. In re Pichardo (A18 867 573), (BIA Dec. 4, 1995).
Pi chardo now petitions this Court for reviewof the Bl A s deci sion.

DI SCUSSI ON
A. Recent Amendnents to our Jurisdiction

During the pendency of Pichardo's appeal to this Court, the

Anti-Terrorismand Effective Death Penalty Act of 1996! (" AEDPA")

The Anti-Terrorismand Effective Death Penalty Act ("AEDPA"),
Pub. L. 104-132, 110 Stat. 1214 (April 24, 1996).
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was enacted. It anmended our jurisdiction over final orders of the
BI A so as to preclude our review of certain matters. See Mendez-
Rosas v. INS, 87 F.3d 672 (5th Cir.1996), cert. denied, --- U S --
--, 117 S .. 694, --- L.Ed.2d ---- (Jan. 6, 1997). The Illega
| nmigration Reform and Inmgrant Responsibility Act of 19962
("' RIRA") was also enacted during the pendency of Pichardo's
appeal, and it, anong ot her things, anended the AEDPA s anendnents
of our jurisdiction of BIA final orders of deportation. W have
previously determ ned that the AEDPA's wi thdrawal of jurisdiction
applies to appeals of BIA final deportation orders pending at the
time of the AEDPA's enactnent. |d. Because the rel evant anendnent
of the IRIRA is likewse jurisdictional in nature, it is also
applicable to appeals pending at the tine of the effective date of
the IIRIRA's relevant provision.® See Id. at 674. W turn to the
conmbi ned anendnents of the AEDPA and the IIRIRA to determne if
their jurisdiction wthdrawal includes the case at hand.

Section 440(a) of the AEDPA, together with section 306(d) of
the IIRIRA anended our source of appellate jurisdiction by
providing, in pertinent part, that "[alny final order of
deportation against an alien who is deportable by reason of having

comm tted a crim nal of f ense . cover ed by section

2The Illegal Inmmgration Reformand |nm grant Responsibility
Act of 1996 ("IIRIRA"), Pub.L. No. 104-208, 110 Stat. 3009, was
signed into |law by President Cinton on Septenber 30, 1996.

The relevant |IIRIRA provision, section 306(d), has its own
effective date that is different than nost of the IIRIRA s
provisions. See |IRIRA §8 306(d) (effective date as if enacted with
t he AEDPA) .



241(a)(2) (A (ii) for which both predicate offenses are, wthout
regard to the date of their conm ssion, otherw se covered by
section 241(a)(2)(A (i), shall not be subject to review by any
court" (enphasis added). Section 241(a)(2)(A)(ii) of the Act is
t he section under whi ch Pi chardo was found deportable. It provides
for deportability for aliens with two or nore after-entry
convictions of crimes involving noral turpitude, that did not arise
froma single schene of crimnal m sconduct, regardl ess of whet her
confi nenent was i nposed or whet her the convictions were in a single
trial. See 8 U.S.C. § 1251(a)(2)(A)(ii).

According to the plain |anguage of the conbi ned anendnents of
the AEDPA and the IIRIRA judicial review is precluded for
deportation orders based on 8 U.S.C. 8§ 1251(a)(2) (A (ii) only when
two of the noral turpitude offenses supporting deportation are
covered by section 241(a)(2)(A (i) of the Act, disregarding the
provision related to the date of the crine's conm ssion. " Any
final order of deportation against an alien who is deportable by
reason of having commtted a crimnal offense ... covered by
section 241(a)(2)(A)(ii) for which both predicate offenses are,
W thout regard to the date of their comm ssion, otherw se covered
by section 241(a)(2)(A) (i), shall not be subject to review by any
court" (enphasis added). AEDPA § 440(a), |IIRIRA 8§ 306(d), 8 U.S.C
8§ 1105a(a)(10) (1996) (to be recodified at 8 U S. C § 1252)
(enphasis added). W next inquire as to whether at |east two of
Pi chardo's convictions that serve as the basis for his deportation

are covered by section 241(a)(2)(A) (i) of the Act.



Section 241(a)(2)(A) (i) of the Act was al so anended by the
AEDPA. See AEDPA, § 435 (1996), 8 U.S.C. § 1251(a)(2)(A) (i) (as
anended) . However, in contrast wth AEDPA 8§ 440(a), the
jurisdiction withdrawal provision, AEDPA § 435 incl udes an express
provision for its effective date. See Mendez- Rosas, 87 F.3d at
675. Section 435 of the AEDPA provides that it "shall apply to
al i ens agai nst whomdeportati on proceedings are initiated after the
date of the enactnent of this Act." AEDPA, 8§ 435(b) (1996). The
AEDPA was enacted in April 1996 and Pichardo's Order to Show Cause
was issued in 1992. Thus, the unanended version of section
241(a)(2)(A) (i) of the Act is to be followed for Pichardo since his
deportation proceedings were initiated before the AEDPA' s
enactnment. Pursuant to anended 8 U S.C. § 1105a(a)(10), we nust
determne if at |east two of Pichardo's convictions that serve as
the basis for his deportation are <covered by section
241(a)(2) (A (i) of the Act, as unanended and disregarding that
provision's reference to the date of the alien's crines.

Section 241(a)(2)(A) (i), as wunanended and omtting any
reference to the date of the crine's conm ssion per the command of
| RIRA 8 306(d), reads as foll ows.

an alien who—

) is convicted of a crine involving noral turpitude ..
t

(1
after the date of entry, and

(I'l') either is sentenced to confinenent or is confined
therefor in a prison or correctional institution for one
year or | onger,
i s deportable.
8 US C 8 1251(a)(2)(A) (i) (unanended) (enphasis added). Thus,
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the convictions precluding jurisdiction nmust have been (1) for
crimes involving noral turpitude and (2) their sentences or
confinenents nust have been for one year or |onger.

B. Application of the AEDPA/I I RIRA Jurisdiction Provisions

Pi chardo di d not recei ve confinenent for his 1972 convi cti on,
but rather, probation. Thus, that conviction fails to neet the
qualifying criteria. Pi chardo's 1988 conviction satisfies the
criteriainthat it was for a crinme unquestionably invol ving noral
turpitude and he received a sentence in excess of one year.

Because at least two of Pichardo's convictions for crines
involving noral turpitude that serve as the basis for his
deportation nust satisfy the conditions of unanmended section
241(a)(2) (A (i) of the Act (disregarding any consideration of the
date of the crine's conm ssion), Pichardo's third conviction nust
nmeet the conditions in order to trigger the judicial review bar
enacted by the AEDPA and the IIRIRA. His third conviction was for
aggravat ed assault and Pichardo was sentenced to a m ni mum prison
term of 111/2 nonths with a maxi num of 23 nonths. The facts
confront us with two questions: (1) whether such a prisontermis
to be considered a term of one year or nore, and (2) whether
aggravated assault wunder the Pennsylvania statute is a crine
i nvol vi ng noral turpitude.

For purposes of exclusion and deportation proceedi ngs, an
indeterm nate sentence is to be considered a sentence for the
maxi mum term i nposed. Fonseca-Leite v. INS, 961 F.2d 60, 62 (5th
Cir.1992); see also Nguyen v. INS, 53 F.3d 310 (10th G r.1995);



In re D, Int.Dec. 3236, 1994 W 284067 (BIA 1994). Pi char do
received a sentence of 111/2 to 23 nonths for his aggravated
assaul t conviction, and the maxi rumof his sentence, 23 nonths, is
in excess of one year's confinenent, thus fulfilling one of the
requi site conditions of section 241(a)(2)(A)(i).

Regardi ng the other necessary condition, the Act does not
define the term"noral turpitude"” and | egislative history does not
reveal congressional intent. See Handan v. INS, 98 F.3d 183, 185
(5th Cr.1996). Congress left the termto future admnistrative
and judicial interpretation. Cabral v. INS, 15 F. 3d 193, 195 (1st
Cir.1994). A determination that a crinme involves noral turpitude
for purposes of deportation is a question of |law, which we review
de novo. Handan, 98 F.3d at 185. Wether a crine invol ves noral
t ur pi tude depends upon the i nherent nature of the crinme, as defined
inthe statute concerned, rather than the circunstances surroundi ng
the particular transgression. Gkabe v. INS, 671 F.2d 863, 865 (5th
Cir.1982). Wen considering this question, we are limted to the
statute and to Pichardo's record of conviction. 1d.

Wil e we do accord sone deference to the BIA's interpretation
of questions such as this, see Handan, 98 F. 3d at 185, no findings
regarding noral turpitude were nade related to Pichardo's

aggravated assault conviction.* However, the BIA has sumari zed

“The 1J did not make any findings as to whether the aggravated
assault conviction was for a crine involving noral turpitude.
Rat her, he found that Pichardo was deportable as charged under 8
US C 8 1251(a)(2)(A) (ii) for having been convicted of two crines
after entry not arising out of a single schene of crimnal
m sconduct. He did treat the 1988 convictions as all arising from
a single schene and as involving noral turpitude. In re Pichardo-
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the judicial and admnistrative interpretation of the general
definition of noral turpitude, and we have previously relied onits
definition. See |Id. at 186.

Moral turpitude refers generally to conduct that shocks the
consci ence as being inherently base, vile, or depraved, and
contrary to the accepted rules of norality and the duties owed
bet ween persons or to society in general. Moral turpitude has
been defined as an act which is per se norally reprehensible
and intrinsically wong or malumin se, so it is the nature of
the act itself and not the statutory prohibition of it which
renders a crine one of noral turpitude. Anong the tests to
determne if a crine involves noral turpitude is whether the
act is acconpanied by a vicious notive or a corrupt m nd.

ld. (quoting In re Handan, at 4 (BIA Jan. 5, 1995) (citations
omtted)); see also In re Fualaau, Int.Dec. 3285, 1996 W. 413576,
at 3 (BIA 1996) (en banc ).

Foll ow ng Okabe's direction, we turn to the Pennsylvania
statute. The Pennsyl vani a aggravated assault statute provides for

four categories of aggravated assault.® Anobng themare "attenpt"

Lora (A 18 867 573), at 13, 14 (June 23, 1993). Because
deportability under 8 U S.C. 8§ 1251(a)(2)(A)(ii) may be based on
convictions for crinmes for which no confinenent is inposed, see id.
("Any alien who at any tine after entry is convicted of two or nore
crimes involving noral turpitude, not arising out of a single
schenme of crimnal msconduct, regardless of whether confined
therefor ...") (enphasis added), it is unclear which of Pichardo's
ot her two convictions the IJ regarded as involving noral turpitude
to serve as the second noral turpitude crinme necessary to satisfy
the grounds for deportability under 8 U S.C. 8§ 1251(a)(2)(A)(ii).
The IJ was not required to designate which of the other two
convictions involved noral turpitude and had no reason to, not
knowi ng in 1993 what information m ght be needed in the record for
our post-AEDPA determ nation of jurisdiction. However, |arceny has
been suggested to involve noral turpitude. See United States v.
Smth, 420 F.2d 428, 432 (5th Cr.1970); In re Serna, Int.Dec.
3188, 1992 W. 301779, at 3 (BIA 1992).

°Pi chardo was convi cted under 18 Pa.Cons. Stat. § 2702, which
appears belowas it didin 1978, the year of Pichardo's conviction.

§ 2702. Aggravated assaul t
8



offenses. There is no distinction for inmmgration purposes wth
respect to noral turpitude between the comm ssion of a crine and
the attenpt to commt it. In re Davis, Int.Dec. 3181, 1992 W
443920, at 15 (BI A 1992). W thus exam ne the conm ssion of fenses
inthe statute for the elenents typically involved in assault that
have resulted in findings of noral turpitude. Those are bodily
injury together with a m ninumnens rea of recklessness. See Inre
Fual aau, at 4; In re Danesh, 19 | & N Dec. 669, 1988 W. 235462, at
4 (BIA 1988). Al four categories of conm ssion offenses in 18

Pa. Cons. Stat. § 2702 involve these two elenents.® |In addition, 8§

(a) Ofense defined.-A person is guilty of aggravated
assault if he:

(1) attenpts to cause serious bodily injury to
another, or causes such injury intentionally,
know ngly, or recklessly under circunstances
mani festing extrene indifference to the value of
human 1ife;

(2) attenpts to cause or intentionally, know ngly
or recklessly causes serious bodily injury to a
police officer making or attenpting to mke a
| awful arrest;

(3) attenpts to cause or intentionally or know ngly
causes bodily injury to a police officer making or
attenpting to nake a lawful arrest; or

(4) attenpts to cause or intentionally or know ngly
causes bodily injury to another with a deadly
weapon.

W examine all of the statute's categories of offenses
because the record does not reflect that Pichardo was convicted
under a particular subsection of the Pennsylvania statute, but
generally under 18 Pa.Cons. Stat. 8§ 2702. As a general rule, if a
statute enconpasses both acts that do and do not involve nora
turpitude, a finding of noral turpitude cannot be sustained.
Handan, 98 F.3d at 187. W are thus required to examne all the
categories for noral turpitude before finding that Pichardo was
convicted for a crine involving noral turpitude.
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2702(a)(4)'s assault with a deadly weapon has | ong been regarded to
i nvol ve noral turpitude. See Inre Medina, 151 & N Dec. 611, 612
(BIA 1976). Having found the elenents typical to noral turpitude
findings to be necessary elenents of the statute's comm ssion
of fenses, all the requisite conditions have been satisfied that
trigger the AEDPA's and IIRIRA's judicial review bar.’
CONCLUSI ON
Because this Court | acks jurisdiction, the petition for review

is DI SM SSED.

"W note that in the future, such a lengthy inquiry into our
jurisdiction will likely be unnecessary as the IIRIRA repeals 8
US C 8 1105a, currently our source of judicial review, and
replaces it with other judicial review provisions, one of which
precludes review of decisions regarding the granting of relief
under section 212(h) or under section 212(c), the two grounds of
relief for which Pichardo applied. I1IRIRA §8 306(a)(2)(B) & (CO).
However, this provision, along with other restrictive provisions
regarding judicial review of decisions regarding 8 212(i) (fraud
wai ver), 8 240A (cancellation of renoval), § 240B (voluntary
departure), and 8§ 245 applications for adjustnent of status, is not
effective for purposes of this case. See IIRIRA § 306(c)
(expl aining effective date).
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