IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50952

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ESTER SOTO- SI LVA,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

Novenber 12, 1997
Bef ore GARWOOD, DUHE and DeMOSS, CGircuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel l ant Ester Soto-Silva (Soto) appeals her
convictions in the United States District Court for the Western
District of Texas, El Paso division, for conspiracy to distribute
and to possess with intent to distribute mari huana in violation of
21 U S.C 88 841(a)(1l) and 846 (count 1) and for maintaining a
prem ses for the purpose of distributing mari huana in violation of
21 U S.C. §8856(a)(1) (count Il1l). Soto challenges her convictions
on the grounds that a juror at her trial was not proficient in
English, that the deliberate ignorance instruction given to the

jury was invalid as a matter of law, and that the evidence was



insufficient to convict her on count Ill. Finding no reversible
error as to count I, we affirm Soto’s conviction and sentence for
conspiracy; finding that the evidence on count |1l was sufficient
but that it was reversible error to give the deliberate ignorance
instruction as to that count, we reverse and renmand the conviction
on count I1I1.

Facts and Proceedi ngs Bel ow

On Septenber 12, 1996, the jury found Soto guilty on counts |
and I1l. Over two nonths |later, on Novenber 20, 1996, Soto filed
a Motion for New Trial, on the grounds that one of the jurors in
the case was not proficient in English. The trial court, Judge
Briones, denied her notion, and on Novenber 25, 1996, sentenced
Soto to 78 nonths’ inprisonnent on each count, to be served
concurrently, and i nposed a special assessnent on each count.

In October of 1995, Soto and her children noved into her
parents’ house, | ocated at 1400 Wom ng in El Paso, Texas, in order
to care for her ailing nother. |In early Novenber of 1995, Soto’s
nmot her passed away and a few days later her father noved to
California. Around this sanme tinme, Soto engaged in various drug-
related activities in connection with the Roberto Oozco drug
or gani zati on.

The case against Soto arose out of a Drug Enforcenent
Adm ni stration (DEA) operation where undercover agents infiltrated
the Orozco drug organi zation by posing as truck drivers willing to
transport |arge anmounts of mari huana to the interior of the United

States. According to the governnent’s witnesses, Soto’'s role in



the organi zation included handling noney for Orozco’ s mari huana
trafficking activity, taking part in the snuggling trips, and
providing the premses where the nmarihuana was packaged for
distribution to the interior of the United States. The DEA agents
admtted that they never saw Soto with any drugs, but severa
W t nesses stated that |arge quantities of drugs were picked up for
shi pnent fromthe house where Soto was |iving.

A search of the house at 1400 Wom ng uncovered a snmal | anount
of mari huana, nunerous packagi ng supplies comonly used to wap
| arge quantities of marihuana, and several enpty bags that once
contai ned marijuana. It is this house, in which Soto allegedly
mai nt ai ned a drug packaging and distribution center, and those
supplies, that forned the core of the charges agai nst her.

On appeal, Soto raises three issues. First, she argues that
the district court should have granted her notion for new tria
because one of the jurors was fundanental |y i nconpetent to serve on
a jury. Second, she argues that the deliberate ignorance jury
i nstruction was erroneous and warrants reversal and remand for new
trial. Finally, she argues that there was insufficient evidence to
support a conviction under 21 U S C. 8§ 856(a)(1l) for nmaintaining
the house at 1400 Wonng for the purpose of distributing
mar i huana. Soto does not chal |l enge the sufficiency of the evidence
on the conspiracy charge (count 1[).

Di scussi on

Conpet ency of Juror

Soto chall enges the district court’s denial of her notion for



new trial, claimng that a juror in her trial was unable to speak
or understand English, and was therefore fundanental |y i nconpet ent
to serve as a juror. Ordinarily, a litigant may challenge the
qualification of a juror under 28 U S . C 8§ 1867(a), but such a
chal l enge nust be nmde before trial begins.! Since Soto only
chal | enged the juror’s conpetency nonths after her trial, any claim
merely of statutory disqualificationis toolate. Wthout atinely
statutory claim alitigant will be entitled to relief only upon a
show ng that the juror was fundanentally inconpetent. See United
States v. Gates, 557 F.2d 1086, 1088 (5th Cr. 1977); Ford v.
United States, 201 F.2d 300, 301 (5th CGr. 1953). See also United
States v. Crockett, 514 F.2d 64, 69 (5th Cr. 1975).

We review the denial of a notion for newtrial on an abuse of
di scretion standard. See United States v. Vergara, 714 F.2d 21, 23
(5th Gr. 1983). A notion for newtrial based on a juror’s | ack of
statutory qualification (not raised before trial) should be granted
only upon a show ng of actual bias or prejudice. United States v.
Crockett, 514 F.2d 64, 69 (5th Gr. 1975). Alternatively, a new
trial may be granted if a juror was fundanentally inconpetent.
United States v. Gates, 557 F.2d 1086, 1088 (5th Cr. 1977).

As the novant, Soto bore the burden of proving to the district

¥I'n crimnal cases, before the voir dire exam nation begins,
or within seven days after the defendant discovered or could have
di scovered, by the exercise of diligence, the grounds therefor
whi chever is earlier, the defendant nmay nove to dismss the
i ndictment or stay the proceedings against him on the ground of
substantial failure to conply with the provisions of this title in
selecting the grand or petit jury.” 28 U S.C § 1867(a) (enphasis
added) .



court that a newtrial was justified. See United States v. Geders,
625 F.2d 31, 33 (5th Cr. 1980) (“[T] he burden of justifying a new
trial is fairly placed upon the defendant.”); 58 Am Jur. 2d New
Trial 8 519 (1989). It was incunbent upon Soto to show that the
juror in question, juror Villal pando, was fundanental | y i nconpet ent
to serve on the jury. Cf. United States v. Cashio, 420 F.2d 1132,
1136 (5th Gr. 1970) (holding that when a def endant noves for a new
trial on the grounds that a juror is disqualified because of
prejudice, “prejudice is not presuned . . . . [and the defendant
has] the burden of proving prejudice by a preponderance of the
credi bl e evidence”).

Soto noved for a new trial on the grounds that juror
Villal pando did not speak or understand English, but she never
asked the court to hold an evidentiary hearing in order to
determ ne the level of Villalpando's English ability. As it was,
however, Soto’s only evidence tendered concerning the juror’s
al | eged i nconpet ence was an excerpt fromthe transcript of the voir
dire conducted Septenber 30, 1996, in a different crimnal case
pendi ng before a different judge of the sane court, in which juror
Villal pando was called to serve on the jury panel

During jury selection in this second case, Villalpando was
questioned by Chief Judge Hudspeth about his understandi ng of
Engl i sh. Though Judge Hudspeth ulti mately excused Vil l al pando from
t he veni re pool because of his difficulty with English, this rather
brief voir dire examnation is not conclusive as to whether

Vil l al pando had sufficient ability to speak and understand Engli sh



so as to be able to render mninmally conpetent service as a juror.
On the one hand, Villal pando stated several tines that he did not
under stand or speak “much” English and once stated that a verdict
was not reached in the present case, but on the other hand, he did
appear to understand the court’s questions concerning his education
and past jury service and he gave relatively conprehensible and
responsi ve answers. After the prosecution chall enged Vill al pando,
and defense counsel stated they had no objection to the chall enge,
Judge Hudspeth excused him stating “M ght be better and safer to
call soneone in your place.”

Wt hout an evidentiary hearing in support of her notion for
new trial, Soto’s only tendered proof concerning Villal pando’s
| anguage ability is less than conplete and is not wholly
conpel l i ng. Because the di al ogue between Vil l al pando and t he court
in the second case is not clearly and conpellingly dispositive, we
hold that Soto has failed to denonstrate that the trial court
abused its discretion by denying her notion for new trial.

1. Deliberate Ignorance Jury Instruction

Soto next argues that her case should be remanded for new
trial because of the “deliberate i gnorance” jury instruction. Over
Soto’s objection, the court instructed the jury that they could
find that the defendant acted “knowingly” if she deliberately
“cl osed her eyes to what woul d ot herw se be obvious to her.

[and thereby] deliberately blinded herself to the existence of a
fact.”

W review challenges to jury instructions by determning



“whet her the court’s charge, as a whole, is a correct statenent of
the law and whether it clearly instructs jurors as to the
principles of law applicable to the factual issues confronting
them” United States v. Stacey, 896 F.2d 75, 77 (5th GCr. 1990).
The charge nust be both “legally accurate and factually
supportable.” United States v. Cartwight, 6 F.3d 294, 300 (5th
Cr. 1993). This generally neans that the “review of a deliberate
i gnorance instructions is necessarily a fact-intensive endeavor.”
United States v. Lara-Vel asquez, 919 F. 2d 946, 952 (5th G r. 1990).
Thus, a case will not be reversed unless “the instructions taken as
a whole do not correctly reflect the issues and |aw.” Uni ted
States v. MKinney, 53 F.3d 664, 676 (5th Gr. 1995).

A Mai ntaining a Place for the Purpose of D stributing a
Control | ed Substance

Count 111 alleged that fromon or about Novenber 1, 1995, to
on or about January 21, 1996, Soto “unlawfully, know ngly, and
intentionally maintained a place . . . for the purpose of
distributing mari huana” in violation of 21 US C 8§ 856(a)(l).
This Court has held that a deliberate ignorance instruction is
i nappropriate, and may constitute reversible error, if given as to
an al |l eged section 856(a)(1) violation. United States v. Chen, 913
F.2d 183, 190 (5th Gr. 1990). In Chen we stated that:

“[We conclude that the deliberate i gnorance instruction

cannot be wused for [8 856(a)(1)]. One cannot be
deli berately ignorant (in order to convict for the
know edge el enent) and still have the purpose of engagi ng
inillegal drug activities. Therefore the instruction
was i nappropriate for an offense which requires a
speci fic purpose by the defendant.” |d.

VWhile Chen indicates that there was sufficient evidence that the
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defendant was in fact deliberately ignorant, it neverthel ess held
that as a matter of |law the concept of deliberate ignorance was
i nappropriate with respect to section 856(a)(1l). Follow ng Chen,
we hold that the deliberate ignorance instruction in Soto’'s case
was in error as it related to count IIl. Nor can we say that this
error was clearly harnmless as to count |1l under the evidence here.
Because of this instructional error, the conviction and sentence
(and assessnent) on count Ill are reversed and that count is
remanded.

B. The Conspiracy Count

The del i berate i gnorance i nstructi on was, however, appropriate
for count I. Count | alleged that from on or about Novenber 1
1995, to on or about January 21, 1996, Soto “knowi ngly and
intentionally conspired” to possess with intent to distribute a
guantity of marihuana in violation of 21 U S.C. 8§ 841(a)(1) and
846. We have upheld simlar deliberate ignorance instructions in
ot her conspiracy cases where the defendant clained a lack of guilty
know edge and the evidence supported a reasonable inference of
del i berate ignorance. See United States v. MKinney, 53 F. 3d 664,
676-77 (5th Gr. 1995) (citing United States v. Wsenbaker, 14 F. 3d
1022, 1027 (5th Gir. 1994)).

Specifically, the evidence nust raise two i nferences. First,
t he evi dence nust show (i.e. raise a reasonabl e inference) that the
“def endant was subjectively aware of a high probability of the
exi stence of the illegal conduct” and second, the evidence nust

show t hat the “defendant purposely contrived to avoid | earning of



the illegal conduct.” United States v. ( ebode, 957 F.2d 1218,
1229 (5th Cr. 1992) (citing United States v. Farfan-Careon, 935
F.2d 678, 680 (5th Cir. 1991)); see also United States v. Lara-
Vel asquez, 919 F.2d 946, 951 (5th G r. 1990) (noting that the sane
evidence will often give rise to both inferences).

We find that this case neets both prongs of the McKi nney test—
Soto has clained a lack of guilty know edge and the evidence
presented at trial warrants the inference of deliberate i gnorance.
The first prong is satisfied because | ack of guilty know edge was
a recurring thene of the defendant’s case. Both in her counsel’s
openi ng and cl osing argunents and in her testinony on the w tness
stand, Soto insisted that she had no know edge of any drug
activities in her house.

The second prong—evi dence supporting the inference of guilty
know edge—i s satisfied by the follow ng evidence: (1) Soto was
living in a small house whose basenent contai ned drug packagi ng
supplies, enpty drug bags, and a small anmpunt of mari huana; (2) eye
W tness accounts that she socialized with, traveled with, and
handl ed drug noney for Roberto Orozco, a known drug trafficker; (3)
testinony that a | arge shi pnent of mari huana was pi cked up fromthe
all ey behind her house; and (4) testinony by a nenber of Orozco’'s
organi zation that a van full of drugs was | oaded at Soto’ s house.

W are not wunmndful of the risk inherent in such an
instruction and that it is accordingly one which “should rarely be
given.” United States v. Q ebode, 957 F.2d 1218, 1229 (5th Cr

1992) . Nonet hel ess, this appears to be one such rare instance



where the instruction was appropriate, and, in any event, under the
evi dence here the giving of the instruction was clearly harm ess as
to count I. See United States v. Breque, 964 F.2d 381, 388 (5th
Cr. 1992), cert. denied, 113 S. . 1253 (1993). We therefore
affirm Soto’ s conviction for conspiracy under count |I.

I11. Sufficiency of the Evidence on Count 11

Finally, Soto appeals the denial of her tinely notion for
j udgnent of acquittal on count |11, arguing that the evidence was
insufficient to support her conviction for maintaining a house for
the purpose of distributing marihuana. Count 111, alleging a
violation of 21 U.S.C. 8§ 856(a)(1l), required that the governnent
prove three el enents, nanely that Soto (1) knowi ngly (2) maintained
the residence at 1400 Wom ng (3) for the purpose of distributing
mari huana. See 21 U.S.C. § 856(a)(1).

This Court will reverse a guilty verdict for insufficiency of
evidence only if a rational trier of fact could not find that the
evidence, viewed in the light nost favorable to the governnent,
est abl i shes each essential el enent of the crinme beyond a reasonabl e
doubt. United States v. G bson, 55 F. 3d 173, 180 (5th Cr. 1995).
In reviewi ng the evidence, we nake all reasonable inferences and
credibility choices in support of the jury' s verdict. 1d.

A Know ngly

The evi dence di scussed bel ow, including testinony as to Soto’s
confession to her involvenent in the drug organi zation, was clearly
sufficient to go to the jury on the know ngly el enent.

B. Mai nt ai n
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Whet her a person maintained a premses is a fact-intensive
i ssue that nust be determned on a case-by-case basis. Uni ted
States v. Morgan, 117 F. 3d 849, 857 (5th Cir. 1997). In this case,
al though Soto did not have an ownership or |easehold interest in
the house, she was in charge of the household and exercised
“supervisory control” over the prem ses. Cf. United States v.
Morgan, 117 F.3d 849, 856 (5th Gr. 1997) (holding that the
def endant nmi ntai ned an apartnent even though his only connection
to it was “supervisory control”).

Al t hough she was | easi ng her own apartnent, Soto canme to stay
at her parents’ house at 1400 Wom ng around m d- Cct ober 1995. Her
parents were | essees of this house. She cane to take care of her
ailing nother, who was incapacitated. As a result, all the chores
and responsibilities of maintaining the household fell upon Soto.
The other residents of the house, including Soto's father, who
spent much of the day out of the house drinking beer, Soto’'s
school -aged children, and various other relatives all appear to
have done far |ess around the house and had far | ess control than
Sot o. I f anybody was maintaining the house it was Soto. Most
telling is that Soto stayed in the house even after her nother died
and her father noved to California in early Novenber 1995, and
eventually signed a |lease in her owmn nane in early January 1996. 2

Based on all the evidence, we find that a jury could have

concluded that Soto was nore than a nmere casual visitor and that

2However, the drug operation was soon thereafter shut down by
the authorities before the termspecified in the | ease comenced.

11



she had a connection to and effective control over the house that
was substantial enough to establish that she maintained it. See
United States v. Verners, 53 F.3d 291, 295 (10th Gr. 1995)
(holding that in order to maintain a prem ses, a defendant nust be
nmore than a casual visitor and nust have sone “substanti al
connection” to the hone).

C. Pur pose

The purpose elenent is perhaps the nost difficult to prove.
The purpose to distribute marihuana nust be Soto's; nerely
mai ntai ning the prem ses so that others may engage in distribution
is not a violation of section 856(a)(1). Chen at 190.

The presence of the packagi ng supplies, enpty mari huana bags,
and a smal|l anpunt of marihuana in the basenent allowed a jury to
conclude that sonmeone had the purpose of distributing marihuana
fromthe house. The evidence sufficiently showed that Soto was a
menber of the conspiracy which had as one of its objects the
distribution of marihuana from the house. The jury could
reasonably find that the distribution purpose was at | east in part
Sot o’ s because of this evidence, including the testinony by several
W t nesses detailing Soto’ s involvenent in the drug organi zati on and
Sot 0’ s own confession about her involvenent in the organization.?

Additionally, the fact that Soto remained at the house and

signed a lease in her owm nane after her parents were no | onger

SWhi l e she | ater denied nmaking this confession, that presents
a credibility choice which nust be resolved in favor of the jury’s
verdict. See United States v. G bson, 55 F. 3d 173, 180 (5th Cr
1995) .
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there indicates not only that she had sone interest in the house
greater than that of a casual visitor, but also that she had sone
purpose for being in the house other than nerely | ooking after her
not her . The evidence was sufficient for a jury to conclude that
one of her purposes was drug distribution.?

Taking care of her nother may have been her initial and
primary purpose for maintaining the house, but the evidence
indicates that drug distribution was or becane at |least a
significant purpose of Soto’'s for naintaining the house. W find
there is sufficient evidence to support the jury’'s verdict, and
decline to reverse Soto’s count |11 conviction under 856(a)(1) on
the grounds of insufficient evidence.

Concl usi on

For the foregoing reasons, we affirm Soto’s conviction and

sentence on count |,% but we reverse and remand Soto’s conviction

on count |1l because of the erroneous jury charge.

AFFI RVED i n part; REVERSED and REMANDED in part

‘W note that section 856(a)(1l) does not require that drug
distribution be the primary purpose, but only a significant
purpose. See United States v. Roberts, 913 F.2d 211, 220 (5th Cr
1990) .

There is no need for resentencing on count |, as the adjusted
gui deline range for that offense was unaffected by the count I11
conviction, and the count | sentence was the |owest permtted by

its adjusted guideline range.
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