REVI SED, February 17, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50934

JOSEPH JOHN CANNON
Peti ti oner- Appel | ant,

ver sus

GARY JOHNSQN, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

January 30, 1998
)

Before H G3d NBOTHAM DAVIS, and DENNI'S, Crcuit Judges.
H G3 NBOTHAM Circuit Judge:

Joseph John Cannon seeks perm ssion for further collatera
review of his conviction for capital nurder and the resulting death
sentence. Because the district court effectively granted Cannon a
certificate of probable cause, he does not need our perm ssion to
appeal . W proceed to the nerits, and with benefit of full
briefing in the case, we affirmthe denial of the wit and vacate

the stay of execution.



In 1977, when he was only seventeen years old, Cannon enptied
a .22 caliber revolver into Anne C. Wal sh at cl ose range, attenpted
to have sex with her dead body, and then drove off in her truck.
As Cannon explained in his confession, he had no reason to kil
Wal sh. She was an attorney, and her brother, Dan Carabin, had been
appoi nted Cannon’s counsel in a burglary prosecution. Wlsh had
opened her hone to Cannon because he had no place to stay and was
unable to take care of hinself, in part because of his illiteracy
and poor cognitive skills.

At his first trial, in 1980, Cannon pled insanity. The jury
rejected this defense. During the punishnent phase, Cannon’s
def ense counsel presented psychol ogical experts who testified to
Cannon’s lowintelligence and nental instability. The defense al so
had Cannon’s nother testify about his troubl ed, violent chil dhood.
The jury apparently found this mtigating evidence unpersuasive,
and it sentenced himto death.

The trial court, however, granted hima new trial. At the
second trial, in 1982, Cannon recei ved new appoi nted attorneys who
decided not to rely on an insanity theory. Instead, they tried to
suppress Cannon’s blood-chilling confession and, after the court
admtted it into evidence, tried to convince the jury that it
should not credit the confession because of inconsistencies wth
the indictnment and with other evidence before them This strategy
also failed, and the second jury convicted Cannon. At the
puni shment stage, the defense decided not to use the parade of

psychiatric experts that resulted in a death sentence in the first



trial. Instead, Cannon’s | awers presented no mtigating evidence
in the hope that the jury would view him as a confused,
di sadvant aged t eenager who had a nonentary | oss of self-control and
who no | onger posed a threat to society. They nmanaged to excl ude
testinony fromthe state’s psychiatric expert. The prosecution’s
puni shnment evidence was limted to reports froma bailiff at the
first trial and fromVincent Wal sh, the victinms son, who was 13 at
the tinme of the nurder, that Cannon had threatened them The state
also told the jury that Cannon was on probation for burglary when
he killed WAl sh. But the defense’'s strategy resulted in the
state’s failure to informthe jury about the pattern of juvenile
violence that surfaced in the first trial. Once again, the jury
i nposed the death sentence. The jury’s decision has been upheld on

di rect appeal, see Cannon v. State, 691 S.W2d 664 (Tex. Crim App.

1985), cert. denied 474 U. S. 1110, 106 S. Ct. 897, 88 L. Ed. 2d 931

(1986), and has survived five state petitions for habeas corpus.
The district court held a hearing on October 17, 1996, on
Cannon’s claim that his counsel was ineffective during the
puni shnment phase of the second trial. On Novenber 19, 1996, the
court denied Cannon’s application for a wit of habeas corpus. |Its
opi ni on addressed a variety of theories and applied the habeas | aw
that was in place before enactnent of the Antiterrorism and
Ef fective Death Penalty Act of 1995 (“AEDPA’), Pub. L. No. 104-132,
110 Stat. 1214. Wth respect to the only theory that renmains
before us, the district court noted that “[a]t the tinme of Cannon’s

trial, there was a genuine legal question as to whether



unadj udi cat ed acts of juvenil e m sconduct were adm ssi bl e” and t hus
that the defense’'s strategy had at | east caused the state not to
rebut Cannon’s evidence with “unadjudicated acts of m sconduct
which mght have had the tendency to infuriate the jury.” The
court did, however, grant Cannon’s request for a certificate of
appeal ability w thout specifying which issue or issues were worthy
of appellate attention.

In keeping with the AEDPA, Cannon has asked this court to
issue a certificate of appealability for the sole purpose of
challenging the district court’s ruling that his appointed
attorneys at his second trial did not violate his right to
effective assistance of counsel. Specifically, he asserts “that
trial counsel’s decision not to present available nental health
evidence in mtigation at the puni shnent phase of Appellant’s trial
anopunted to constitutionally ineffective assistance . . . [and
that] the deficiency prejudiced Appellant to the extent that a
reasonabl e person woul d | ose faith in the confi dence of the outcone
of the trial.”

.
Because he filed his habeas petition in the district court on

March 5, 1995, before the effective date of the AEDPA, Cannon’s

appeal is governed by the schene of habeas corpus |aw that
prevail ed before the AEDPA's enactnent. |In Lindh v. Mirphy,
us _ , 117 S. C. 2059, _ L. BEd. 2d ___ (1997), the Suprene

Court held that the AEDPA' s standard for review ng petitions by
state prisoners, codified at 28 U S.C. § 2254(d), does not apply



retroactively to petitions filed before April 24, 1996.! The AEDPA
has anmended 8§ 2253 to require a certificate of appealability
instead of a certificate of probable cause. Both types of
certificates require Cannon to nake a substantial showi ng of the

denial of a constitutional right. Barefoot v. Estelle, 463 U S

880, 893, 103 S. . 2283, 3394, 77 L. Ed. 2d 1090 (1983); Drinkard
v. Johnson, 97 F.3d 751, 756 (5th Cr. 1996), cert. denied,

Us _ , 117 S. C. 1114, 137 L. Ed. 2d 315 (1997). But, in
contrast to pre-AEDPA law, if a district court grants a certificate
of appealability, it nust “indicate which specific issue or issues
satisfy the showng required.” 28 U S . C. 8 2253(c)(3). See also
Muni z v. Johnson, 114 F.3d 43, 45 (5th Cr. 1997).

In light of Lindh, we have held that habeas petitioners who
want to appeal need only a certificate of probable cause if they
filed their petition in the district court before enactnent of the

AEDPA. United States v. Roberts, F.3d __ , . 1997 W

420166, at *1 (5th Gr. July 24, 1997) (per curiam. W construe
the district court’s certificate of appealability as a certificate
of probable cause. Thus, Cannon does not need further
certification froma circuit judge before we can hear the nerits of

hi s appeal .

1" The AEDPA explicitly provides for retroactive application
incertain capital cases. Pub. L. No. 104-132, § 107(a), 110 Stat.
1214, 1221-26 (1996) (creating 28 U S.C. 88 2261-2266). Because
Texas has not instituted a systemof representation that conplies
wth the relevant requirenents, this is not one of those cases.
Gochi coa v. Johnson, F. 3d , ____n.4, 1997 W 402936, at *9

n.4 (5th Gr. Aug. 4, 1997); Carter v. Johnson, 110 F.3d 1098, 1104
(5th Gir. 1997).




Cannon’s 14-page notion for a certificate of appealability
cones to us along with a 92-page brief in support of the notion.
These docunents lay out Cannon’s ineffective-assistance theory in
detail . W also have before us the record and acconpanying

exhibits as well as full briefing on the nerits. See @Grrison v.

Patterson, 391 U S. 464, 466, 88 S. (. 1687, 1688, 20 L. Ed. 2d
744 (1968) (per curiam (“[N othing we say here prevents the courts
of appeals fromconsidering the questions of probabl e cause and the
merits together, and nothing said . . . here necessarily requires
full briefing and oral argunent in every instance in which a

certificate is granted.”); Carafas v. LaVallee, 391 U S. 234, 242,

88 S. Ct. 1556, 1562, 20 L. Ed. 2d 554 (1968) (indicating that a
circuit court does not necessarily have to “give the parties ful

opportunity to submt briefs and argunment in an appeal which,
despite the issuance of a certificate of probable cause, is

frivolous”) (both discussi ng Nowakowski v. Maroney, 386 U. S. 542,

87 S. Ct. 1197, 18 L. Ed. 2d 282 (1967) (per curiam)).
L1l
Al t hough we review findings of fact for clear error, the
district court’s wultimte conclusion that counsel was not
constitutionally ineffective is a m xed question of |aw and fact

that we review de novo. Boyle v. Johnson, 93 F.3d 180, 187 (5th

Gir. 1996), cert. deni ed, us __, 117 S. C. 968, 136 L. Ed.

2d 853 (1997).
Cannon’s counsel at his 1982 trial were Fred G Rodri guez and

Gus W/ cox. Rodriguez had tried seven capital cases as a state



prosecutor, although this was his first capital case on the defense
side. WIlcox was an assistant district attorney in Bexar County
from 1970 to 1977, when he entered private practice. Bot h
participated actively at trial. They won inportant victories
before a synpat heti c judge, including the exclusion of testinony by
the prosecution’ s psychiatric expert, Dr. Janes P. Gigson, during
t he puni shnent phase.

The district court found that Rodriguez conscientiously
studied the first trial to learn fromany m stakes that m ght have
contributed to the initial death sentence. Affidavits attached to
the state’s reply to Cannon’s first application for a state wit
expl ain why Cannon’s counsel chose not to present evidence of his
mental health during the punishnent phase of his second trial
Rodri guez provided the foll owi ng account of his reasoning:

Before conferring with co-counsel on our trial
strategy, | had the benefit of neeting with and
consulting M. Cannon’s prior counsel, WIIliam Brown,
exam ning his file and reading the conplete transcripts
[of the 1980 trial].

It was ny belief (and | ater co-counsel joined ne in
this belief) that the insanity defense was extrenely
weak, and had been quickly dism ssed by a previous jury
and there was no reason to believe that a subsequent jury
woul d react any differently. Additionally, our client
refused to admt to the offense. Furthernore, the
i ntroduction of psychol ogi cal /psychiatric testi nony woul d
allow the prosecution to bring before the jury, every
concei vabl e wong, offense and referral to the probation
office commtted by young Cannon. In the previous trial,
the prosecution, through cross-exam nation, brought out
every of fense which the defense had om tted addressing,

of which there were many, including a nanslaughter
char ge. All of these acts/offenses contributed to a
quick verdict in the second phase of the trial. By

staying away fromthis type of testinony, we sought to
keep out of the record the defendant’s prior crimnal
history. This we acconplished conpletely.

7



The sane rationale for staying away from
psychol ogi cal / psychi atric testi nony was applicabletothe

puni shment phase of the trial. Al of the [potential

psychol ogi cal] wi tnesses had exam ned young Cannon after

he had conmtted sone crimnal act and been referred to

them W didn't want to place before the jury a pattern

of anti-social behavior, aggressiveness and a |ong

crim nal history which would be considered by the jury on

the question of future dangerousness. That information

coul d have been elicited quite easily fromany or all of

t hese nedical witnesses or fromany reputati on W tnesses

i ncluding Cannon’s nother by way of “have you heard”

questions. Through our strategy we were able to keep out

of the record all the daming testinony elicited by both

sides which portrayed Cannon as an individual who,

because of his crimnal past, would periodically continue
alife of crinme and pose a continuing threat to society,

and al so keep out the testinony of Dr. Gigso[n].

Wlcox filed an affidavit that expressed the sane views. Their
anal ysis proved accurate. The state sought to introduce Dr.
Gigson’'s testinony on future dangerousness. The judge barred it,
but at the sanme tine he made it clear that the testinony woul d have
been proper if the defense had nade an issue of Cannon’s
psychol ogi cal strengths and weaknesses.

Counsel points to Cannon’s personal history suggesting that he
is a victimof circunmstance. A car hit him when he was four or
five, and he spent three nonths in the hospital. Doctors nowthink
he sustained a brain injury. He contends that he could not speak
conprehensi bly until he was about eight. He has |earned how to
read and wite in prison, but he alleges that at the tine of the
murder he could barely wite his nane. When he was a child,
doctors repeatedly suggested institutionalization, but Cannon’s
nmot her did not follow through.

Any defense team however, would have trouble confining the
personal history to these mtigating circunstances. At the first

8



trial, his nother testified that schools woul d not keep hi mbecause
he was so disruptive. He broke one girl’s arm and a boy drowned
after Cannon threw himinto a bayou. Wen he was fourteen and
fifteen, he was arrested six tinmes on burglary and theft charges.
Even defense experts at the first trial portrayed Cannon as soneone
who needs constant supervision in order to control his violent and
destructive i npul ses.

Cannon does not dispute that Rodriguez and W/I cox consi dered
i ntroduci ng psychol ogi cal evidence, studied the transcript of the
first trial, and concl uded that Cannon’s past was too checkered for
that strategy to be effective. Nor does he claimthat Rodriguez
and W/l cox should have pursued an insanity theory in the second
trial. Instead, he argues that Rodriguez and WI cox should have
mounted their own i ndependent investigation into the strength and
nature of the mtigating evidence. According to Cannon, they
shoul d not have assuned that a trial built on the sane strategy as
the first trial would fail, especially because, in Cannon’ s view,
his defense attorneys at the first trial did not adequately convey
his human qualities during the punishnment phase. In the federa
habeas proceeding below, Cannon presented |egal experts who
expl ained that Texas crimnal defense clinics have been teaching
the art of humani zati on of capital defendants since the |ate 1970s
and t hat reasonabl e defense | awers woul d never decline to present
mtigating evidence when the state has offered evidence of a prior
burglary conviction and the facts of the nurder are so horrific.

But even if Rodriguez and WI cox chose a bad strategy, and we



make no such suggestion, their defense was not ineffective under

t he standard announced in Strickland v. WAshi ngton, 466 U.S. 668,

687, 104 S. . 2052, 2064, 80 L. Ed. 2d 674 (1984). They had
reason to avoid an insanity theory, not only because Cannon refused
toadmt his guilt, but because the facts showed advanced pl anni ng,
del i berate cocking and perhaps reloading of the gun, and an
awar eness i mmedi ately afterward that the nurder was wong. At the
puni shment phase, therefore, they were relegated to arguing that
the shooting was not deliberate and that Cannon woul d not pose a
danger to the public in the future. The defense had every reason
to think that once the jury |earned about Cannon’s personal
hi story, they would find that he woul d pose a danger in the future.
As W1 cox expl ained before the district court, the decision whet her
to use the insanity defense in the guilt phase practically
determ ned whether to use Cannon’s psychological history as a
mtigating factor in the punishnment phase. Once the jury was |eft
wi th nothing but the question of future dangerousness, Cannon was
arguably better off as a confused, disadvantaged juvenile than as

a repeat of fender whose aggressive behavi or no one had been able to

control. See Mann v. Scott, 41 F. 3d 968, 983-84 (5th Cr. 1994)
(hol ding that the decision not to present evidence of lowl.Q and
an abusi ve chi | dhood during the puni shnent phase of a capital trial

was an objectively reasonable strategic decision), cert. denied,

514 U. S. 1117, 115 S. . 1977, 131 L. Ed. 2d 865 (1995); King v.
Puckett, 1 F.3d 280, 284 (5th Cr. 1993) (finding that a defense

attorney acted reasonably by not offering mtigating evidence

10



because he had a legitinmate fear that it would open the door to
rebuttal testinony about the capital defendant’s poor reputationin

the comunity); Mlnerney v. Puckett, 919 F.2d 350, 353 (5th G

1990) (explaining that the decision whether to raise an insanity
defense is a matter of trial strategy and does not warrant a
presunption of prejudice).

Even if Rodriguez and W/ cox perforned below the Strickl and

standard, we cannot grant relief unless <counsel’s failings

prej udi ced Cannon. Strickland, 466 U S. at 694, 104 S. C. at
2068. In this unusual case, we do not need to have a robust
i magi nation to conpare the second trial strategy of keeping the
state frompresenting harnful evidence at the puni shnent phase with
the strategy at the first trial, which involved a detailed plea for
the jury’ s understandi ng and synpat hy. Counsel in the second tri al
had the benefit of studying the first trial and | earning how the
scenari o that Cannon now seens to favor would |likely have played
out. Their choice to take a different tack did not nake the second

trial “fundanentally unfair or unreliable.” Lockhart v. Fretwell,

506 U.S. 364, 369, 113 S. . 838, 842, 122 L. Ed. 2d 180 (1993).

Cannon provides only a thin explanation of how Rodriguez and
W cox coul d have prevented a replay of the first trial if they had
chosen to enphasi ze his psychol ogi cal and devel opnental probl ens.
He has not specified what useful material an independent
i nvestigation mght have revealed. He cites a nedical reference
manual for the claim that “[c]ertain sociological psychol ogical

characteristics that reveal thenselves at an early age either

11



di sappear after the age of 15 or becone significant for other
purposes after the age of 18.” But this statenent is too general
to be of much use, and it’s unlikely that a jury would disregard
Cannon’s behavior based on such an anorphous psychol ogi cal
observation. Cannon points out that the defense nade only a short
conclusory statenent at the close of the punishnment phase in the
first trial and insists that Rodriguez and WIcox could have
carried out the mtigation strategy nore effectively in the second
trial. But it'’s too speculative to conclude that this mnor
di fference woul d have changed the outcone. Consequently, Cannon
cannot show that Rodriguez’s and WIcox's strategic choices
prejudi ced him

The denial of the wit is AFFIRVED, and the stay of execution
i s VACATED.
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