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For the Fifth Crcuit

No. 96-50925

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

FRASI EL HUGHEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 21, 1998

Before WSDOM SM TH and DeMOSS, Circuit Judges.
DeMoss, Circuit Judge:

Frasiel Hughey was convicted on eleven crimnal counts
relating to his fraudul ent possession and use of counterfeit
busi ness checks and credit accounts.!? Hughey appeals his

convictions and certain aspects of his sentence, arguing (1) that

. Counts 1 and 2 alleged access-device fraud in violation
of 18 U.S.C. § 1029(a)(2). Counts 3 through 10 all eged possession
of counterfeited securitiesinviolationof 18 U S.C. § 513. Count
11 alleged a continuing schene of bank fraud in violation of
18 U.S.C. § 1334.



he was denied his Sixth Anmendnent qualified right to counsel, (2)
that count 2 of the indictnent was invalid, and (3) that the
district court’s order of restitution |acked anple support. e
affirm Hughey’s convictions on count 1 and counts 3 through 11,
reverse Hughey’'s conviction on count 2, and remand wth
instructions to enter a nodified judgnent reducing the anount of

restitution ordered.

HUGHEY’ S CONSTI TUTI ONAL RI GHT TO COUNSEL OF CHO CE
| .

Hughey first maintains that heis entitled toanewtrial with
respect to all eleven counts of conviction. He does not chall enge
the truth of the facts underlying his conviction. Rather, Hughey
mai ntains that the district court’s refusal to accommpdat e def ense
counsel’s conflicting obligation in a later-acquired crimnal
matter deprived himof his constitutional right to defense counsel
of his own choosing. A fairly detailed recitation of the
devel opnent of this case in the district court is essential to an
under standing of this claim

Hughey was indicted in a tw-count indictnent in July 1995.
Trial was set for Cctober 30, 1995. Hughey’s first counsel of
record, Douglas MNabb, secured his release on bond and filed
twenty-eight pretrial notions seeking to discover the factual and
| egal basis of the governnent’s case agai nst Hughey. The profusion

of nmotions filed by the industrious McNabb effectively stalled the



case and forced the governnent to reconsider its strategy. By
early Cctober, it was apparent that neither side would be prepared
to try the case on Cctober 30.

On October 2, the parties filed a joint notion for continuance
of trial, noting that Hughey’'s many pretrial notions were still
pending, that plea negotiations were ongoing, and that the
governnment mght file a superseding indictnment. The district court
granted the parties’ joint request for continuance and reset the
trial for January 8, 1996.

On Decenber 6, the governnent filed a superseding indictnment
charging eleven counts. Hughey termnated his relationship with
McNabb and filed a notion to substitute attorney David Botsford,
whi ch was granted Decenber 14. Wth trial less than one nonth
away, Botsford s first action was to request a continuance of the
deadline for pretrial notions until January 8, and a conti nuance of
trial fromJanuary 8 until after January 31, 1996. The governnent
did not oppose the notion. The district court granted the notion,
setting a pretrial notion deadline of January 8 and a trial date of
February 5. The parties later filed an agreed notion to extend the
deadline for filing pretrial notions fromJanuary 8 until January
15. The record does not reflect that the district court ever rul ed
upon that notion.

On January 16, 1996, one day after the requested deadline,
Botsford filed seven pretrial notions. On January 17, Botsford
filed a new notion for continuance. Bot sford maintai ned that
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conti nuance was required to resolve pending discovery issues, to
hire a handwiting expert, and to accommodat e schedul i ng conflicts.
The scheduling conflicts identified by Botsford were a February 6
appel l ate briefing deadline before our Court and a firmtrial date
of February 20 in United States v. More, a crimnal matter pending
before the federal district court in Austin, Texas.

Wth regard to the Myore case, Botsford reported that he
initially agreed to represent Mwore on January 10, subject to
maki ng adequate financial arrangenents. Botsford further reported
t hat adequate financial arrangenents were finalized January 16, and
that he planned to nake his first appearance in More on January
17, the sane day the notion for continuance of Hughey was being
filed. Botsford suggested, however, that his representation of
Moore m ght al so be conditioned upon a continuance in Hughey, by
stating that he had infornmed Myvore of the potential for a
scheduling conflict and the need to seek a continuance in Hughey.
Bot sford nonet hel ess asked the district court to “continue the
case” until the Moore trial was conplete. That trial was schedul ed
to begin February 20 and continue at |east through April.

The governnent responded that it did not oppose a continuance
until a date certain in April 1996. The governnent acknow edged
that it was considering a second superseding indictnent. The
governnent also recognized that ongoing discovery disputes and

Botsford's appellate deadline both provided anple support for



continuing the case until April. The governnent objected, however,
to Botsford's request that the case be indefinitely continued
pendi ng conpl etion of Botsford s engagenent in More. Gven the
need to resolve nunerous pending discovery issues and the
possibility of a second superseding indictnment before trial in
April, the governnent was understandably concerned, not only about
Botsford' s participation at trial, but about his availability to
participate in the resolution of pretrial matters.

The governnment noted that Botsford hinself created the all eged
scheduling conflict by accepting responsibility for More's case
after Hughey was set for trial and with full know edge that his
work for Moore created a potential conflict with his earlier
comm tnment to Hughey. The governnent argued that Botsford' s desire
to represent Moore at trial should not excuse his presence either
at pretrial hearings or the trial of Hughey’'s case in April. The
governnent al so requested that the district court order Botsfordto
provide witten assurance that he could resolve Hughey’'s case in
April, irrespective of the Mwore trial, or to wthdraw from the
case.

On January 25, the district court granted a third continuance
of Hughey’'s trial until April. On January 29, the district court
entered an order formally setting a pretrial notions hearing for
April 13 and trial for April 25. The district court accepted the

governnent’s position that Botsford' s invol venent in Mbore was not



a legitimite reason for delaying pretrial proceedings or for
continuing the trial of Hughey's case. Accordingly, the district
court ordered Botsford to either confirm his availability to
resol ve Hughey’'s case in April or wthdraw from Hughey’'s case.

On February 5, Botsford filed a conditional notion to
w thdraw. Botsford advised the district court that he was unable
toconfirmhis availability for April 1996 and reurged his earlier
position that Hughey' s case should be continued until the Moore
trial was conplete. Absent an order enbracing that position,
Botsford stated that he felt conpelled to wthdraw. Bot sf ord
attached Hughey’s signed (but unverified) statenment objecting to
Botsford’s wthdrawal as a violation of his Sixth Anmendnment ri ght
to counsel of choice. On February 12, the governnent responded to
Botsford’'s conditional notion to withdraw, stating its preference
that Botsford withdrawif, as Botsford stated, the only alternative
would be an indefinite trial date contingent upon Botsford' s
conpletion of his later-arising conmtnents in More.

On February 15, the district court granted Botsford's
conditional notion to withdraw and ordered Hughey to select
alternative counsel. Hughey then hired his third attorney, Jack
Pytel, who first appeared on February 22.

Hughey’ s trial was eventually reset on two nore occasions. On
April 10, the district court sua sponte reset the trial fromApri

25 to May 13. That delay was occasioned by Hughey’'s arrest for



further crimnal activity while rel eased on bond and the need to
consider issues raised by the governnent’s second superseding
indictnment. Hughey’'s trial was postponed a fifth and final tine
when the district court granted Hughey’s unopposed notion to
continue the trial date until July. Al t hough Hughey’s fornal
motion for continuance was based in large part on Pytel’'s
scheduling conflicts, the record reflects that the parties were
al so actively engaged in resolving pretrial and bond revocation
i ssues.

One week prior to the final notion for continuance, the
parties appeared in the district court to argue pretrial notions.
One week after the notion for continuance was filed, the parties
appeared again to litigate whet her Hughey’ s bond shoul d be revoked.

Hughey’s trial eventually began on July 15, 1996.

1.

The Si xth Amendnent guarantees the assistance of counsel in
all crimnal prosecutions. U S. Const. anend. VI. That guarantee
has | ong been construed to i nclude a cri mnal defendant’s qualified
right to retain counsel of the defendant’s own choosi ng. E. g.
United States v. Wheat, 108 S. . 1692, 1697 (1988); Morris v.
Sl appy, 103 S. Ct. 1610, 1615-18 (1983); Powel | v. State, 53 S. Ct.
55, 58 (1932); United States v. Paternostro, 966 F.2d 907, 912 (5th

Gr. 1992).



Hughey argues that trial |awers are not fungible, and
therefore, the Sixth Amendnent nust be construed to afford himthe
right to insist upon Botsford's services in particular. Hughey
also clains that the district court erred by (1) ordering Botsford
to either nmake a firmcomm tnent to Hughey' s case or w thdraw, and
(2) refusing to grant a continuance until an indefinite date tied

only to Botsford s conpletion of his obligations in More' s trial.

Hughey m sconprehends both the scope of the rel evant ri ght and
the conpeting concerns of adversarial fairness to which it nmay be
subjected. Wiile we concur that trial |lawers are not for the nost
part fungible, the Sixth Amendnent sinply does not provide an
i nexorable right to representation by a crimnal defendant’s
preferred | awer. Weat, 108 S. . at 1697; Paternostro, 966 F. 2d
at 912; United States v. Mtchell, 777 F.2d 248, 256-58 (5th Cr.
1986). Indeed, “there is no constitutional right to representation
by a particular attorney.” Neal v. Texas, 870 F.2d 312, 315 (5th
Cr. 1989); see also Wweat, 108 S. C. at 1697; Paternostro, 966
F.2d at 912; Mtchell, 777 F.2d at 258. The Sixth Anendnent ri ght
to counsel of choice is limted, and protects only a paying
defendant’ s fair or reasonabl e opportunity to obtain counsel of the
defendant’s choice. Paternostro, 966 F.2d at 912; Neal, 870 F.2d

at 315; Mtchell, 777 F. 2d at 256; Gandy v. Al abama, 569 F.2d 1318,



1323 (5th Gr. 1978).2

Hughey was afforded that opportunity. The district court’s
order granting Botsford s notion to wthdraw afforded Hughey five
days to find alternative counsel. Whi |l e Hughey objected to
Botsford’ s wit hdrawal , Hughey nmade no objection that he was unabl e
to secure conpetent alternative counsel in the tine period
provi ded. Cf. Ungar v. Sarafite, 84 S. C. 841, 850 (1964)
(finding five days to be a constitutionally sufficient tinme period
to retain counsel for schedul ed contenpt hearing).

Further, Hughey exercised his Sixth Anmendnent right by
i ndependently sel ecting Pytel. Pytel assuned responsibility for
Hughey’ s def ense many nonths i n advance of trial, and he diligently
represented Hughey through trial and sentencing. Thus, this is not
a case in which the district court’s action resulted in the
defendant being forced to trial with an inadequately prepared

attorney or no attorney at all. See, e.g., Paternostro, 966 F.2d

at 912-13; Neal, 870 F.2d at 315-16; Mtchell, 777 F.2d at 756-58;

2 This limtation finds support in the purpose of the Sixth
Amendnent guarantee, which is to provide a fair trial. Weat, 108
S. . at 1697; Slappy, 103 S. . at 1617-18. Wen exam ni ng any
al l eged deprivation of the right to counsel, we nust therefore
focus upon the integrity of the adversarial process, not on the
defendant’s rel ati onship with any particul ar | awer. Weat, 108 S.
Ct. at 1697 (quoting United States v. Cronic, 104 S. . 2039, 2046
n.21 (1984)); see also Slappy, 103 S. . at 1617 (there is no
constitutional right to a “neaningful relationship” wth defense
counsel).



Gandy, 569 F.2d at 1327.°3

Hughey’s subsequent actions denonstrated that he was
proceeding with his counsel of choice. Notw thstanding the fact
that he was not tried until July 1996, Hughey nade no attenpt to
reinject Botsford into the case. In April 1996, Hughey stated in
open court that he was satisfied with Pytel’s representation and
wanted to continue with Pytel as his |lawer w thout regard to any
conflict of interest that may have existed as a result of Pytel’s
representation in another matter.

Hughey clains that he renewed his objection to Botsford' s
renoval at sentencing. Near the conclusion of the sentencing
heari ng, Hughey was asked whet her he had any comments prior to the
i nposition of sentence. Hughey opined that the circunstances
surroundi ng Botsford' s renoval m ght provide a fertile ground for
reversal on appeal. Hughey did not, however, express any dissatis-
faction with Pytel’s services or reiterate a preference for
Botsford's services, at that or any other tinme. See Slappy, 103
S. . at 1617 (observing that the record did not support an

i nference that the defendant continued to prefer prior counsel, who

3 Even in these nore synpathetic cases for constitutional
relief, we have been reluctant to afford relief where the def endant
failed to capitalize on a fair or reasonabl e opportunity to secure
counsel . See, e.g., Paternostro, 966 F.2d at 912-13; Neal, 870
F.2d at 315-16; Mtchell, 777 F.2d at 256-58 (all finding no
constitutional error where the trial court’s refusal to grant a
continuance forced the defendant to trial wthout retained
counsel ); see also Ungar, 84 S. Ct. at 849.
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was unable to appear at trial, and that the defendant had
“specifically disavowed any dissatisfaction with [replacenent]

counsel ,” who did appear at trial).

Hughey had a fair and reasonable opportunity to replace
Bot sf or d. Hughey exercised his Sixth Amendnent right by
i ndependently selecting and retaining Pytel, and by voicing his
desire to continue Pytel’s services notw thstandi ng any conflicts.
There is no all egation that Hughey’ s counsel was deni ed an adequate
opportunity to prepare a defense. There is no allegation that
Pytel’s representation was in any way deficient. Despite the fact
t hat Hughey was tried well after the Mdore case was scheduled to
end, Hughey never sought to reintroduce Botsford to the case. W
thus conclude that Hughey was afforded a fair or reasonable

opportunity to select counsel, which is all the Sixth Amendnent

guar ant ees.

L1,

Hughey argues that the district court’s February 15 order
requiring Botsford to either commt to a firm trial date or
W t hdraw deprived him of his constitutional right to counsel of
choi ce. An arbitrary or wunreasonable action that inpairs the
effective use of counsel of choice my violate a defendant’s

constitutional right to due process of law. Ungar, 84 S. C. at

849-50; Neal, 870 F.2d at 315; Mtchell, 777 F.2d at 256; Gandy,
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569 F.2d at 1323-26.% The counsel of choice theme of the Due
Process Clause is qualified, and nmay be made subject to conpeting
concerns about the effectiveness of the adversarial process. See
Wheat, 108 S. C. at 1697; Mtchell, 777 F.2d at 256; Gandy, 569
F.2d at 1323 & n.9. There are many circunstances in which purely
private concerns or the orderly admnistration of justice my
require that a defendant’s first, or even second, choi ce of counsel
must give way. See, e.g., Weat, 108 S. C. at 1697 (“a defendant
may not insist on representation by an attorney he cannot afford or
who for other reasons declines to represent the defendant”);
Mtchell, 777 F.2d at 257 (a defendant had no constitutional right
“to continue to insist on a particular |awer and postpone the
trial indefinitely, at the expense of the court, its schedule, the
governnent, the other parties, and the orderly adm nistration of
justice”); Barrentine, 591 F.2d at 1075 (the defendants had no
constitutional right to unavail able counsel); Gandy, 569 F.2d at

1323 (“the right to choose counsel may not be subverted to obstruct

4 The “counsel of choice thene” of due process protection
appears to have developed in <cases involving a state |aw
conviction, in which it would have been necessary to hold that the
Si xt h Anendnent guar antee of counsel is aright incorporated by the
Fourteenth Anendnent. E. g., Neal, 870 F.2d at 315; Gandy, 569 F. 2d
at 1320-25. Since then, however, that doctrine has devel oped into
a distinct due process analysis for clains involving federal
convictions. E.g., Mtchell, 777 F.2d at 256-58; United States v.
Barrentine, 591 F.2d 1069, 1075 (5th G r. 1979).
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the orderly procedure in the courts or to interfere with the fair
adm nistration of justice”).

Hughey contends that the district court’s February 15 order
left Botsford with no other choice but to wi thdraw because, due to
ci rcunst ances beyond his control, Botsford was unable to commt to
an April trial date. W disagree. Botsford hinself created the
conflict that forced a choice between Hughey' s case and More’s.

Hughey nmaintains on appeal that Botsford had no idea there
could be a conflict when he accepted More’s case. Hughey further
clains that Botsford firmy believed that Hughey’'s case woul d be
tried on February 5, and that it would be concluded before the
February 20 date on which More’ s case was scheduled to be tried.
But Botsford filed an unopposed notion to continue Hughey' s case
the day after he reached an agreenent with Mbore. |In that notion,
Botsford expressly recognized the possibility that Moor e
potentially conprom sed his commtnent to Hughey, by stating:

The undersigned has never before got hinself into

such a position and the undersigned apol ogizes to

the Court for the situation. However, when a

citizen who professes his innocence virtually begs

for your assistance, it is extrenely difficult to

say “no.”
We can only conclude that Botsford was aware that his agreenent to
represent Moore potentially conprom sed his obligations to Hughey
when he agreed to take the case.

W | i kewi se disagree that the order left Botsford w thout any

choice but to withdraw. Botsford could have tenporarily w thdrawn
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and then rejoined Hughey's defense once the WMore trial was
conplete. Botsford could have associ ated counsel and divided the
work load to permit his appearance at key events in both cases.
Bot sford coul d have unequi vocally commtted to a firmdate in the
future without regard to the Mwore trial. Notw thstanding those
options, Botsford refused to offer any accommbdation that would
have permtted himto retain Hughey’' s case.

Hughey seeks to inpugn the district court’s exercise of its
di scretion by suggesting that Botsford required only a short
extension of the April trial date to which the governnent had
al ready agreed. Thus, Hughey clains that Botsford essentially
agreed to a May 1996 trial date. Again, we nust disagree.
Bot sford’s own pl eadi ngs acknow edge that pendi ng notions in More
were threatening to derail the scheduled trial date in that case,
and Botsford was unwilling to nake any conm tnent to Hughey’' s case
t hat was not contingent upon conpletion of Mbore.

Hughey | i kew se suggests that Botsford' s request was limted
to a continuance of the trial setting, and that there was never any

gquestion about his availability to participate in pretrial

heari ngs. But Botsford’'s notion for a continuance is not so
[imted. Botsford asked that the district court “continue the
case” until conpletion of the Mwore trial. That request can be

fairly read as a request to continue all proceedings in Hughey’'s

case until the Moore trial was conplete.
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When Botsford noved for continuance, there were a nunber of
pretrial notions pending. The governnment was discussing the
possibility of a second superseding indictnment. In addition, the
day after Botsford filed his conditional notion to wthdraw (and
bef ore the governnment responded to that notion) Hughey was arrested
for further crimnal conduct. That devel opnent further conplicated
the case by creating the need for a contested bond revocation
hearing before trial. Gven the posture of the case at the tine
and the phrasing of Botsford’s notion for continuance, we cannot
say that the district court acted unreasonably in requiring that
Botsford clarify how he woul d handl e the Moore trial, scheduled to
begin shortly, and Hughey’'s case at the sane tinme. Hornbuckle v.
Arco Ol & Gas Co., 732 F.2d 1233, 1236 (5th GCr. 1984) (“tria
| awyers are obligated to undertake no nore responsibility than they
can responsi bly handle”).

Trial courts “have both the power and the duty to take
measures to control their dockets and to ensure that counsel
properly prepare cases scheduled for trial so that they can be
tried and decided rather than continued and rescheduled.”
Hor nbuckl e, 732 F.2d at 1237; In re Air Crash Disaster, 549 F.2d
1006, 1019 n.18 (5th Gr. 1977) (“Though an attorney has a
conflicting engagenent the court may decline to postpone his case,
necessitating his associating other counsel to handle one of the

two commtnents.”). Wiile we are sonmewhat troubled by the facially
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conpul sory nature of the district court’s order, we are loathe to
find error where the district court acted to ensure that Hughey
woul d be adequately represented by prepared and avail abl e counsel
-- in other words, to secure for Hughey's benefit the very
protections which he now clains he was denied. The district
court’s efforts inthis regard place this case in stark contrast to
Gandy_v. Al abama, 569 F.2d 1318 (5th Cr. 1978), the principal case
upon whi ch Hughey relies.

In Gandy, a state prisoner sought a wit of habeas corpus,
alleging that the state trial court’s refusal to grant a trial
conti nuance viol ated his constitutional right to counsel of choi ce.
ld. at 1319. Gandy’s defense | awer abandoned his case in favor of
anot her engagenent on the first day of Gandy’s trial. Id. at 1320.
When the state court insisted that the nmatter would proceed to
trial, Gandy was represented by a |l awyer conpletely unfamliar with
the case. 1d. Qur Court noted that the state trial judge “fail ed
to take any steps to assure the continued attendance” of Gandy’s
retai ned | awer. ld. at 1326. Thus, in Gandy, the state tria
judge allowed defense counsel’s schedule to prejudice the
defendant’s substantial rights. Id. In this case, the district
court’s proactive, if sonmewhat intrusive, efforts prevented
Hughey’s rights frombeing simlarly prejudiced.

Faced with the prospect of nmaki ng an i ndependent commtnent to

Hughey’ s pre-existing case, Botsford chose to withdraw. Based upon
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the record, we can reach no other conclusion but that Botsford
preferred his later-acquired representation in More. Hughey was
not constitutionally entitled to unavail able counsel. Barrentine,
591 F. 2d at 1075. While the record was carefully prepared for this
appeal , Hughey’ s subsequent acti ons denonstrate that he was neither
deprived of able counsel nor intent upon Botsford' s representation
inparticular. W find no abuse of the district court’s discretion
and no deprivation of Hughey’s constitutional right to due process
in the district court’s February 15 order requiring Botsford to

make a firmcomm tnent to Hughey' s case or to w thdraw.

| V.

Hughey al so clains that the district court’s refusal to grant
an indefinite continuance tied to conpletion of the More trial was
an abuse of discretion. Atrial court’s arbitrary or unreasonabl e
refusal to grant a continuance to acconmopdate a defense |awer’s
scheduling conflicts may render the trial fundanentally unfair.
See, e.g., Ungar, 84 S. CO. at 849 (“a nyopic insistence upon
expedi tiousness in the face of a justifiable request for delay can
render the right to defend with counsel an enpty formality”),; see
also Slappy, 103 S. C at 1616; Mtchell, 777 F.2d at 256-58
Gandy, 569 F.2d at 1320- 24.

But not every denial of a continuance in this context is a

deprivation of due process. ld. at 1322. “Trial judges
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necessarily require a great deal of latitude in scheduling trials.”
Slappy, 103 S. . at 1616; see also Ungar, 84 S. Q. at 849

Mtchell, 777 F.2d at 255. A trial court’s exercise of its
discretion to either grant or deny a continuance will not be
di sturbed on appeal absent a clear abuse of discretion. Neal, 870
F.2d at 315; Mtchell, 777 F.2d at 255.

Qur Court has resolved the apparent tension between the
defendant’s right to counsel of choice and the district court’s
need to manage its docket by holding that only an arbitrary or
unreasonabl e denial of a requested continuance will constitute a
violation of the defendant’s Fifth or Sixth Anmendnment rights. See
Gandy, 569 F.2d at 1322-23. |If the challenged decision is neither
arbitrary nor unreasonable, we nust wuphold the trial court’s
decision to deny the continuance, even when we consider the
decision to be a harsh one. Neal, 870 F.2d at 315.

The decision whether to grant a continuance in such a
situation requires a “delicate bal ance between the defendant’ s due
process right to adequate representation by counsel of his choice
and the general interest in the pronpt and efficient adm nistration
of justice.” Gandy, 569 F.2d at 1323. There are no nechanica
tests for making this determ nation, which is uniquely dependent
upon the circunstances presented in every case. Ungar, 84 S. C
at 850. CQur precedent establishes, however, that several factors

are routinely relevant to this inquiry. Those factors include: (1)
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when the request for continuance was filed; (2) the nature of the
reasons offered to support the continuance, particularly where
there is reason to believe that those reasons are either | ess than
candid or offered in bad faith; (3) the length of the requested
del ay; (4) the nunber of continuances previously granted; and, the
great catch-all, (5) the general balance of convenience to the
parties and the court. See Gandy, 569 F.2d at 1324; see also
Sl appy, 103 S. C. at 1617; Ungar, 84 S. Ct. at 850; Mtchell, 777
F.2d at 257-58.

Botsford filed the subject notion to “continue the case” on
Hughey’ s behal f about three weeks before trial, and on the sane day
that Botsford reached an agreenent to represent More. Wen the
motion was filed, there were nunerous pretrial notions pending,
many of which required a decision prior totrial. Hughey’ s request
for a continuance was supported by several factors. Wth the
exception of Botsford s agreenent to represent Moore at trial, none
of those factors woul d have required a conti nuance beyond t he Apri
1996 trial date already accepted by the governnent, and eventually
set by the district court. Thus, the relevant decision to be
examned is the district court’s refusal to continue Hughey’ s case
until an uncertain date when Botsford was finished with the More
trial.

When Botsford fil ed Hughey’ s notion for continuance i n January

1995, the case had al ready been continued twi ce. Although those
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conti nuances were granted on the basis of agreed or unopposed
nmotions, the fact remai ns that Hughey had been awaiting trial since
July 1995. The district court effectively granted a third
conti nuance by noving the trial date back to April 1996. Hughey’s
argunent is that the district court’s refusal to grant what was in
effect a fourth continuance to accommodate his second defense
counsel’s new y-acquired scheduling conflict deprived him of due
pr ocess.

The district court’s refusal to grant such a conti nuance, |ike
the granting of the notion to withdraw, was neither arbitrary nor
unr easonabl e. Botsford refused to offer any accommodation that
woul d have enabl ed hi mto handl e bot h cases, and he mai nt ai ned t hat
he coul d not proceed i n Hughey absent an order tying Hughey’'s tri al

date to the conpletion of his representation of More. Hughey’s

third Iawer, Pytel, assuned responsibility for the case well in
advance of trial. Thus, Hughey was not forced to trial wthout
adequat el y prepared counsel or w thout any counsel at all. Hughey

has not offered any other facts that woul d support the conclusion
that he was denied a fair trial.

We cannot say on the basis of this record that Hughey’'s
interest in Botsford' s particular services was so strong as to
override those interests protected by the district court’s action.
Those interests, were they negl ected, woul d have soon i npacted the

substantial constitutional rights of Hughey and other crim nal
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def endants. W conclude that the district court’s refusal to grant
an additional continuance that would have been justified only by
Botsford’s new y-acquired scheduling conflict and would have
conti nued Hughey’s trial to an uncertain date tied only to the end
of Botsford' s conpeting obligation was not an abuse of discretion.
To the contrary, that refusal protected both the adversari al
process and Hughey’'s substantial rights. On the facts of this
case, there was no deprivation of Hughey’'s Fifth Anendnent right to

due process of |aw

V.

Based upon t he ci rcunst ances presented, we find no deprivation
of Hughey’s Si xth Anendnent right to counsel of choice or his Fifth
Amendnent right to due process of law. Qur holding is necessarily
limted to the particular facts of this case. See Ungar, 84 S. C
at 850 (“There are no nechanical tests for decidi ng when a deni al
of a continuance is so arbitrary as to violate due process. The
answer nust be found in the circunstances present in every case,
particularly in the reasons presented to the trial judge at the
time the request is denied.”). In particular, we disclaim any
general rule that would routinely place a district court’s
generalized need to proceed pronptly in a superior position to
defense counsel’s legitimate scheduling conflicts. Schedul i ng

conflicts nust be hammered out, as they are every day, by nutua
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accommodation and wth an ever-vigilant eye on the defendant’s
right to proceed with counsel that is adequately prepared and
conpetent to provide constitutionally sufficient representation.
In this case, the defendant was afforded a fair or reasonable
opportunity to proceed with his second choice of counsel, who was
adequately prepared and conpetently represented Hughey through
trial. Welikewse findit significant that the district court did
not unconditionally require Botsford s wthdrawal. Rat her, the
district court conditioned Botsford’ s continui ng appearance on sone
assurance that he would be prepared to try the case at sone
definite tine. Def ense counsel created the scheduling conflict
himself and then refused to engage in that nutual acconmobdati on
that nust acconpany requests for a continuance on the basis of
schedul i ng conflicts.

Li kewi se, we agree with Hughey that defense |awers are not
fungi ble and that a defendant’s choice, even his first choice, of
counsel may be entitled to significant weight in the decision
whet her to grant a continuance. That does not nean, however, that
a defendant may effectively hold a federal district court and the
prosecutorial arm of the governnment hostage for an indefinite
period of time pending conpletion of whatever crimnal matter may
be acquired or require priority treatnment. W therefore hold that
neither the district court’s order requiring Botsford to commt to

Hughey’ s case or withdraw nor the district court’s refusal to grant
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a continuance tied to Botsford s conpletion of the Myore tria
deprived Hughey of his constitutional rights. Hughey nmakes no
ot her argunent capable of requiring relief wth respect to his
convictions on count 1 and counts 3 through 11. Accordi ngly,

Hughey‘s convictions with respect to those counts are affirned.

HUGHEY’ S CHALLENGE TO COUNT 2 OF THE | NDI CTMENT

l.

Hughey argues that count 2 of the indictnent was i nperm ssibly
duplicitous. We agree that count 2 is defective. Rat her than
chargi ng two separate offenses, however, count 2 charges no federal
offense at all. We therefore reverse Hughey's conviction wth
respect to that count.®

Count 2 charged use of an wunauthorized access device in
violation of 18 U S.C 8§ 1029(a)(2) and (b)(1). The statute
provi des:

whoever . . . knowingly and with intent to defraud
traffics in or uses one or nore unauthorized access
devices during any one-year period, and by such
conduct obtains anything of value aggregating
$1,000 or nore during that period . . . shall, if
the offense affects interstate or forei gn commerce,

be puni shed as provided in subsection (c) of this
section.

5 G ven the concurrent nature of Hughey’'s sentences, the
relief afforded with respect to this issue should not affect the
total termof Hughey’s sentence. The relief will, however, require
a reversal and refund of the $50 special assessnment inposed with
respect to count 2 and the entry of a nodified judgnment excluding
t he conviction on count 2.
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18 U S.C 8§ 1029 (a)(1). Section 1029(b) (1) provides that an
attenpt to violate 8 1029(a) wll be punished under the sane
provi sion governing a substantive violation of 8§ 1029(a). 18
U.S.C. 8§ 1029(b)(1). The applicable version of § 1029° defines an
unaut hori zed access device as foll ows:
(e) As used in this section --
(1) the term “access device” neans any card,
pl ate, code, account nunber, or other neans of
account access that can be used, alone or in
conjunction with another access device to obtain
nmoney, goods, services, or any other thing of
value, or that can be used to initiate a transfer

of funds (other than a transfer originated solely
by paper instrunent).

* * %

(3) the term “unauthorized access device”
means any access device that is lost, stolen,
expi red, revoked, cancel ed, or obtained with intent
to defraud.

18 U.S.C. 8 1029(e)(1) & (3) (enphasis added).

Section 1029 was passed to stemthe tide of |arge-scale fraud
arising from the unauthorized use and counterfeiting of credit
cards, debit cards, and the account nunbers assigned thereto.
S. Rep. No. 98-368, at 2, 10 (1984), reprinted in 1984 U S.C.C A N.
3648, 3656; HH R Rep. No. 98-894, at 4-5, 6-8 (1984), reprinted in
1984 U.S.C. C. A N 3689-91, 3692-94. Congress drafted the statute

broadly to include any fraud arising from unauthorized use or

6 Section 1029 has been anended tw ce since the tine of
Hughey’ s crim nal conduct. Neither of these anendnents is nateri al
to or applicable to Hughey’'s appeal.
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counterfeiting of credit cards, debit cards, account nunbers, or
ot her devices capable of affording account access, such as by
el ectronic transfer. See S. Rep. No. 98-368, at 10. Congr ess
i ntended that the definition of an access devi ce be broad enough to
i ncl ude devices that were not then contenplated, but which by way
of technol ogi cal devel opnent m ght becone avail abl e as a neans of
af fordi ng unl awful account access. See S. Rep. No. 98-368, at 10;
H R Rep. No. 98-894, at 19. Congress did not, however, intend to
enact a conprehensive schene that would conpletely supplant state
| aw regul ation of simlar conduct. To the contrary, 8§ 1029 was
intended to supplenent the efforts of state and | ocal governnents
by enconpassing only the nore serious and extensive fraudul ent
schenes. See H R Rep. No. 98-894, at 13; see also S. Rep. No. 98-
368, at 5 (“Wiile the federal interest is clear . . . federa
i nvol venent was neither necessary nor desirable in the routine
case. Rather, the conmttee was urged to report |egislation which
would zero in on nmgjor counterfeiting and trafficking
activities.”). Thus, Congress restricted the scope of §8 1029 to
t hose areas where federal intervention was perceived to be either
useful or necessary. H R Rep. No. 98-894, at 13. For exanpl e,
the statute does not apply when the offense involves |ess than
$1000. 18 U.S.C. 8 1029(a); see also H R Rep. No. 98-894, at 13.
Simlarly, the plain text of the statute nakes 8§ 1029 inapplicable

to conduct involving “(transfer[s] originated solely by paper
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instrunment).” 18 U.S.C. § 1029(e)(1). That parentheti cal
excl usi on unanbi guously places the passing of bad checks and
simlar conduct outside the scope of the federal statue. See
S. Rep. No. 98-368, at 10 (“By specifically excluding transfers of
funds originated solely by paper instrunent, it covers offenses
such as those included in the Electronic Fund Transfer Act, but

does not cover activities such as passing bad checks.” (footnote
omtted)); HR Rep. No. 98-894, at 19 (“This would cover credit
cards, debit cards, account nunbers, and conbi nations of these and
ot her nethods of obtaining noney, goods and services. The
definition of this term is broad enough to enconpass future
t echnol ogi cal changes and the only limtationi.e., ‘(other than a
transfer originated solely by paper instrunent)’ excl udes
activities such as passing forged checks.”); see also United States
v. Caputo, 808 F.2d 963, 966 (2d Cir. 1986) (citing legislative
hi story for the sane proposition).

Count 2 charged that Hughey unlawfully used two checking
accounts to obtain funds aggregating nore than $1000. Wth respect
to the first account, the evidence showed that Hughey, using an
alias, opened a checking account at First Interstate Bank in
Houst on, Texas. Bet ween August 9 and August 11, 1993, Hughey
deposited four counterfeit checks purportedly issued by Houston
Li ght & Power (HL&P) into the First Interstate account. The checks

bore the correct account and bank routing nunber for HL& s account
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with Texas Commerce Bank (TCB). Hughey received $2000 cash back
when he deposited each of the four checks. The |osses on these
checks, and others passed during the sanme tine period by Hughey
agai nst HL&' s account with TCB, were shared by TCB and HL&P.

Wth respect to the second account, the evidence showed that
Hughey and his college friend WIbur Tippins agreed to pass
counterfeit checks at an H E. B. grocery store (HEB) in San Antoni o,
Texas. Tippins secured the help of his girlfriend, Vanessa W1 son,
who worked i n the check-cashi ng booth of the store, and hi s cousin,
Mary Thonas. Hughey and Tippins, with the help of WIson and
Thomas, successfully caused a nunber of counterfeit checks to be
presented and cashed at HEB. The parties shared the proceeds of
the checks as they were cashed.

I n Sept enber 1993, WIson and Thomas agreed to cooperate with
a sting operation designed to catch Hughey and Ti ppins. W son
called Tippins and told himto bring nore checks to HEB

Tippins and Hughey conpleted six counterfeit checks
purportedly i ssued by a conpany nanmed Central Linen. The pair then
met Thomas at HEB. Tippins and Thomas cashed two of the Central
Li nen checks, while Hughey waited outside in his truck. Agent s
moved in to arrest Hughey, but he evaded arrest and renmai ned at
| arge for many nonths.

In addition to Hughey’s conduct in relation to the HL&P
checks, the governnent al so charged Hughey’ s conduct inrelationto
t he Central Linen checks in count 2. The Central Linen checks were
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drawn on a cl osed account at Randol ph- Brooks Federal Credit Union,
whi ch had previ ously been assi gned to an i ndi vi dual account hol der.
HEB t ook the loss on all checks passed at the San Antoni o grocery
store.

The conduct charged in count 2 concerned only transfers
“originated sol ely by paper instrunent”; specifically, the creation
and presentation of bad checks at First Interstate Bank and an HEB
grocery store. Such conduct is not within the anbit of the conduct
t hat Congress sought to prohibit in 8 1029. Therefore, count 2
fails to allege any offense that may be prosecuted under that
section, and Hughey’'s conviction nust be reversed.

The governnment argues that Hughey’s conviction on count 2 may
nonet hel ess be affirnmed because Hughey was i n possessi on of account
nunbers which could have been used, in conjunction with other
codes, to obtain access to those accounts. For exanple, the
gover nnent argues that Hughey coul d have used the account nunbers,
in conjunction with additional codes, to nake an electronic

transfer by tel ephone. The governnent’s “potential use” theory

relies upon that portion of 8 1029(e)(1) which defines an access

device to include anything that can be wused, alone or in
conjunction with another access device,” to obtain anything of
value. 8 1029(e)(1). That phrase was included to clarify that the
statutory definition includes those devices which “may be used in

connection with accounts but which thensel ves may not be *access
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devices.”” H R Rep. No. 98-894, at 19. Thus, the governnent’s
position appears to be that the account nunbers were access devi ces
because of their inherent potential for use with other devices.
The governnment’s argunent ignores the fact that there is
absol utely no suggestion in the record that Hughey either possessed
or had access to the additional codes that woul d have been required
to conplete a wire transfer wth the account nunbers. Mor e
inportantly, the governnent’s interpretation alsoignores the plain
text of the parenthetical exclusion, which is directly applicable
to Hughey’s conduct. The statute excludes “transfer[s] originated

sol ely by paper instrunent,” without regard to whether the transfer
i nvol ved sonme conponent of an access device or sone device which,
but for the parenthetical exclusion, mght otherw se have the
potential be an access devi ce.

Hughey used t he account nunbers to originate a transfer solely
by paper instrunent. Hughey did not use the subject account
nunbers independently to gain account access. | ndeed, Hughey
merely presented bad checks with those nunbers to unsuspecting
third parties in order to defraud those organi zations into giving

him noney back in exchange for the instruments.” W are not

persuaded that Hughey' s nere possession of the nunbers, at | east

! Hughey was al so prosecuted and convicted in separate
counts for passing the counterfeit Central Linen checks to HEB in
violation of 18 U S.C. 8 513. Wth respect to those checks, there
appears to be no way to distinguish the conduct thus puni shed under
§ 513 fromthat punished under & 1029.
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W t hout additional evidence denonstrating the possibility of an
additional wuse, is sufficient to overcone the express statutory
provi sion excluding his conduct fromthe anbit of § 1029.8

The governnent al so argues that Hughey’s conduct went beyond
nmerely the creation and presentation of bad checks. Specifically,
t he governnent points to evidence that Hughey ordered form checks
bearing Central Linen’'s nanme froma printing conpany, and that at
| east sonme of the conpleted Central Linen checks were given to
Ti ppi ns to cash whil e Hughey wai t ed outsi de. The governnent argues
t hat such conduct goes beyond nerely passi ng bad checks and i nvades
the province of “trafficking’ in access devices.

Even assum ng that Hughey’s conduct can be characterized as
“trafficking,” Hughey was nerely trafficking in counterfeit or
forged checks. The governnent’s approach, although clever, ignores
the fact that the checks, and Hughey’ s conduct in relation to the

checks, both fall outside the statutory definition of an

8 The governnent offers United States v. Sepulveda, 115
F.3d 882, 889 (1l1lth Cr. 1997) as a case adopting its “potentia
use” theory. That case has no application to the issue presented
her e. First, the defendants in Sepulveda were charged under 8§
1029(a)(3), which crim nalizes nere possession of nore than fifteen
access devices and does not require actual wuse, know ng or
otherwise. 1d. at 884-85. Hughey was charged under § 1029(a)(2),
whi ch requires that the governnent prove an actual use. Second,
even Sepulveda relies in part upon the defendant’s actual, as
opposed to potential, use. See id. at 889 (fact that defendants
used sone of the devices supported an inference that they had
access to the technology required to use the remai ni ng devi ces and
that the devices were therefore capable of affording account
access).
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unaut hori zed access device. The nature of Hughey’s conduct with
respect to the checks in this case does not change their essenti al
nat ur e.

Count 2 fails to allege a cogni zable federal offense. “If an
i ndi ctment does not charge a cogni zable federal offense, then a
federal court lacks jurisdiction to try a defendant for violation
of the offense.” United States v. Adesida, 129 F. 3d 846, 850 (6th
Cr. 1998) (citing United States v. Arnstrong, 951 F.2d 626, 628
(5th Gr. 1992)), cert. denied, 118 S. C. 1688 (1998); see also
United States v. Dabbs, 134 F.3d 1071 (11th G r. 1998) (i ndictnent
nmust al | ege use of an “access device” within the nmeaning of 8§ 1029
in order to confer federal jurisdiction); Thor v. United States,
554 F.2d 759, 762 (5th Cr. 1977) (“If the indictnent upon which
Thor was tried and convicted failed to allege a federal offense,
the district court | acked the subject matter jurisdiction necessary
totry Thor for the actions alleged in the indictnment.”). Hughey’'s
conviction on count 2 is reversed and the cause remanded for entry

of a judgnent excluding that count.?®

o W note in passing that count 1, which also charged a
violation of 8§ 1029 does not suffer fromthe sane defect as count
2. Count 1 charged conduct relating to (1) counterfeit checks

presented to a retailer, and (2) a retail credit card account.
Al t hough the first factual allegation falls outside the scope of 8§
1029, the second allegation and Hughey’'s conduct in relation
thereto fall well within the prohibition prescribed by & 1029.
There is, therefore, no defect in count 1 of the indictnent.
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HUGHEY’ S CLAI M FOR RELI EF FROM RESTI TUTI ON

| .

The district court ordered Hughey to naeke restitution to a
nunber of banks and busi nesses. Hughey’'s final argunent is that
the district court’s order of restitution to two of those entities,
TCB and HL&P, was in error.

W review the legality of the district court’s order of
restitution de novo. United States v. Chaney, 964 F.2d 437, 451
(5th CGr. 1992). Once we have determned that an award of
restitution is permtted by the appropriate law, we review the
propriety of a particular award for an abuse of discretion. Id.

Hughey maintains that the restitution order goes beyond what
was proven at trial and considers anounts that are not tied to the
of fense nmade the basis of the restitution order. The judgnent
entered by the district court awarded $40,675.10 in restitution to
TCB and $22,260 in restitution to HL&P. Those anmounts were drawn
fromthe |l engthy Presentence Report and supporting docunentati on.
Both the PSR and the judgnment of conviction report that the order
of restitution in favor of TCB and HL&P was justified by Hughey’s
convi ction on count 2, which has been reversed herein, and Hughey’s
conviction on count 11, which alleged a conprehensive schene to

def raud TCB
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Qobviously, the restitution order cannot be supported by
Hughey’ s conviction on count 2. Aside fromthe fact that we have
reversed the conviction, the substantial |osses nmade the basis of
the restitution order exceed by a considerable margin, and thus
fall outside the scope of the conduct made the basis of that
conviction at trial. See Hughey v. United States, 110 S. C. 1979,
1982-84, 109 L.Ed.2d. 408 (1990).!° The restitution order nay
potentially be supported, however, on the basis of Hughey’s count

11 conviction for bank fraud.

1.

The Victim and Wtness Protection Act, 18 U S C § 3663
authorizes a district court to order restitution to any victim of
the particular offense nmade the basis of the restitution order
18 U S.C. 8 3663 (a)(1)(A). A “victinf is defined as soneone who
was both “directly and proximately harned as a result of an offense
for which restitution may be ordered.” 1d. at 8 3663(a)(2). In
1990, the Suprene Court held that an award of restitution may not
include | osses that do not directly result from the offense nade
the basis of the conviction supporting the restitution order.
Hughey, 110 S. C. at 1982-84 (reversing restitution order that

i ncluded | osses incurred with respect to counts dism ssed as part

10 Hughey i nvol ved t hi s def endant’ s pri or federal conviction
for wuse of an unauthorized credit card.

33



of a plea agreenent and holding that restitution order nay not
exceed the scope of the offense of conviction). After Hughey, sone
courts held that an order of restitution nust be limted to the
| oss attributable to the specific conduct supporting the of fense of
conviction, even when the offense of conviction involved a
conspiracy or schene. E. g., United States v. Sharp, 941 F. 2d 811
815 (9th Gr. 1991). Congress responded by anmendi ng that portion
of the Victim and Wtness Protection Act that defines who may
receive restitution. The statute now provides that when the
subject offense involves a schene, conspiracy, or pattern of
crimnal activity, restitution nay be awarded to any person who is
directly harnmed by the defendant’s course of crimnal conduct. |Id.
That part of Hughey which restricted the award of restitution to
the limts of the offense, however, still stands. See, e.g.,
United States v. Upton, 91 F.3d 677, 686 (5th G r. 1996), cert.
denied, 117 S. C. 1818 (1997); United States v. Pepper, 51 F.3d
469, 473 (5th Cr. 1995); United States v. Stouffer, 986 F.2d 916,
928-29 (5th Cr. 1993) (restitution nay be ordered for victins who
are not naned in the indictnent provided that the schene is
precisely defined in the indictnent).

Count 11 alleged a conprehensive schene of bank fraud in
violation of 18 U.S.C. 8§ 1334. TCB is nanmed as the victimin count
11 of the indictnent, and HL& was directly harned by the specific

fraudul ent activities nmade t he basis of Hughey’'s conviction on that
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count. Therefore, TCB and HL&P are the types of organi zations that
may receive restitution for Hughey’'s count 11 bank fraud of fense.
See 18 U.S.C. § 3663(a)(2).

The restitution award nust still be limted, however, to those
| osses within the scope of the offense alleged in count 11. To
determ ne whether the order is appropriately limted, we wll
exam ne both the anount of the clained | osses and the scope of the
of fense conduct. The record contains detail ed docunentary evi dence
supporting TCB's and HL&' s clained |oss of $62,933.10.% The
record al so contains evidence that HL&P pai d $22, 260 of the cl ai ned
| oss, while TCB paid $40,675.10 of the clained |oss. Al t hough
Hughey | odged general objections that the PSR overestimated the
| oss, Hughey did not file evidence capable of rebutting the
detail ed evidence presented in support of the PSR cal cul ations.
See United States v. G sneros, 112 F. 3d 1272, 1280 (5th G r. 1997);
see also United States v. St. Gelais, 952 F.2d 90, 97 (5th Cr.
1992) (affirmng the district court’s reliance on PSR for statenent
of loss calculation). We conclude that the governnent net its

burden of establishing that TCB and HL&P suffered the clained

1 TCB and HL&P cl ained a joint | oss of $78,543.89. O that
anmount, $15,610. 79 was recovered fromot her accounts. The net | oss
cl ai med was therefore $62, 933. 10.
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| osses by a preponderance of the evidence. 18 U S. C. § 3664(e);

United States v. Razo-Leora, 961 F.2d 1140, 1146 (5th Cr. 1992).

W turn now to the scope of the offense conduct. The
fraudul ent schene nade t he basis of Hughey’s conviction on count 11
began on or about April 26, 1993 and continued until on or about
Septenber 24, 1993. Notwithstanding that tenporal limtation in
the i ndi ctnment, the docunentary evi dence supporting the restitution
order includes a significant nunber of |osses that occurred before
April 26, 1993. O the clainmed |oss of $62,933.79, only $56, 520
occurred within the tinmefrane defined for the subject offense in
the indictnent. Under Hughey, the district court |acked authority
to award restitution in excess of those anounts attributable to the
conduct made the basis of Hughey’s conviction. See Pepper, 51 F.3d
at 473; Stouffer, 986 F.2d at 929 (both holding that restitution
for all losses caused by a crimnal schene satisfied Hughey’ s
requirenent that restitution be Ilimted to the offense of
convi ction because the indictnent specifically defined both the
duration of the schene and the fraudul ent conduct). Those | osses
in excess of $56,520 fall outside the offense as defined in the
indictnment, and the trial record does not otherwise tie those
| osses to Hughey’s fraudul ent schene. W therefore conclude that
the record does not support an award of restitution in favor of TCB

and HL&P in excess of $56,520 with respect to count 11. O that
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anount, the record reflects that HL&P paid $22, 260.

The restitution order is affirned to the extent that $56, 520
was awarded to TCB and HL&P for | osses directly resulting fromthe
conduct nmade the basis of Hughey' s conviction on count 11. The
restitution order is reversed to the extent that it awarded | osses
in excess of that anmount to these parties. The case wll be
remanded for entry of a nodified judgnent in accordance with this

opi ni on.

CONCLUSI ON
Hughey’ s convi ctions on count 1 and counts 3 through 11 are
AFFI RVED. Hughey’s conviction on count 2 is REVERSED. The
district court’s order of restitutionis AFFIRVED i n part, REVERSED
in part. The cause is REMANDED for entry of a nodified judgnent
reflecting the reversal of count 2 and limting the anount awarded
to TCB and HL&P to those anmobunts that are within the scope of

Hughey’ s conviction on count 11
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