UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50900

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

HUVBERTO PENA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

COct ober 7, 1997

Before JONES, EM LIO M GARZA and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Def endant - Appel | ant  Hunberto Pena (“Pena”) appeals his
sentence i nposed after revocation of probation. W affirm
FACTS AND PROCEEDI NGS BELOW
Pena pleaded quilty in April 1996 to one count of illegal
transportation of aliens. Pena' s total offense level of 9 and his
Category | crimnal history score resulted in a gquideline
i nprisonnment range of four to ten nonths. The district court

sentenced Pena to a five-year term of probation, with no prison
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time. On Septenber 10, 1996, the Governnent noved to revoke Pena’'s
probation, asserting that Pena, since his sentencing, had been
arrested for possession of drug paraphernalia and had tw ce tested
positive for marijuana, cocaine and norphine use. Pena pl eaded
true to the charges. The district court found that the nost
serious of the charges was a “grade C violation” wunder the
Sent enci ng Gui delines and that Pena’ s guideline inprisonnent range
upon revocation of probation was three to nine nonths. See
US S G 18 7Bl1.1(a)(3), 7Bl1.4(a). The district court, however,
revoked Pena’ s probation and sentenced himto two years in prison,
reasoning that “primarily what this man needs [is] to . . . clean
out his body for about two years and see if he can’t get the cure.”
DI SCUSSI ON

Pena contends that the district court erred in not sentencing
himw thin the range set forth for probation revocation in Chapter
7 of the Sentencing GQuidelines. This court “will uphold a sentence
unless it (1) was inposed in violation of law, (2) resulted froman
incorrect application of the guidelines, (3) was outside the
guideline range and is unreasonable, or (4) was inposed for an
of fense for which there is no applicable sentencing guideline and
is plainly unreasonable.” United States v. Teran, 98 F. 3d 831, 836
(5th Gir. 1996).

| f a defendant violates a condition of probation, the district
court, after a hearing, may revoke the sentence of probation and
resentence t he def endant under Subchapter A, the General Provisions

section which deals with sentences, found at 18 U S. C. 8§ 3551-



3559. See 18 U.S.C. § 3565(c). Section 3553(a) lists, inter alia,
the following factors that the court “shall consider” in inposing
a sentence:
(2) the need for the sentence inposed .

(D) to provide the defendant wth needed

education or vocational training, nedical

care, or other correctional treatnent in the

nost effective manner;

(4) the kinds of sentences and the sentencing range
established for

(B) in the case of a violation of probation or
supervi sed rel ease, the applicabl e guidelines
or policy statenents issued by the Sentencing
Comm ssion pursuant to section 994(a)(3) of
Title 28, United States Code;

(5 any pertinent policy statenent issued by the

Sent enci ng Conm ssion pursuant to 28 U.S.C. § 994(a)(2)

that is in effect on the date the defendant is

sent enced] . ]

18 U S.C. § 3553(a). Implicit consideration of the 8§ 3553(a)
factors is sufficient. Teran, 98 F.3d at 836.

However, “[b]ecause there are no applicable guidelines for
sentencing after revocation of probation, see US S G, Ch 7,
Pt.A1 (‘At this time, the Conmm ssion has chosen to promnul gate
policy statenent only.”),” this court wll uphold a resentencing
foll owi ng probation revocation “unless it is in violation of |aw or
is plainly unreasonable.” Teran, 98 F.3d at 836 (citing United
States v. Mathena, 23 F.3d 87 (5th Gr. 1994) (invol ving revocation
of supervised release)); see also United States v. Escamlla, 70
F.3d 835, 835 (5th Cr. 1995)(policy statenents in Chapter 7 of the
Sentenci ng GQuidelines are not “binding”), cert. denied, 116 S. Ct.

1368 (1996). Pena’ s argunents that his sentence is a departure
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fromapplicabl e Guidelines without proper notice and on an invalid
basis is forecl osed by Teran’s hol ding that there are no QGui deli nes
promul gated for probation revocation.

Pena argues that our holding in United States v. Wl lianms, 961
F.2d 1185 (5th Cir. 1992) prohibits the sentence inposed in this
case. In Wllians, this court held that “when a defendant is being
sentenced after the revocation of his probation, the district court
may not upward depart from the guidelines range based upon the
def endant’ s conduct occurring after the original sentencing.” |d.
at 1187. The court stated that, although the district court may
depart upward from the guideline sentence, it “nust do so on the
basis of information which was before the court and would have
justified a departure at the original sentencing.” | d. The
WIllianms holding is not instructive in the present case because it
was based on a previous version of 18 U S. C. 8§ 3565(a), which
provided that the district court nmay “inpose any other sentence
t hat was avail abl e under subchapter A at the tine of the initial
sentencing.” 1d.; see 8§ 3565(a)(2)(1984). The 1994 Anendnents to
8§ 3565 substituted “resentence the defendant under subchapter A’
for the statutory | anguage under consideration in WIllians. Pena
urges us to follow two of our sister circuits which have held that
the anended statute continues to give a district court the
authority to resentence a probation violator only within the range
of sentences available at the tinme of the initial sentence. See
United States v. Iversen, 90 F. 3d 1340, 1345 &n.6 (8th Cr. 1996);
United States v. Plunkett, 94 F.3d 517, 519 (9th Gr. 1996). Teran



and Mat hena are at |east instructive on the issue of whether this
circuit should adopt such a restrictive reading of the current
statute. | ndeed, Teran and Mathena could reasonably be read to
even forecl ose such a reading. W therefore decline to followthe
Eighth and Nnth Crcuit authority. Because there are no
gui delines for sentencing on revocation of probation, and because
the district court was not limted to the sentencing range
avai lable at the tine of the initial sentence, we find no error in
the trial court’s failure to enploy the analysis normally required
in departure case. See Koon v. United States, = U S __ | 116 S
Ct. 2035, 135 L. Ed. 2d 392 (1996).

We nust, however, determ ne whether the sentence inposed was
“pl ainly unreasonable.” See Teran, 98 F.3d at 836. Pena
characterizes the sentence as unreasonabl e because it was inposed
as a punishnent for his status as a drug addict, which is
unconstitutional. See Robinson v. California, 370 U S. 660, 667
(1962) (statute crimnalizing st at us of drug addi ction
unconstitutional). It is undisputed that Pena repeatedly violated
the conditions of his probation by using at least different
control | ed substances. The sentence puni shes the violation of the
terms of his probation, not his drug addict status. Further, it
was undisputed at the revocation hearing that Pena needed in-
patient treatnment for his drug addiction. The probation officer
advised the district court that an intensive 500-hour drug
rehabilitation program would be available to Pena while he was

serving his sentence with the Bureau of Prisons. The district



court specifically included the 500-hour program in its order
revoki ng Pena’ s probation. Not only was Pena’'s need for drug
rehabilitation an appropriate consideration, it falls wthin 18
US C 8§ 3553(a)(2)(D)’'s mandate that the court shall consider the
need for “nmedi cal care or other correctional treatment in the nost
effective nmanner.” Finally, the twenty-four nonth term of
i nprisonment was within the statutory range of punishnent for
Pena’ s offense of conviction and was thus clearly |egal.

Concl udi ng that Pena’ s sentence was i nposed for an of fense for
which there is no applicable sentencing guideline and that it is
not plainly unreasonable, United States v. Teran, 98 F. 3d 831, 836
(5th Gr. 1996), we affirm
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