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EMLIOM GARZA, Crcuit Judge:

Respondent Gary L. Johnson, on behalf of the State of Texas
(hereinafter the "State"), appeals the district court's grant of a
wit of habeas corpus under 28 U S.C. 8§ 2254 to Petitioner Pedro
Gochi coa. W reverse.

I

While responding to a call conplaining of a "suspicious
person,"” Oficer Victor Prieto of the Pecos, Texas police
depart nent encountered Jorge Gochicoa, Pedro's brother, sitting in
a parked car near an apartnent building. As Oficer Prieto spoke
to Jorge, Pedro (also known as "Peter") approached the car froman
alley. Pedro greeted Oficer Prieto "nervously" and said to his
brother "let's go." O ficer Prieto questioned the Gochicoas
briefly and then allowed themto | eave.

| medi ately after the brothers left, Reeves County Sheriff's



Deputy Andy Gonez arrived at the scene. Deputy Gonez told O ficer
Prieto that the sheriff's departnent had al so received a call, this
time froma confidential informant, reporting that an individual
named Manuel Salcido was in the area selling heroin to Pedro
Gochi coa. Deputy Gonez and Officer Prieto then proceeded to search
the alley fromwhich Pedro energed. As they searched, a young man
named M chael Carrasco approached the officers and told themthat
he had been watching the alley from an apartnment w ndow
approximately 100 to 150 feet away. Carrasco reported that when
Pedro rounded the corner of the alley and saw O ficer Prieto, he
qui ckly reached into his pocket and nade a notion as if he were
throw ng sonething to the ground. Carrasco, however, did not
actually see anything |eave Gochicoa's hand. Carrasco led the
officers in the direction of Gochicoa' s gesture where they found a
smal | red ball oon containing nineteen dosage units of heroin. The
officers found no other objects or refuse on the ground in the
ar ea.

Pol i ce arrested Pedro Gochicoa two days | ater and charged him
wth felony possession of heroin. Gochicoa pleaded not guilty to
the indictnent. At his trial, the State did not identify the
confidential informant or call the informant to testify. However,
the State nentioned the call from the confidential informant
several times during its case in chief. During his opening
statenent, the prosecutor nade the follow ng remark:

Deputy Gonez ... pulls up and tells [Oficer Prieto] that he

has gotten a tip froma confidential informant concerning the

def endant, and they start searching the area where Pedro was
comng fromfor contraband that has been |eft behind.
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During the prosecutor's direct examnation of Oficer Prieto, the
foll ow ng exchange took pl ace:

Q Did you say anything to him[Pedro Gochicoa]?

A: No, sir.

Q D d you have any reason at this point in tine to stop him to

investigate any crinme that nmay have been commtted, or do
anyt hi ng el se concerni ng Pedro?

A: No, sir, | had no reason.

Q Didyouin fact allowthemto drive away?

A: Yes, sir.

Q At about that tine as they were driving away, did a peace
of fi cer approach your position?

A: Yes, sir.

Q What officer was that?

A It was Reeves County Sheriff's Deputy Andy CGonez.

Q GCkay. And what was Deputy Gonez's purpose in being there—do you

have any i dea?

A: He advised me that he had sone information that Peter was
selling ...

MR. PAI NTER [ Gochi coa' s attorney]: Your Honor, | object.
That's hearsay.

MR. ZAVCDA [ prosecutor]: "Il wthdraw the question,
Your Honor.

THE COURT: Sust ai ned.
Gochi coa' s counsel did not ask that the answer be stricken or that
the jury be instructed to disregard the testinony. Mor eover,
despite the court's ruling, the prosecutor elicited testinmony from
Oficer Prieto that indirectly apprised the jury of the substance
of the confidential informant's out-of-court statenent:
Q Did you and Deputy Gonez have a conversation?
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A Yes, sir.

Wthout telling ne what he said, based upon that conversation
did you and Deputy Gonez undertake a search?

A: Yes, sir, we did.
And where were you | ooking at? Wat area were you searching?

A: W was | ooking on the alley nostly fromwhere | had seen Peter
comng from

Q Al right. And what were you | ooking for—yourself, personally?
A. Well, we were | ooking for any kind of drugs.
Gochicoa's counsel failed to object to this continuing line of
guesti oni ng.

On redirect examnation of Oficer Prieto, the prosecutor
again introduced the confidential informant's tel ephone nessage
into evidence w thout objection:

Q Now you nentioned the nanme of Mnuel Salcido when you were
answeri ng questions of M. Painter.

A Yes, sir.

Q You called himthe other suspect. Was he another person that
was supposed to be possessing heroin or selling heroin?

A Yes, sir.

Q And [Manuel Salcido's residence is] the general |ocation that
Pedro was comng from is that correct?

A: That is correct.

When Deputy Gonez took the stand, the prosecutor again
acknow edged the court's earlier ruling and adnoni shed Gonez not to
reveal the substance of the statenent.
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Q You cannot tell nme what the confidential informant told you, but
based upon that information did you proceed to the 1000 bl ock
of East 10th in Pecos, Reeves County, Texas?

A Yes, | did.

Q Again, based upon the information you received from the
confidential informant, did you and Victor Prieto—fficer

Pri et o—onduct a search of the area where O ficer Prieto was

at ?

A: Yes, we did.

Q What were you | ooking for?

A | was |looking for heroin is what | was | ooking for.

Agai n, Gochicoa's counsel did not object to this testinony. At
closing, the prosecutor cited the substance of the confidential
informant's tip as direct evidence agai nst Gochi coa.

What do we know by direct evidence? ... W know that Pedro

was out at the project on August 15, 1991, at about five or

5:15 P.M We know his brother Jorge was waiting for himto

come back from where he was at. We know that when he saw

Victor Prieto—&fficer Prieto—that Pedro got nervous. W heard

that fromtwo different witnesses, Oficer Prieto and M chael

Carrasco. W know that Deputy Gonmez had information from a

confidential informant that Manuel Salcido was inthis areain

his home selling heroin and that Pedro was buying it at this
particular tine....
Agai n Gochicoa's counsel failed to object to this argunent.

After deliberating for approximately two hours, the jury
requested an additional definition of "possession” fromthe judge,
but the judge inforned themthat the definition of possession in
the jury instructions was the only one that he could give them

After further deliberations, the jury announced that it was



deadl ocked. The judge then read the jury a nodified Allen charge.?
After about an hour, the jury returned a verdict of guilty. Based
on Gochicoa's prior crimnal history, the jury assessed a
puni shnment of sixty years inprisonnent.

Gochicoa's attorney filed an Anders brief,2 and withdrew from
the case. Gochicoa then filed an appeal pro se, and the Texas
court of appeals affirnmed his conviction in an unpublished opinion.
Gochicoa filed a petition for wit of habeas corpus with the Texas
Court of Crimnal Appeals, which denied relief without witten
order. Gochicoa then filed a habeas petition in federal district
court.

In his petition, Gochicoa asserted violation of his Sixth
Amendnent right of confrontation based on the adm ssion of the
hearsay statenents of the confidential informant. The State
responded that the references to the confidential informant's
statenent were not hearsay at all under Texas | aw because t hey were
elicited to explain the actions of the police officers, not for the
truth of the matter asserted. The magi strate judge agreed with the

State and recommended that the wit of habeas corpus be denied.

Allen v. United States, 164 U. S. 492, 501-02, 17 S.C. 154,
157, 41 L.Ed. 528 (1896). An Allen charge is a suppl enental
instruction urging jurors to forego their differences and reach a
unani nous verdict. United States v. Wnters, 105 F. 3d 200, 202 n.
1 (5th Gr.1997).

2Pursuant to Anders v. California, 386 US. 738, 87 S.C
1396, 18 L. Ed.2d 493 (1967), appoi nted counsel on appeal nay nove
towthdraw froma case after fully exam ning the facts and the | aw
pertaining to the case, concluding that the appeal presents no
I egally non-frivol ous questions, and filing a brief with the court
explaining its conclusion. United States v. Henderson, 72 F.3d
463, 464 n. 5 (5th Gir.1995).



After review ng Gochicoa' s objections to the nmagistrate judge's
findings, the district court appointed counsel to represent
Gochicoa and held an evidentiary hearing on his clains. The
district court rejected the magistrate judge's recommendation,
finding that the confidential informant's statenents were offered
for the truth of the matter asserted and constituted hearsay under
Texas | aw. The district court further found that adm ssion of
these hearsay statenents violated Gochicoa's rights under the
Confrontati on C ause of the Sixth Amendnent and that the error had
a substantial and injurious effect on the jury's verdict under
Brecht v. Abrahanson, 507 U. S. 619, 113 S.C. 1710, 123 L. Ed. 2d 353
(1993) (setting forth "substantial and injurious effect” test for
harm ess error on habeas review). The court granted the wit, 3 and
the State tinely appeal ed. Gochicoa filed a notion for rel ease
pendi ng appeal, which the district court granted; we subsequently
stayed the district court's order granting rel ease.
I
A

W review the district court's findings of fact for clear
error and review its conclusions of | aw de novo, applying the sane
standard of review to the state court's decision as the district
court. Spence v. Johnson, 80 F.3d 989, 993 (5th Cir.), cert.
denied, --- US ----, 117 S. . 519, 136 L.Ed.2d 407 (1996).

3Because the court granted the wit based on violations of the
Confrontation Cause, it declined reach Gochicoa's clains of
i neffective assistance of counsel, violation of due process, and
failure of the State to disclose the identity of the confidential
i nf ormant .



Wil e Gochicoa's petition was pending before the district court,
the President signed intolawthe Antiterrorismand Effective Death
Penalty Act of 1996 ("AEDPA" or "Act"), Pub.L. No. 104-132, 110
Stat. 1214 (1996). Section 104(3) of the AEDPA anends 28 U. S.C. 8§
2254(d) to afford greater deference to state court judgnents on
federal collateral review The Suprene Court recently held in
Li ndh v. Wwurphy, --- US ----, ----, --- S C. ----, ----, ---
L. Ed.2d ----, 1997 W 338568 at *8 (June 23, 1997), that the new
provi sions of chapter 153 of Title 28, including anended section
2254(d), do not apply to cases pending on the effective date of the
Act. This holding overrules, in part, our decision in Drinkard v.
Johnson, 97 F. 3d 751, 764-66 (5th G r.1996), cert. denied, --- U S
----, 117 S.Ct. 1114, 137 L.Ed.2d 315 (1997).*

4Section 107 of the AEDPA creates an entirely new chapter 154
to Title 28 providing for expedited procedures for habeas petitions
filed in capital cases. The new expedited procedures are avail abl e
only where the state satisfies certain "opt-in" requirenents,
i ncl udi ng est abl i shing a mechani sm for appoi nt nent of
post - convi ction counsel for indigent prisoners and standards of
conpetency for such counsel. 28 U.S.C. § 2261(b); see Mata v.
Johnson, 99 F.3d 1261, 1266 (5th G r.1996), vacated in part on
ot her grounds, 105 F.3d 209 (5th G r.1997).

Section 104 of the AEDPA (anmendi ng chapter 153 of Title
28) is silent as to its applicability to pending cases;
section 107(c), however, expressly provides that the
provi si ons of new chapter 154 shall apply to cases pendi ng on
the date of enactnent of the Act. The Suprene Court in Lindh
held that section 107(c)'s express provision creates a
negative inplication that Congress did not intend that the
anendnents to chapter 153 apply to pending cases. Thus, the
new st andards of reviewin section 2254 do not generally apply
t o habeas cases pendi ng on the date of enactnent of the AEDPA.
They do, however, apply to capital cases under chapter 154;
28 U S.C 8§ 2264(b) expressly provides that chapter 154
determ nations are "subject to sections (a), (d), and (e) of
section 2254." Lindh, 1997 W. 338568 at *6, --- U S at ----,
--- S.C. at ----.



Since Gochicoa filed his habeas petition in district court
prior to April 24, 1996, the date of the AEDPA s enactnent, we nust
apply the pre-AEDPA standards of review to the state court's
determ nation. Lindh, 1997 W 338568 at *8, --- U S at ----, ---
S.C. at ----. Wiether adm ssion of hearsay evidence violated a
defendant's Sixth Anmendnent right of confrontation is a mxed
question of law and fact that we review de novo under forner 28
US C 8§ 2254(d). See Perillo v. Johnson, 79 F.3d 441, 445 (5th
Cir.1996) (noting that federal habeas court reviews state court
determ nations of m xed questions de novo ); see also Swan v.
Peterson, 6 F.3d 1373, 1379 (9th Cir.1993) (holding that whether
Confrontation Clause is violated is m xed question of | aw and fact
subj ect to de novo review).

B

We pause to note that after his initial objection, Gochicoa
failed to object to the adm ssion of the confidential informant's
statenents. Gochicoa therefore waived any hearsay or Confrontation
Cl ause objection under Texas's contenporaneous objection rule.
Tex. R App. P. 52(a) ("In order to preserve a conplaint for

appellate review, a party nust have presented to the trial court a

Li ndh involved a noncapital case. Drinkard, on the
ot her hand, involved a capital case. However, the specia
provi si ons of chapter 154 did not apply to Drinkard's petition

because Texas does not yet qualify for expedited procedures under
28 U.S.C. § 2261(b). See Mata, 99 F.3d at 1266-67. Therefore,
Li ndh overrules Drinkard insofar as it holds that the AEDPA's new
standards of reviewin 28 U S.C. § 2254 apply to cases not subject
to chapter 154, whether capital or noncapital, pending on the date
of enactnent of the AEDPA. See, e.g., Blankenship v. Johnson, 106
F.3d 1202, 1204 (5th Cr.1997) (applying Drinkard to noncapita

case).



tinmely request, objection or notion, stating the specific grounds
for the ruling he desired the court to nake if the specific grounds
were not apparent fromthe context."); Tapia v. State, 933 S. W 2d
631, 633 (Tex.App.1996, wit ref'd). Where a state court has
declined to review a crimnal defendant's federal clains for
failure to conply with state procedural rules, a federal court on
habeas review may not address those clains absent a show ng of
"cause" and "actual prejudice.” Wiinwight v. Sykes, 433 U. S. 72,
87, 97 S.Ct. 2497, 2506, 53 L.Ed.2d 594 (1977).

However, "the procedural default rule bars federal
jurisdiction only if the state court denied relief because of the
defendant's violation of state procedural requirenents. The nere
exi stence of a procedural default, w thout nore, does not deprive
federal courts of jurisdiction.™ Shawv. Collins, 5 F. 3d 128, 131
(5th Cr.1993). Instead, the state court nust have actually relied
on the procedural bar as a separate and independent reason for
denying the claim 1d. Wiere the state court does not clearly and
expressly rely on procedural default to di spose of the case, we may
address the nerits of the petition. Coleman v. Thonpson, 501 U. S.
722, 735, 111 S. C. 2546, 2557, 115 L.Ed.2d 640 (1991).

In this case, neither the state court of appeals on direct
review nor the Texas Court of Crimnal Appeals on collateral attack
relied on an independent and adequate state procedural bar in
rejecting Gochicoa' s clains. At any rate, the State does not
assert Gochicoa's failure to conply with the contenporaneous

objection rule as a bar to our consideration of his clains on
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appeal, nor did it raise procedural default in opposition to
Gochicoa's petition in district court. See Jenkins v. Anderson
447 U.S. 231, 234 n. 1, 100 S.C. 2124, 2127 n. 1, 65 L.Ed.2d 86
(1980) (holding that state waived procedural bar to habeas
petitioner's clains where it failed to raise issue in district
court or on appeal). Therefore, CGochicoa's failure to object to
the adm ssion of the out-of-court statenments of the confidenti al
i nformant does not prevent our consideration of his Confrontation
Cl ause cl ai ns on habeas review.
C

We nmust first determ ne whether the various references at
trial to the confidential informant's tip constituted hearsay.
What is or is not hearsay evidence in a state court trial is
governed by state | aw. Cupit v. Wiitley, 28 F.3d 532, 536 (5th
Cr.1994), cert. denied, 513 U. S. 1163, 115 S. C. 1128, 130 L. Ed. 2d
1091 (1995). Under Texas |l aw, hearsay is defined as "a statenent,
ot her than one nmade by the declarant while testifying at the trial
or hearing, offered in evidence to prove the truth of the matter
asserted.” Tex.Crim Evid. R 801(d). W agree with the district
court that the prosecutor offered the confidential informant's
out-of-court statenent not only to explain the officers' actions at
the scene, but also for its truth—that is, that Gochi coa was buyi ng
heroin from Manuel Sal cido. Al t hough a testifying officer may
refer to atip froma confidential informant in order to show why
he happened upon the scene of a crine, the officer my not

otherwi se relate the substance of that comunication to the jury.
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Schaffer v. State, 777 S.W2d 111, 114-15 (Tex.Crim App. 1989) (en
banc). Simlarly, the prosecutor may not "circunvent the hearsay
prohi bition through artful questioning designed to elicit hearsay
indirectly." 1d. at 114. This is exactly what the prosecutor did

in this case; his questioning of both Oficer Prieto and Deputy

Gonez concerni ng Manuel Sal cido as "the other suspect ... that was
supposed to be possessing heroin or selling heroin" left little
doubt as to the substance of the confidential informant's
communi cation to police. The prosecutor quelled any renaining

doubt in the m nds of the jurors when, during closing argunent, he
explicitly told themwhat the informant had said, citing the tip as
"direct evidence" that Gochicoa possessed drugs on the night in
questi on. The State's argunent that the prosecutor offered the
informant's comuni cation for the sole purpose of explaining the
officers' actions is without nerit; the prosecutor elicited far
nmore i nformati on t han necessary for the stated purpose. 1d. at 115
n. 4 (noting that where, as here, "the officer's actions (e.g., an
arrest or a search) are not put into question before the jury,
testinony that the officer acted upon "information received" or
words to that effect should be sufficient”). The statenents of the
informant were offered for the truth of the matter asserted and are
t heref ore hearsay under Texas | aw.

However, a federal court may grant habeas relief based on an
erroneous state court evidentiary ruling only if the ruling also
violates a specific federal constitutional right or renders the

petitioner's trial fundanentally unfair. Cupit, 28 F.3d at 536.
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Gochicoa asserts that the admssion of the hearsay statenents
violated his rights under the Sixth Amendnent—ade applicable to
the states by the Fourteenth Amendnent-—-which provides that "[i]n
all crimnal prosecutions, the accused shall enjoy theright ... to
be confronted wth the wtnesses against him..." The
Confrontation Clause reflects a preference for face-to-face
confrontation at trial to allow the accused to test the
recollection and notives of the witness through cross-exam nation
and to allow the jury to judge the credibility of the wtness by
his demeanor. Onhio v. Roberts, 448 U. S. 56, 63-64, 100 S. Ct. 2531,
2537-38, 65 L. Ed.2d 597 (1980).

Al t hough the protections of the Confrontati on Cl ause and the
hearsay rule overl ap, they are not coext ensi ve; "t he
[ Confrontation] C ause does not necessarily prohibit the adm ssion
of hearsay statenents agai nst a crim nal defendant, even though the
adm ssion of such statenents mght be thought to violate the
literal terns of the Clause.” Idaho v. Wight, 497 U S. 805, 813,
110 S. &. 3139, 3145, 111 L.Ed.2d 638 (1990). The w ongful

adm ssion of hearsay evidence violates the Confrontation C ause

only when the evidence was a "crucial, critical or highly
significant factor in the framework of the whole trial." Cupit, 28
F.3d at 537. In making this determ nation, we consider five

general factors derived fromthe Suprene Court's opinion in Dutton
v. Evans, 400 U.S. 74, 87, 91 sS. . 210, 219, 27 L.Ed.2d 213
(1970):

(1) whether the hearsay evidence was "crucial" or "devastating";
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(2) whether prosecutors m sused a confession or otherw se engaged
in msconduct;

(3) whether a joint trial or the wholesale denial of
Cross-exan nation was i nvol ved;

(4) whether the nost inportant prosecution wtness, as well as
ot her prosecution W t nesses, was avai |l abl e for
cross-exam nation; and

(5 the degree to which the hearsay evidence is supported by
"indicia of [its] reliability."

Cupit, 28 F. 3d at 532 (citing Johnson v. Blackburn, 778 F.2d 1044,
1051 (5th Cir.1985)).

Exam nati on of precedent indicates that the nost inportant of
the five factors are the first and the fifth—whether the evidence
was "crucial" or "devastating" and whether it is supported by
indicia of reliability. For exanple, the Suprene Court hol ds that
the reliability of hearsay evidence is generally determ native of
whet her an out-of-court statenment nay be properly admtted at tri al
under the Confrontation C ause. Dutton, 400 U.S. at 89, 91 S.Ct
at 220. A statenent of an unavailable witness is sufficiently
reliable only if it falls within a firmy rooted exception to the
hearsay rule or if it <carries particularized guarantees of
trustworthiness. Roberts, 448 U.S. at 66, 100 S.C. at 2539. The
determ nation  of whet her the evidence is “"crucial" or
"devastating," on the other hand, recognizes that the erroneous
adm ssion of wunreliable hearsay may nonetheless be harmess in
Iight of other evidence at trial; by exam ning whether hearsay was
"crucial" or "devastating," the court seeks to determ ne whet her
t he i nperm ssi bl e hearsay evi dence was sufficiently damaging to the
defense to warrant reversal. United States v. Sarm ento-Perez, 633
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F.2d 1092, 1103 n. 6 (5th Cr.1981), cert. denied, 459 U S. 834,
103 S.&. 77, 74 L.Ed.2d 75 (1982); see also Cupit, 28 F.3d at 537
(hol ding that Confrontation Cl ause i nquiry nmust determ ne not only
whet her hearsay evidence is adm ssible but also whether it is
"material ," i.e., whether it was "crucial" or "critical" in the
"franework of the whole trial").®
After examining the state court record with all of these
considerations in mnd, we conclude that use of the hearsay
evidence at trial did not violate the Confrontation Cl ause under
the Cupit test. On the one hand, the governnent concedes that the
hearsay statenments of the informant do not fall within a firmy
rooted exception to the hearsay rule or carry any particularized
indicia of reliability. The identity, perception, and biases of
the i nformant are unknown, as is the basis for his or her know edge
of the facts reported to police. On the other hand, however, the
hearsay evidence was neither crucial to the prosecution nor
devastating to the defense in the context of the trial as a whole.
In granting the wit, the district court found that the
hearsay was crucial and devastating because it was the only

evidence that directly linked Gochicoa to the heroin; "no fact

The "crucial" and "devastating" prong of the test is
therefore sonmewhat redundant in |ight of the harm ess error rule.
Sarm ento-Perez, 633 F.2d at 1103 n. 6 (noting that although
"[Much has been nmade of the "crucial' and "devastating' |anguage
in Dutton and Dougl as," test sinply restates harm ess error rule);
United States v. Bernard S., 795 F.2d 749, 754 n. 6 (9th G r. 1986)
(noting redundancy of "crucial" and "devastating" prong and
explaining that "a showing that the hearsay evidence was not
"crucial' can lead to either a finding that the confrontation
clause was not violated or a finding that such a violation was
harm ess").
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offered into evidence at trial was as convincing of guilt as the
substance of the informant's statenent that Petitioner was buying
heroin." However, the tip fromthe informant standing alone did
not connect Gochicoa to the balloon of heroin found in the public
al | eyway; only Carrasco's testinony established an inmmediate

al beit circunstantial, I|ink between Gochicoa and the drugs.
Carrasco testified that, as soon as Gochicoa spotted Oficer
Prieto, he reached into his pocket and nade a gesture as if he were
throw ng sonething to the ground. On the basis of this information
al one, Deputy Gonez found the balloon filled with heroin. Bot h
O ficer Prieto and Deputy Gonez testified that there were no ot her
objects or refuse on the ground within a ten yard radius of the
ar ea. Carrasco's testinony, coupled with Gochicoa's nervous
behavi or, presented strong circunstantial evidence that Gochicoa
had exercised direct physical control over the heroin. See MIIs
v. State, 847 S.W2d 453, 455 (Tex. App.1993, wit ref'd) (finding
sufficient affirmative links to contraband to support conviction
where police officer testified that defendant threw sonething into
cl oset and only object found in closet that coul d have been t hrown
was vial of cocaine). Al though the informant's tip certainly
bol stered the state's case, it was not "crucial or devastating”

given Carrasco's testinony.?®

Nor do we find persuasive the district court's assertion that
the jurors' difficulties during deliberation denonstrate that their
verdi ct hinged on the prohibited testinony. The jury's request for
an additional "possession" instruction is at best anbi guous; the
most likely interpretation of the jurors' request is that they
di sagreed as to whether Gochicoa could be guilty of possessing
contraband not found on his person.
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The npbst inportant prosecution wtness was, therefore,
Carrasco, not the hearsay declarant. Gochicoa had a full and fair
opportunity to cross-examne Carrasco, as well as all other
prosecution witnesses. Furthernore, the prosecutor's use of the
hear say evi dence did not constitute prosecutorial m sconduct; the
hearsay statenents, once admtted in evidence w thout objection,
were a proper subject of the prosecutor's closing argunment.’ Lopez
v. State, 632 S.W2d 709, 713 (Tex.App.1982, no wit); see also
Lacoste v. Blackburn, 592 F.2d 1321, 1325 (5th Gr.) (finding no
prosecutorial m sconduct under Dutton test where prosecutor joined
court in adnonishing testifying officer to omt reference to
substance of confidential tip), cert. denied, 444 U S. 968, 100
S.Ct. 458, 62 L.Ed.2d 381 (1979). Therefore, the Cupit factors
wei gh agai nst a finding that adm ssion of the hearsay statenents of
the confidential informant violated the Confrontation C ause.

11
For the foregoing reasons, we REVERSE the district court's
grant of the wit of habeas corpus and REMAND for consideration of
Gochi coa's renmai ni ng cl ai ns.
E. GRADY JOLLY, G rcuit Judge, dissenting:
| agree with nmuch of the majority's anal ysis. In the end

however, | nust conclude that the inperm ssibly admtted hearsay in

'O herw se i nadm ssi ble hearsay admtted w thout objection is
treated the sane as any other evidence, and nay be consi dered by
the jury in support of its verdict. Chanbers v. State, 711 S. W 2d
240, 247  (Tex. Crim App. 1986); Tex.Crim Evi d. R. 802
("lI'nadm ssi ble hearsay admtted w thout objection shall not be
deni ed probative value nerely because it is hearsay.").
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this case was "devastating" to the defense and was unsupported by
any indicia of reliability. | would therefore affirmthe district
court's judgnent, and | respectfully dissent.

The majority opinion correctly notes that the district court's
grant of habeas relief in this case is appropriate only if (a) the
state court erroneously admtted hearsay, and (b) the adm ssion of
this hearsay violated Gochicoa's rights under the Confrontation
Clause. Maj. Op. at ----. | agree with the majority's concl usion
that hearsay was inproperly admtted in this case. |1d. The only
question, therefore, is whether this inproper adm ssion of hearsay
violated the rights guaranteed by the Confrontation C ause.

The majority opinionis further correct in concluding that the
nmost i nportant factors in determ ning whether the Confrontation
Cl ause has been violated is whether the inproperly admtted
evidence was "crucial" or "devastating" and whether it was
supported by any i ndependent "indicia of reliability." M. Op. at
----. Applying these factors, the magjority neverthel ess concl udes
that, although the inpermssible hearsay was supported by no
i ndependent indicia of reliability, its admssion did not violate
Gochicoa's constitutional rights, because the evi dence was neither
crucial to the prosecution nor devastating to Gochicoa's defense.
Wth this ultimate conclusion, | disagree.

The mpjority holds that "although the informant's tip
certainly bolstered the state's case, it was not "crucial or
devastating' given [Mchael] Carrasco's testinony." Mj. Op. at --

--. Carrasco's testinony was indeed damaging to Gochicoa:
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Carrasco testified that he had watched Gochi coa wal k through the
al l eyway and observed Gochicoa reach into his pocket and nmake a
gesture as though he was throwi ng sonething to the ground. In
addition, Carrasco testified that Gochi coa becane nervous when he
saw the police officers. The police found a balloon containing
heroin after being directed to the | ocation by Carrasco, and found
no ot her objects within the i medi ate area.

Al t hough this evidence may well support a verdict of guilt,?
it does not conpel such a verdict. The balloon containing heroin
was found in a public area—an area in which drug trafficking may
have been conmmon. Carrasco testified that he observed Gochicoa
from a distance of 100 to 150 feet, and although he observed
Gochi coa gesture as though discarding sonething, he saw nothing
| eave his hand. Thus, Carresco was unable to directly Ilink
Gochicoa to the drugs. Al t hough nervousness and an unexpl ai ned
gesture provide sone nexus between Gochicoa and the drugs, the
evi dence that Gochicoa was in the area to buy heroin provides a
crucial link between the defendant and the drugs. Therefore, the
hearsay testinony from an unidentified informant surely nade a
unani nous verdict substantially easier to reach, and was
devastating to the defense.

The inportance of the inproperly admtted hearsay is

81 can agree that the properly adnitted evidence in this case
was sufficient to allow a rational jury to convict Gochicoa, but
that is not a question before this court today. A Confrontation
Clause violation my occur when inadmssible evidence was
devastating to the defense, evenif the properly admtted evi dence,
viewed in isolation, is sufficient to sustain the verdict.
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underscored by the prosecution's repeated reliance uponit. 1In the
openi ng statenent, throughout the trial, and in closing argunent,
the prosecutor relied upon information from the confidential
informant to |link Gochicoa to the drugs. In the closing argunent,
the prosecutor told the jury:

What do we know by direct evidence? W know that Pedro

Gochi coa was out at the project on August 15th, 1991, at about

five or 5:15 PPM W know his brother Jorge was waiting for

himto cone back fromwhere he was at.

We know t hat when he saw [Oficer Prieto] that Pedro Gochicoa

got nervous. W heard that from two different w tnesses,

Oficer Prieto and M chael Carrasco.

We know t hat Deputy Gonez had information froma confidenti al

informant that Mnuel Salcido was in this area in his hone

selling heroin and that Gochicoa was buying it at this

particul ar tine.

| am unable to conclude that the jury was not substantially
i nfluenced by this inpermssibly admtted evidence. Therefore, the
evi dence provided by the informant was devastating to Gochicoa's

case.?

The majority opinion cites MIls v. State, 847 S.W2d at 455,
to support the conclusion that the informant's infornmation was not
critical in this case. In MIls, the Texas court rejected a
crimnal defendant's contention that the evidence was insufficient
to show that he know ngly possessed cocai ne.

Because M| 1ls involved a challenge to the sufficiency of
evi dence supporting a conviction, it is of little relevance to
our issue today. Resolving a sufficiency of the evidence
i ssue requires the court to resolve only whether a mnimally
sufficient evidence exists to support a conviction. In
contrast, in reviewing a Confrontation Cl ause chall enge, we
determne if the jury was inproperly influenced by the
i nper m ssi bl e evi dence.

Moreover, MIIls is distinguishable fromthe case before

us today. In MIIls, police officers entered the defendant's
resi dence pursuant to a search warrant. The officers observed
the defendant throw sonmething into an open closet. I n
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In addition to determ ning whether inadm ssible evidence is

"crucial or devastating," we nust also evaluate the reliability of
t he hearsay. As the mgjority opinion recognizes, "the Suprene
Court holds that the reliability of hearsay evidence is generally
determ native of whether an out-of-court statenent may be properly
admtted at trial under the Confrontation Cause.” M. Op. at ---
-. \When hearsay evidence is inproperly admtted, has no indicia of
reliability, and nmakes a conviction substantially easier to obtain,
the Confrontation C ause has been violated. The majority concedes
that the hearsay statenents of the informant have no indicia of
reliability: the "identity, perception, and biases of the
i nformant are unknown, as is the basis for his or her know edge of
the facts reported to police.” Yet, the mmpjority hold that
Gochicoa's Sixty Anmendnent rights have not been violated.
Apparently, the United States Suprene Court has no influence with
the majority nmenbers of this panel

In sum because the inpermssibly admtted hearsay was
"devastating" to Gochicoa's defense, and was not supported by any
i ndependent indicia of reliability. | would therefore affirmthe
district court's grant of habeas corpus but would permt the state

to retry Gochicoa.

contrast to the testinony in this case, the officer saw the

obj ect | eave the defendant's hand, and was able to identify
its approximate size. Mre inportantly, the defendant was in his
private residence when this event occurred, in sharp contrast to
the instant case, where the contraband was found in a public area.

1Al t hough Gochicoa has not prevailed today, on remand the
district court will undoubtedly carefully consi der whet her Gochi coa
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recei ved adequate representation at his initial trial.
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