IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50757

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
PABLO SALI NAS BRI TO, ADRI AN BRI TQ,
JESUS SALI NAS BRI TGO ADAN BRI TGO | GNACI O
BERUVEZ BRI TG, BENJAM N HERNANDEZ RODRI GUEZ,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Western District of Texas

February 27, 1998

Before POLITZ, Chief Judge, and GARWOD and BARKSDALE, Circuit
Judges.

GARWOOD, Circuit Judge:

Def endant - appel | ants Pabl o Salinas Brito (Pablo), Adrian Brito
(Adrian), Jesus Salinas Brito (Jesus), Adan Brito (Adan), Ignacio
Berumez Brito (lgnacio), and Benjamn Hernandez Rodriguez
(Rodriguez) (collectively, appellants), were convi cted of conspiracy
and various substantive offenses arising out of their drug
inportation and distribution enterprise. On appeal, the appellants
rai se various constitutional issues and challenge, inter alia, the
sufficiency of the evidence, the admssibility of certain evidence,

and the district court’s sentencing findings as to the anount of



mar i huana i nvol ved in the offenses.
Facts and Proceedi ngs Bel ow

The appellants’ convictions are all related to a drug
smuggl i ng organi zation (the Organization or the Brito gang) that,
according to the governnment’s evidence, ! over the course of several
mont hs noved thousands of pounds of marihuana from Mexico to
M dl and, Texas, where it was further distributed to other |ocations
in the interior of the United States. The Organization was
directed by the Britos, who oversawthe transportati on and storage
of the drugs and actively participated in recruiting, supplying,
and escorting the drivers of the drug shipnents.

In March 1995, the Organi zation was exposed when one of the
drug shipnents was i ntercepted by | aw enforcenent officers. In the
mont hs that foll owed, nore shipnments were i ntercepted, and nunmerous
individuals recruited by the Brito gang were arrested. By late
Novenber 1995, after nunmerous arrests and seizures, the snuggling
operation was effectively shut down and the conspiracy canme to an
end. Appellants and ot her co-conspirators were charged together in
a twenty-count indictnent and convicted by a jury in the Wstern
District of Texas. Mich of the evidence at trial was provi ded by
co-conspirators who pleaded guilty and testified against
appel | ant s.

The snuggling conspiracy began to unravel on March 15, 1995,

when a Border Patrol agent stopped a car near Marathon, Texas

1

None of the appellants testified or presented any significant
evi dence.



driven by Herb G oessel (G oessel). The car contained
approxi mately 448 pounds of mari huana destined for Mdl and, Texas.
After Groessel and his passengers, Richard dson (A son) and M sty
Wheeler, were arrested, they agreed to cooperate wth |[|aw
enforcenent officials by delivering the marihuana as planned.
Under the wat chful eye of | aw enforcenent agents, G oessel left the
car containing the drugs at his parents’ house in Mdl and. The
car was | ater picked up by Juan Leija, escorted by Angel Lermm;? it
was Angel Lerma who had initiated this trip by giving G oessel
$2000 and instructing himto go to Boquillas, Mxico, to pick up
the drug | oad.

G oessel told | awenforcenent officers, and | ater testified at
trial, that he smuggl ed drugs for Pablo. O son also believed that
he was snuggling drugs for Pablo. But despite their belief that
Pablo was the l|eader of the Brito gang and was behind their
smuggling trips, neither G oessel not A son had nuch contact with
Pabl 0. Angel Lerma gave G oessel instructions on when and where to
go pi ck up the shipnents, and upon returning to Mdland he was paid
by Jesus and Adan i n cocai ne and cash. G oessel saw Pabl o a coupl e
of times in Mexico while picking up drug | oads, and on occasion
Pabl o woul d act as a “janmer”2 for the marihuana | oads.

G oessel testified that he ran drugs about eighty tines and

2
As of trial, Angel Lerma was a fugitive fromjustice.

3
A jamrer drives quickly ahead of the vehicle that is carrying the

mari huana load in an attenpt to direct attention away from that
vehi cl e and onto hinsel f.



transported cash twice for Angel Lerma and Pablo. d son, on the
ot her hand, was a novice and had just started snuggling drugs two
weeks before he was arrested. He testified that he had once
acconpani ed Groessel to Mexico in order to pick up a |l oad of drugs,
but for one reason or other, they did not receive the drug | oad and
returned enpty-handed. On at |east one other occasion, however,
G oessel and A son did nmanage to successfully transport a load to
Mer kel , Texas.

On July 9, 1995, police officers nmade anot her drug bust. Juan
Munoz (Munoz), a confidential informant, told Odessa Police that he
was carrying forty-eight pounds of marihuana for delivery in
M dl and. Police followed Minoz, who was driving a white Ford, to
a store in Odessa, where he placed a call on a pay phone. Shortly
thereafter, police observed a maroon Dodge pickup truck arrive.
The driver of the truck, later identified as Pablo, briefly spoke
with the informant, returned to his truck, and drove off, followed
by the informant in the white Ford. The maroon pickup truck
appeared to be “running heat” or checking for surveill ance.

A short while later, the two vehicl es stopped at a gas station
and anot her individual, Bumaro Otega (Ortega), entered the white
Ford and drove it to Pablo’s house. Otega left the car, wth the
drugs in the trunk, in Pablo s backyard and disappeared into
Pabl 0’ s house. Police approached the house and received Pablo’s
w fe’ s consent to search the house for Otega, who was found hi di ng
upstairs. Otega then gave the police consent to search the white

For d. As expected, the car contained approximtely forty-eight



pounds of marihuana. Pablo’ s truck was al so stopped, but he was
not carrying any drugs.

On August 16, 1995, David Tovar (Tovar) and Evaristo Galindo
(Galindo), were arrested in Crane, Texas, for transporting 320
pounds of mari huana for the Brito gang. Tovar and Gal i ndo had been
recruited as drivers by Gscar Salinas (Salinas), who was hinself a
driver for the Brito gang and had been instructed by Adan to find
nmore drivers. After the two young recruits were arrested, Adan
gave noney to Salinas to pass on to the boys’ parents.

Salinas was well connected to the Brito gang; he knew | gnaci o
fromschool, and he had net all of Ignacio’ s famly nenbers. Based
on his conversations with Ignacio and his famly nenbers, Salinas
learned that they were in the business of selling marihuana.
According to Salinas, despite the fact that the Brito brothers
considered each other equals, Pablo was the |eader of ¢this
mar i huana enterprise.

Being well acquainted with the Britos and needi ng noney,
Sal i nas asked Adan if he could sell drugs for the Brito gang. Adan
agreed and sold sone mari huana to Salinas, who then sold it to
others. Later, Salinas asked Adan if he could transport drugs for
the brothers. The brothers were hesitant to allow himto transport
drugs since Pablo, Adrian, and Jesus did not trust Salinas.
Eventual | y however, they offered Sal i nas $4000 to transport a | oad.

For this first trip, Salinas was instructed by Adan that he
woul d have to procure a car and drive to La Linda, a small town

near Big Bend National Park, to pick up the drugs. Escorted by



| gnaci o and Rodri guez and acconpani ed by his brother-in-law, N ck
Avila, Salinas drove his father-in-laws old Pinto to Mexico. In
Mexi co, Salinas told inquiring Federales that the Britos had sent
him Satisfiedwth this response, the Federal es | et hi mconti nue.

I n Mexico, 280 pounds of marihuana were | oaded into the trunk
and backseat of Salinas’ car. Escorted by Ignacio and Rodri guez,
who ensured that no police were in front of or behind the | oad
vehicle, Salinas drove back to Mdland to Jesus’s house, where the
drugs were ultimately unloaded and placed in a shack behind the
house. After this trip was successfully conpleted, Salinas was
paid by Adan in cash and drugs.

Satisfied by his performance, Adan asked Salinas several nore
tinmes to transport drug loads for the Britos. Salinas agreed and
over the next several weeks he not only nade trips to Mexico to
smuggl e drugs back to the Mdland area, but he also transported
drugs from Mdland to other places in Texas. For these trips,
Salinas was usually escorted by lgnacio and Rodriguez, received
paynment and instructions from Adan, and delivered the drug
shipnents to Jesus. In addition to transporting the drugs,
Sal i nas, on at | east one occasion, delivered $40,000 cash to Adan.

A fourth sei zure of drugs belonging to the Britos occurred on
Cctober 19, 1995, and led to the arrest of Salinas. For this trip,
Salinas obtained a gray Lincoln Town Car, which he took to
| ganci 0’ s house so Pabl o, Adrian, Jesus, and Adan could see it. He
then drove to Mexico where the car was | oaded with mari huana. At

around this sane tine, Border Patrol agents received information,



based on a confidential informant’s tip, that a gray Lincoln Town
Car, driven by Salinas, would be snmuggling a |load of drugs from
Mexi co. On Cctober 19, 1995, | aw enforcenent officials spotted the
Lincoln, driven by Salinas. The car was escorted by Ignacio in a
green pickup truck and by Rodriguez and his wife in a blue pickup
truck. Upon seeing the police cars, the Lincoln sped away fromt he
| aw enf orcenent officers and crashed i nto an enbanknent. After the
crash, Salinas fled, but was |ater apprehended. The Lincoln was
searched and 278 pounds of mari huana were found in its trunk.

The final drug seizure occurred on Novenber 19, 1995, when a
pi ckup truck registered to Adrian, driven by Gustavo Mnriquez
(Manriquez), was stopped and searched. The search uncovered 120
pounds of mari huana hidden in a secret conpartnent in the bed of
the truck. This ill-fated trip was directed by Pablo, who
instructed Carlos Valdez (Valdez) to take Adrian’s truck to San
Vi cente, Mexico. Val dez knew that the truck had a secret
conpartnent and knew that the purpose of the trip was to transport
a | oad of mari huana back to M dl and. Pabl o acconpani ed Val dez down
to Mexico and instructed himto bring a roll of cellophane for
packagi ng mari huana. Once in Mexico, Pablo left with the truck
On the return trip to the United States, Manriquez drove the truck
with the drugs and Val dez acconpani ed Adri an and Pabl o in an escort
vehicle. This escort vehicle, a Pontiac G-and Amdriven by Adri an,
was stopped a few m nutes before the drug-laden truck was stopped.
As they were being pulled over, Pablo announced to the other

occupants of the car that they were going to get “busted” because



the truck behind them contained drugs. The agent searched their
car, but after a drug-sniffing dog failed to detect any drugs, the
three nmen were allowed to continue. Shortly thereafter, the truck
driven by Manriquez was stopped, and the drugs were discovered.

On May 30, 1996, a grand jury indictnment was returned agai nst
the six appellants charging twenty violations of the Title 21
Control | ed Substances Act and the Title 18 Racketeering Act.* All
appel lants were charged in Count Two with conspiracy to inport
mari huana in violation of 21 U . S.C. § 963, and in Count Three with
conspiracy to possess with intent to distribute marihuana in
violation of 21 U.S.C. § 846. Additionally, they were each charged
wi th several substantive offenses.

Pablo was also charged in Count One with engaging in a
continuing crimnal enterprise, inviolation of 21 U S.C. 8§ 848; in
Counts Four, Six, Eight, Ten, and Thirteen with possession wth
intent to distribute marihuana, in violation of 21 U S C § 841
(a)(1) and aiding and abetting, in violation of 18 US.C. 8§ 2; in
Count Eleven with enticing a mnor to possess wWth intent to
distribute marihuana, a violation of 21 US C 8§ 861(a)(1); in
Count Fourteen with conspiring to | aunder noney, in violation of 18
US C 8 1956(h); and in Counts Fifteen through Twenty with noney
| aundering, in violation of 18 U . S.C. 88 1956(a)(1)(A) (i), (B)(i)
& 2. On July 17, 1996, prior totrial, the United States noved for
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The i ndi ctnent al so charged fourteen ot her individuals who are not
appellants in this case. Several of these other charged persons
pl eaded guilty and cooperated with the governnent as w tnesses at
the trial



di sm ssal, and the court dism ssed Count Eleven of the indictnent
due to the unavailability of an essential wtness. Foll owi ng a
jury trial, Pablo was convicted on all remai ning counts in which he
was char ged. Pabl o requested that his conviction on either the
conspiracy count or the continuing crimnal enterprise count be
vacated as violative of double jeopardy. The United States
conceded that Count Three, conspiracy to possess with intent to
distribute, had to be vacated, and accordingly the court dism ssed
Count Three as to Pablo only. Pabl o was then sentenced to 492
mont hs’ i nprisonnent foll owed by five years of supervised rel ease;
he was al so ordered to pay a fine.

Adri an was al so charged in Count Thirteen with possession with
intent to distribute mari huana, in violation of section 841(a)(1),
and aiding and abetting, in violation of section 2. Adrian was
convicted on all 3 counts and sentenced to 156 nont hs’ i npri sonnent
foll owed by 5 years of supervised rel ease.

Jesus was al so charged in Counts Ei ght and Ten with possessi on
wth intent to distribute marihuana, in violation of section
841(a)(1l), and aiding and abetting, in violation of section 2.
Jesus was found guilty on all 4 counts and sentenced to 168 nont hs’
i nprisonnment followed by 5 years of supervised rel ease.

Adan was al so charged in Counts Ei ght and Ten with possession
wth intent to distribute marihuana, in violation of section
841(a)(1l), and aiding and abetting, in violation of section 2.
Adan was convicted on all 4 counts and sentenced to 144 nonths’

i nprisonnment followed by 5 years of supervised rel ease.



| gnacio was also charged in Count Nine with inportation of
mari huana, in violation of 21 U S C. 88 952(a), 960(a)(1), and
aiding and abetting, in violation of section 2; and in Count Ten
W th possession with intent to distribute marihuana, in violation
of section 841 (a)(1), and with aiding and abetting, in violation
of section 2. He was found guilty on all 4 counts and sentenced to
120 nmonths’ inprisonnment and 5 years of supervised rel ease.

Rodri guez was al so charged in Count Nine with inportation of
mar i huana, in violation of section 952(a), 960(a)(1l), and aiding
and abetting, in violation of section 2; in Count Ten wth
possession with intent to distribute marihuana, in violation of
section 841(a)(1l), and with aiding and abetting, in violation of 18
US C 8§ 2; in Count Fourteen of a noney | aundering conspiracy, in
violation of 18 U.S.C. 8§ 1956(h); and in Count Fifteen with noney
| aundering in violation of 18 U S.C. 88 1956(a)(1)(A) (i), (B)(i),
& 2. He was found guilty on all 6 counts and sentenced to 120
mont hs’ i nprisonnent followed by 5 years supervi sed rel ease.

All six appellants filed tinely notices of appeal.

Di scussi on

On appeal, appellants assert the followng clains of error:
(1) 21 U S. C 8§ 848(c) is void for vagueness and the jury was not
properly instructed on the definition of “substantial inconme and
resources;”% (2) the district court was required by the “rule of

I enity” to vacate Pabl o’ s continuing crimnal enterprise conviction
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Rai sed by Pabl o.
10



where he was al so convicted of a | esser included offense that was
dismissed at the governnent’s election;® (3) the evidence was
insufficient to support the conviction of Pablo for engaging in a
continuing crimnal enterprise under section 848(c);’ (4) the
evi dence was insufficient to support the convictions of Jesus and
Adrian for conspiracy to i nport mari huana and conspiracy to possess
with intent to distribute, and the evidence was insufficient to
support their convictions for possession wth intent to
distribute;® (5) it was error that one conspiracy was charged in
the indictnment, but evidence was produced at trial reflecting
nultiple conspiracies;® (6) it was an abuse of discretion to adm't
testinony by a police officer concerning profile evidence of fam |y
drug gangs and assigning roles within famly drug gangs to vari ous
nenbers of the Brito gang;° (7) it was an abuse of discretion to
admt evidence concerning a small anount of marihuana recovered
fromthe toilet at Adan’s house; ! (8) it was an abuse of discretion

to admt evidence concerning the sale of marihuana by lIgnhacio to
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Rai sed by Pabl o.
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Rai sed by Pabl o.
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Rai sed by Adrian and Jesus.

9

Rai sed by Adri an.

10
Rai sed by Adrian, Jesus, |gnacio, and Adan.

11

Rai sed by Adan.
11



Salinas; ! (9) the district court should have granted the notion for
new trial based on jury msconduct;?®® (10) the post-conviction
filing of an anended notice of enhanced penalty anmounted to a
deni al of the defendants’ confrontation rights;* (11) the quantity
of mari huana, for which each defendant was held accountable, was
not properly determ ned.! W consider these issues in that order.
. Continuing Crimnal Enterprise

Pabl o was i ndicted and convicted for engaging in a continuing
crimnal enterprise (CCE) in violation of section 848.1% The
essential elenents of the offense are: (1) that Pablo commtted
either of the conspiracy offenses charged in Counts Two or Three;
(2) that the violation of either such count was part of a

continuing series of violations of federal narcotics |laws; (3) that

12
Rai sed by | gnaci o.
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Rai sed by Jesus, Adan, and Rodriguez; adopted by Adrian in Notice
of Adoption pursuant to Federal Rule of Appellate Procedure 28(i).

14

Rai sed by Jesus and Rodriguez; adopted by Adrian in Notice of
Adoption pursuant to Federal Rule of Appellate Procedure 28(i).

15

Rai sed by Adrian, Jesus, Rodriguez, Pablo, and Adan.

16
Count One of the indictnent reads, in pertinent part, as foll ows:

“Def endant PABLO SALINAS BRITO wundertook such
continuing series of violations in concert with five or
nmore persons, whom are listed in COUNT THREE of the
Indictmnent and wth respect to whom Defendant PABLO
SALINAS BRITO occupied a position of organizer;
supervi sory position; and a position of managenent, and
from which violations Defendant PABLO SALINAS BRI TO
obt ai ned substantial incone and resources.”

12



Pabl o undertook to commt such series of offenses in concert with
five or nore persons; (4) that Pablo occupied a position of
organi zer or supervisor, or other nmanagenent position over those
five or nore persons; (5) and that Pablo obtained substantia
i nconme or resources fromthe continuing series of violations.?
Pabl o raises two issues concerning the phrase “substantia

i ncone or resources,” found in the continuing crimnal enterprise
provi sion at section 848(c)(2)(B). First, Pablo argues that the
district court failed to properly instruct the jury on the
definition of the phrase, and second, he argues that the phrase is

so vague that it renders the statute unconstitutional. W reject

17

21 U S. C. 8§ 848 provides, in relevant part:
“(c) *Continuing crimnal enterprise defined

For purposes of subsection (a) of this section, a
person is engaged in a continuing crimnal enterprise
i f—

(1) he violates any provision of this
subchapter or subchapter |1 of this chapter
t he punishnent for which is a felony, and

(2) such violation is a part of a
continuing series of violations of this
subchapt er or subchapter Il of this chapter—

(A) which are undertaken by
such person in concert with five or
nmore other persons with respect to
whom such person occupi es a position
of or gani zer, a supervi sory
position, or any other position of
managenent, and

(B) from which such person
obt ai ns subst anti al i ncone or
resources.”

13



bot h argunents.

A Jury Instruction

Pabl o contends that the jury was not adequately instructed
because the court did not define the term “substantial” wth a
specific dollar figure. Rat her than using a dollar figure, the
district <court followed the Fifth Crcuit’'s Pattern Jury
I nstructions and defined “substantial income or resources” as
follows: “The term‘substantial incone or resources’ neans incone
in noney or property which is significant in size or anount as
di stingui shed fromsone rel atively insignificant, insubstantial, or
trivial anmount.” Fifth Grcuit Pattern Jury Instructions
(Crimnal), Instruction No. 2.90 (1997 Ed.).

As a general rule, a jury instruction nust define the factual
i ssues and clearly instruct the jurors as to the principles of |aw
they are to apply. See United States v. Wl fson, 573 F.2d 216
(5th Cr. 1978). However, the trial judge need not define
statutory terns unless they are highly “technical or specific,” or
“out si de the comon understandi ng” of jurors. United States v.
Chenault, 844 F.2d 1124, 1131 (5th Cr. 1988). Wile a definition
of the term “substantial” may in sone circunstances aid the jury,
in United States v. Johnson, 575 F.2d 1347, 1358 (5th Cr. 1978),
we held that the term“substantial,” as it is found in section 848,
required no definition in the context of that case. In this case,
the court opted to define the termin question, but fell short of
giving a bright line with specific nonetary figures that could be

consi dered substanti al .

14



In the context of this section 848(c) prosecution, the
definition, as given by the court, adequately infornmed the jurors
on the factual issues and principles of |aw present in the case and
the court was not required to supplenent its definition of
“substantial incone and resources” with specific nonetary figures.
W reject Pablo’s conplaint concerning the district court’s
definition.

B. Constitutionality of Section 848(c)

Pabl o further contends that because of the anmbiguity inherent

inthe term“substantial,” the statute is unconstitutionally vague.
This Court has specifically held that section 848 1is not
unconstitutionally vague on its face. See Johnson, 575 F.2d at
1357-58; United States v. Cravero, 545 F.2d 406 (5th Gr. 1976).
In the context of the CCE statute, the inherent anbiguities of the
term “substantial” do not rise to the level of a constitutional
due process deficiency. Pablo does not chall enge the sufficiency
of the evidence that he obtained “substantial income or resources”
fromthe drug operation.

The anpbunt of inconme that a defendant receives by organi zing
a crimnal enterprise does not have the effect of nmaking crimna
t hat whi ch woul d ot herwi se be | egal, innocent conduct. This is not
a statute which renders felonious the otherw se wholly innocent
operation of, say, a farm if, but only if, the operator “obtains
substantial incone or resources therefrom?” | nstead, receiving

substantial incone froma crimnal enterprise nerely enhances the

puni shment for engaging in activities that are clearly serious

15



fel oni es regardl ess of the i ncone derived. The due process concern
of giving individuals sufficient notice as to what activities are
prohibited is sinply not an issue in this case. In practical
effect, the CCE “substantial i ncone” provision enhances the penalty
for otherwi se serious felonies. That this particular provisionis
included as an elenent of the offense, rather than nerely as a
sentencing factor, only enhances the protections afforded the
def endant .

We hold that this challenged provision of the CCE statute is
not unconstitutionally vague or violative of due process. e
therefore reject Pablo’'s contentions in this respect.

1. Dismssal of Lesser Included Ofense

Pablo was found guilty of continuing crimnal enterprise
(Count One) as well as conspiracy to possess nmari huana with intent
to distribute (Count Three). Since conspiracy to distribute a
controlled substance is a lesser included offense of CCE, see
Rutl edge v. United States, 116 S.C. 1241 (1996), the governnent
moved to dismss Count Three on the grounds of double jeopardy.
Over Pablo’'s objection that the greater offense should be
di sm ssed, the court granted the governnent’s notion and di sm ssed
the | esser included offense.

Pabl o now argues that the dismssal of the |esser count
violated the rule of lenity. The rule of lenity, however, is
i napplicable to this issue; it is a rule of statutory
interpretation that dictates that statutory anbi guities be resol ved

in favor of leniency and prohibits a court frominterpreting an

16



anbi guous statute in a way that nmaxi mzes the penalty. See Bifulco
v. United States, 100 S.Ct. 2247, 2252 (1980); United States v.
Saykl ay, 542 F.2d 942, 944 (5th Gr. 1976). Since the question
before us does not involve any statutory interpretation, the rule
is inapplicable to this issue.

It is well settled that in cases of double jeopardy arising
fromthe sinultaneous charging of a greater and a | esser included
of fense, we dism ss the | esser included offense. See United States
v. Wlson, 116 F.3d 1066, 1087 (5th Cr. 1997); United States v.
Fields, 72 F.3d 1200, 1209-10 (5th Gr. 1996); United States v.
Tol liver, 61 F.3d 1189, 1223 (5th Gr. 1995). The Rutl edge
deci sion has not placed this practice in question.

In Rutl edge, the Court held that since section 846 is a | esser
included offense of section 848, the double jeopardy clause
prohi bits inposing punishnent for both offenses. Rut | edge, 116
S.C. at 1250-51. Accordingly, the Court ordered that one of the
convi ctions be vacated and remanded the case to the trial court.
Id. The Court did not suggest that the greater offense nust be
dism ssed or in any way intimate that | eniency was to be taken into
consi derati on.

Because the rule of lenity is inapplicable in this situation
and the law is clear that the |esser, rather than the greater,
of fense shoul d be vacated in this context, we find no error in the
court’s dismssal of Count Three, rather than Count One, as to
Pabl o.

I11. Sufficiency of the Evidence

17



Pabl o, Jesus, and Adrian all contend that the evidence was
insufficient to support their convictions on several counts. |In
reviewi ng challenges to the sufficiency of the evidence, we view
the evidence in the Iight nost favorable to the jury’'s verdict and
affirm if a rational trier of fact could have found that the
governnent proved all essential elenents of a crine beyond a

reasonabl e doubt. See United States v. Puig-Infante, 19 F.3d 929

(5th Cr. 1994). Credibility determ nations and reasonable
inferences are resolved in favor of the jury' s verdict. |Id.
A Pabl o

Pabl o chal l enges the sufficiency of the evidence supporting
his conviction for continuing crimnal enterprise under 21 U S. C
§ 848. Pablo’s sole contention is that he did not occupy a
position of organizer, supervisor, or other managenent position
Wth respect to five or nore persons as required by section
848(c) (2) (A . W disagree and hold that the evidence was
sufficient.

It is not required that the defendant acted with all five
persons at the sanme tine or that he occupi ed the sane position with
respect to all five persons. See United States v. Phillips, 664
F.2d 971, 1013 (5th Gr. 1981). Neither is it required that he
have been the sol e or dom nant organi zer, supervisor, or manager of
the enterprise. See United States v. Mchel, 588 F.2d 986, 1000
n.14 (5th Gr. 1979).

The evidence is sufficient to support the reasonabl e i nference

t hat Pabl o was a manager, supervisor, or organi zer of at |east five

18



menbers of the Britos’ snuggling enterprise. Goessel, a driver
for the Brito gang, characterized Pablo as the “boss,” the “head
guy,” and the “main man.” Another driver, O son, stated that he
was transporting mari huana and cash for Pablo. The incident on
July 9, 1995, where Munoz net Pabl o and drove a snmall | oad of drugs
to Pabl o’s house, while Pablo checked for surveillance, indicates
Pabl 0’s control over Munoz. Salinas also perceived Pablo as the
| eader and observed himwith itens for bribing Mexican Federal es.
Later, Valdez personally observed Pablo bribing the Federales.
These bribing activities support the fact that Pablo had a
| eadership role in the organi zati on. According to Val dez, not only
did Pabl o bribe the Federal es, but he also supervised the trip in
Novenber when Manriquez was stopped. That trip was initiated by
Pabl o, who told Valdez to take Adrian’s truck to Mexico and asked
himto bring along a roll of cellophane for wapping marihuana.
Clearly, Valdez was wunder Pablo's control and supervision.
Addi tional ly, Pabl o supervised Rodriguez. Rodriguez used various
vehi cl es belonging to Pabl o and even received a Dodge truck paid
for by Pablo, but registered in Rodriguez’s nane.

At a mnimm a jury could have inferred that Pablo
supervi sed, organi zed, or managed five individuals associated with
the gang (Groessel, dson, Mnoz, Valdez, and Rodriguez).
Additionally, the fact that several witnesses identified Pablo as
the | eader, supports an inference that he controll ed nore than just
those five nenbers of the enterprise. W reject Pabl o s chall enge

to the sufficiency of the evidence to support his CCE conviction.
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B. Jesus
1. Conspi racy

Jesus chall enges the sufficiency of the evidence supporting
his convictions for conspiracy to i nport mari huana (Count Two) and
conspiracy to possess mari huana with intent to distribute (Count
Three). Necessary elenents of the charged conspiracies are: (1)
the existence of an agreenent to inport marihuana or to possess
mari huana with the intent to distribute, (2) know edge of the
agreenent, and (3) voluntary participation in the agreenent. See
United States v. Mergerson, 4 F.3d 337, 341 (5th GCr. 1993).
Al though nere association or presence by thenselves are
insufficient to prove knowi ng participation in the agreenent, see
United States v. Vergara, 687 F.2d 57, 61 (5th Gr. 1982), when
conmbi ned with other relevant circunstantial evidence these factors
may constitute sufficient evidence to support a conspiracy
conviction. See United States v. WIIians-Hendricks, 805 F. 2d 496,
503 (5th Gr. 1986). Thus, a conspiracy can be inferred froma
conbi nation of close relationships or knowi ng presence and ot her
supporting circunstantial evidence. |Id.

The evidence in this case clearly establishes a relationship
between Jesus and the other defendants. In addition, the
conviction is supported by circunstantial and direct evidence that
Jesus was a knowing and voluntary nenber of the Britos drug
conspiracy.

The evidence shows that Jesus actively participated in the

storage of mari huana. Salinas testified that he dealt mainly with
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Jesus and Adan, and on his first snmuggling trip Salinas took the
| oad to Jesus’s house where the mari huana was unl oaded and st or ed.
On his second trip, Salinas initially took the drugs to his own
house, but l|ater Jesus and Adan cane by and took the drugs to
Jesus’ s house. On another occasion, Jesus provided Bumaro Otega
wth keys to a storage unit for storing a |oad of drugs.

The evidence is adequate to support a reasonable inference
that Jesus was a know ng and voluntary nenber of the conspiracies
to inport and distribute mari huana. W reject Jesus’s challenge to
the sufficiency of the evidence on the conspiracy counts.

2. Subst antive O f enses

Jesus al so contends that the evidence was insufficient to
support his convictions on Counts Eight and Ten for possession of
mari huana with intent to distribute on August 16, 1995, and on
Cctober 19, 1995, in violation of section 841(a)(1l). Possession
may be actual or constructive and may be joint with other co-
perpetrators; “constructive possessionis ‘the know ng exerci se of,
or the knowi ng power or right to exercise, domnion and contro
over the proscribed substance.”” United States v. Gardea Carrasco,
830 F. 2d 41, 45 (5th Cr. 1987). See also United States v. WI son,
657 F.2d 755, 760 (5th Cr. 1981), cert. denied, 455 U S 952
(1982).

There is no evidence that Jesus had either actual or
constructive possession of the drugs transported on the days in
question. Wth regard to the August 16, 1995, transaction, Jesus’s

only rol e appears to have been that he and Adan advised Salinas to
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find additional drivers. The additional drivers, Tovar and
Galindo, then drove the l|oad vehicle, and Salinas and Avila
escorted them There is no evidence that Jesus acconpani ed themon
this trip or ever took possession of the drugs. Wth regard to the
Cctober 16, 1995, trip, all Jesus did was inspect and approve a
vehicle that was l|later used to transport the shipnent. The
gover nnent has not produced sufficient evidence to support Jesus’s
conviction on either of these two substantive counts.!®

We therefore reverse Jesus’s convictions and sentences on both
Counts Ei ght and Ten. 1®

C. Adri an

1. Conspi racy

Adrian, |ike Jesus, chall enges the sufficiency of the evidence
supporting his conspiracy convictions on Counts Two and Three.

There was both direct and circunstantial evidence against
Adrian. The truck containing drugs in a secret conpartnment that
was st opped on Novenber 19, 1995, belonged to Adrian. Adrian was

one of the occupants of the car that was escorting the truck. On

18

The governnent argues on appeal that the conviction could al so be
affirmed on an aiding and abetting theory. The governnent’s
reliance on this theory is msplaced. The jury was not instructed
on that theory; therefore we cannot sustain a conviction based upon
it. See United States v. Acosta, 763 F.2d 671, 681 (5th Gr.
1985); United States v. WIson, 657 F.2d 755, 762-63 (5th Gr.
1981). The theory of Pinkerton v. United States, 66 S.C. 1180
(1946), is |likewi se unavailable as the jury was not instructed
t hereon. See Acosta, 763 F.2d at 681.

19

We detect no reasonably possible prejudice respecting Jesus’s
sentence on Counts One and Two, the guideline range of which was no
hi gher by virtue of the convictions on Counts Ei ght and Ten.
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anot her occasion, Adrian told Valdez about a van that was being
altered to create a secret conpartnent. Adrian also escorted
Groessel on at |east one snuggling trip. In addition to this
evi dence, the governnent brought forth several other w tnesses who
connected Adrian to the conspiracy.

We recogni ze that the testinony provided at trial by G oessel
and Salinas suffered sone shortcom ngs. G oessel, for instance,
could not identify Adrian in court. And Salinas, an adm tted drug
addi ct, appears to have had trouble distinguishing between the
nanmes “Adrian” and “Adan.” At trial, Salinas corrected statenents
that he had nmade to the police incrimnating Adrian, on the grounds
that he had gotten the nanes confused and had neant to say “Adan.”

The inability of Goessel to identify the defendant goes to
the weight and credibility of his testinony, but it does not render
such testinony devoid of any probative value. See Smith v. United
States, 358 F.2d 695, 695 (5th Cr. 1966). So, too, Salinas’ drug
use and apparent confusion over the nanes is also a question of
credibility, and his testinony is not totally negated thereby. W
general ly resol ve such issues of credibility in favor of the jury’'s
verdict. See United States v. G bson, 55 F. 3d 173, 180 (5th Cr
1995). Moreover, the testinony of Salinas and G oessel was not the
only evidence of Adrian’s guilt on the conspiracy counts.

We hold that the testinony of Groessel, Salinas, Valdez, and
ot hers was, taken together, sufficient to prove that Adrian was a
knowi ng and voluntary nenber of the conspiracies to inport

mar i huana and to possess with the intent to distribute mari huana.
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We reject his challenge to sufficiency of the evidence on Counts
Two and Three.
2. Subst antive O f ense

Adrian also challenges the sufficiency of the evidence
supporting his conviction on Count Thirteen for possessing
mari huana with the intent to distribute, in violation of section
841(a) (1), on Novenber 19, 1995. Under this count, the governnent
had to prove: (1) knowing (2) possession (3) with intent to
distribute. See United States v. Ramrez, 954 F. 2d 1035, 1039 (5th
CGr. 1992).

That Adrian did not have actual possession of the drugs when
they were seized froma hidden conpartnent in his pickup truck is
undi sputed. But possession need not be actual; constructive
possession suffices and it can be joint wth co-perpetrators. See
United States v. Vergara, 687 F.2d 57, 61 (5th Cr. 1982); WI son,
657 F.2d at 760. Constructive possession exists if the defendant
knowi ngly has dom nion and control, or has the power to exercise
dom ni on and control, over the drugs, see Gardea Carrasco, 830 F. 2d
at 45, or if the defendant has know ng dom nion and control over a
vehicle in which drugs are concealed, see United States v.
Ri chardson, 848 F.2d 509, 512 (5th G r. 1988). There i s
sufficient evidence indicating that Adrian had constructive
possession of the drugs. The drugs that were seized on Novenber
19, 1995, were discovered in a secret conpartnent in the bed of
Adrian’s pickup truck. The truck was driven by Manriquez, but it

was escorted by Adrian in a second car, acconpani ed by Val dez and
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Pabl o, who had driven Adrian’s truck down to Mexico earlier.

Adrian woul d have us believe that he was “just along for the
ride” and neither exercised nor had any dom nion or control over
hi s own pickup truck or the drugs when the seizure occurred. 1In a
simlar case, United States v. Rogers, 719 F.2d 767, 770-71 (5th
Cr. 1983), the defendant and sone of his associ ates enbarked on a
long trip to the border for no apparent reason. The trip was
financed entirely by the defendant, who drove his own car on the
trip and bankrolled the entire excursion. On the |last Ieg of the
trip, the defendant rented a car, but continued to drive his own
car. The trip ended when his associate was arrested for snuggling
a load of mari huana in the car that the defendant had rented. This
Court concluded that the evidence was sufficient to support a
finding of constructive possession and affirned the conviction of
t he defendant. W reasoned as foll ows:

“Rogers’ presence near the drug pick-up was not ‘nere,

rather, it was the effect of great effort and

consi derabl e expense on his part in pronoting a |ong

journey all but inexplicable for any ot her purpose, nade

chiefly in his own autonobile, and ending with the

capture of his associate in a |load car over which [the

def endant] had dom nion and had rented for no apparent

purpose on the last leg of the journey.” Rogers, 719

F.2d at 770-71.

The circunstances in Adrian’s case are simlar to those in

Rogers. @G ven his ownership of the vehicle, his proximty to the

vehicle on the day in question,? and his failure to ever provide

20

Mere proximty to the controlled substance, w thout dom nion and
control, isinsufficient to establish constructive possession. See
United States v. Cardenas, 748 F.2d 1015, 1019-20 (5th Cr. 1984).
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any expl anation as to the purpose of his trip to the Big Bend area,
we hold that the evidence was sufficient to find that he
constructively possessed the mari huana. Intent to distribute may
be inferred fromthe quantity invol ved.

We hol d that there was sufficient evidence supporting Adrian’s
conviction on Count Thirteen.
| V. Variance Between the Indictnment and Proof at Trial

Adrian contends that the indictnent alleged one conspiracy
lasting from March to Novenber 1995, but that the evidence
presented at trial indicates there were nultiple conspiracies, only
one of which involved him Since this issue has been raised for
the first tine on appeal, we reviewit for plain error. See United
States v. A ano, 507 U S. 725 (1993).

In order to determ ne whether nultiple conspiracies existed,
we consider three factors: (1) a common goal, (2) the nature of
the schene, (3) overlapping of participants in the various
transactions. See United States v. Jensen, 41 F.3d 946, 956 (5th
Cr. 1995). Based on these factors, we hold that the evidence
supports the existence of a single conspiracy in which the co-
conspirators, including Adrian, shared t he common goal of inporting
| arge quantities of mari huana from Mexico for distribution in the
United States. The schene involved several escort vehicles
acconpanyi ng single drug-laden vehicles from Mexico to M dl and.
Wi |l e sonme of the participants in the individual trips varied, the
evi dence supports the inference that the Britos were materially

i nvol ved t hroughout the exi stence of the conspiracy. W hold that
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the evidence at trial proved the existence of a single conspiracy
in accordance with the indictnment.

As a corollary to his argunent that there were multiple
conspiracies, Adrian argues that he was only involved in the
Novenber 19, 1995, transaction. Al t hough the clearest evidence
agai nst Adrian was related to the Novenber 19, 1995, transaction,
there was evidence supporting Adrian’s involvenent prior to that
dat e.

W hold that there was adequate evidence of a single
conspiracy and of Adrian’s involvenent as a co-conspirator well
bef ore Novenber 19
V. Adm ssibility of Evidence

Several of the appellants argue that sone of the evidence
presented at trial was inadmssible. Since those appellants
properly objected at trial and preserved error on these points, we
review the trial court’s adm ssion of evidence on an abuse of
di scretion standard. See United States v. Speer, 30 F.3d 605 (5th
Cr. 1994).

A Detective Bryant’s Testinony on Famly Drug Gangs

Adrian, Jesus, lIlgnacio, and Adan contend that Bryant’s
testinony was inadm ssible profile and opinion testinony which
i nperm ssibly summarized and bolstered the testinony of other
W t nesses. Bryant testified generally about the structure of
famly drug gangs, and, based on the testinony of other w tnesses,
he ascribed certain |eadership roles to the Britos. Pabl o was

| abel ed the | eader; Adrian was | abel ed the second-i n-comuand, and
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the other Britos were |abeled recruiters, overseers, and escorts.

Bryant described a profile of famly drug organi zati ons and
then conpared the Britos’ actions to that profile. Usi ng the
profile, Bryant testified that Pablo was the | eader, and assi gned
other | eadership roles to the nenbers of the organization. This
type of profile evidence is inadm ssible to prove substantive guilt
based on simlarities between defendants and a profile, see United
States v. Wllians, 957 F.2d 1238 (5th G r. 1992), and under the
circunstances the court abused its discretioninallowng Bryant to
testify in this respect over the defendants’ objections.

In the course of his profile testinony, Bryant relied on the
testinony of other wtnesses, especially their conclusions and
vi ews about the | eadership hierarchy of the Brito gang. W have in
t he past di sapproved of this practice that “w thout good reason or
real need, unfairly all ows one prosecution witness nerely to repeat
or paraphrase the in-court testinony of another as to ordinary,
observable facts . . . .” United States v. Castillo, 77 F.3d 1480,
1500 (5th Gr. 1996).

In Castillo, we held that the error did not nerit reversa
because the witness did not m sstate or put an unfair spin on the
testinony that he repeated, and the testinony in question was
uncontradicted. |Id. The witness in Castillo, relied on “ordinary,
observable facts” put forth by other wtnesses. 1d. Bryant,
however, relied on conclusory facts and subj ective observations by
ot her w tnesses. Castillo is thus distinguishable and does not

support a finding of harmess error in this case. Neverthel ess, we
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hold that Bryant’s testinony was harnmless as to Adrian, Jesus
| gnaci o, and Adan, the only parties who have conplained of it on
appeal .

The profile testinony was harnmless because there was
subst anti al other evidence supporting the <convictions for
conspiracy, and Bryant’'s testinony nerely assigned to the Britos
roles within an organization to which they clearly belonged.
Leadership is not an el enent of conspiracy, and therefore the fact
that they nmay have been assigned a | eadership role was essentially
immaterial to their conspiracy convictions. Bryant did not
unfairly bolster or sunmmarize any testinony pertaining to the
Britos’ convictions for conspiracy.

In addition to describing the famly drug organization
profile, Bryant also testified about the difficulty of obtaining
evi dence about such an organization. He described the difficulty
of infiltrating the organi zati on and explained that the majority of
the evidence is gathered fromco-conspirators. This testinony was
i nproper because it tended to inplicitly suggest to the jury that
they should convict the defendants on a | ower standard of proof.
Ceneral difficulty of proof does not justify conviction on any
| esser standard than beyond a reasonabl e doubt. See, e.g., United
States v. Beckner, _ F.3d __ at __ (No. 97-30285, 5th Gr. Feb.
2, 1998), slip op. 1847 at 1853. W hold, however, that on this
record and evidence the error was harmless. The jury was clearly
and properly instructed on the burden of proof by the court, and

neither the prosecutor (nor Bryant explicitly) asked the jury to
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convict the defendants on a | ower standard of proof. W presune
that the jury followed the court’s instructions and applied the
proper standard of proof, despite Bryant’s testinony.

We specifically note that testinony such as Bryant's is
normal Iy inappropriate and inadmssible. 1In this case, however,
the court’s error in admtting it was harnl ess.

B. Mar i huana Recovered from Adan’s Toil et

Adan contends that evidence of a small anount of marihuana
found in the toilet of his house was irrelevant and prejudicial,
and was nerely evidence of an extrinsic offense. W agree that the
court abused its discretion in admtting this evidence, but the
error is harm ess and does not warrant reversal.

During a search of Adan’s house on May 31, 1996, a bag of
mar i huana was di scovered in the toilet after a young girl left the
bathroom In light of the fact that the indictnent did not allege
any drug activities after the conspiracy cane to an end i n Novenber
1995 and the indictnment charged the defendant with inporting and
possessing large quantities of marihuana for distribution, the
di scovery of a small user-quantity of marihuana after the
conspiracy had allegedly ended is irrelevant, extraneous offense
evi dence. Cf. United States v. Elliott, 571 F.2d 880, 911 (5th
Cr. 1978) (holding that the governnent may introduce evi dence of
other acts commtted by conspirators during the life of the
conspiracy). As such, it was inadm ssible.

The court’s erroneous adm ssion of this evidence, however, was

harmess in that it did not affect Adan’s substantial rights in
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light of all the evidence. Moreover, the jury was charged that the
def endants were not on trial for acts not alleged in the indictnent
and the governnent did not refer to this evidence in its closing
ar gunent .

C. Sal e of Marihuana by Ignacio to Salinas

| gnaci o contends that testinony by Salinas concerning the sale
and use of mari huana by | gnaci o was i nadm ssi bl e extraneous of fense
evidence. Salinas testified that he and I gnaci o got hi gh together
and that Ignacio sold him*®“dope.” Salinas, however, was unsure as
to whether these events occurred during or prior to the alleged
conspiracy.

Regar dl ess of when these events transpired, the evidence was
adm ssible to show Salinas’ relationship to the Britos. The sales
and use of marihuana were thus intertwined wth the charged
conspiracy and were not inadm ssible extrinsic evidence. See
United States v. Royal, 972 F.2d 643, 647 (5th Gr. 1992) (hol ding
that evidence of prior drug transactions and convictions was
adm ssible to show relationship between co-conspirators). The
court’s adm ssion of this testinony was not error.

VI. Juror M sconduct

Jesus, Adan, Rodriguez, and Adrian contend that the court
shoul d have granted a new trial based on juror msconduct. The
jury returned a guilty verdict against all the appellants. The
unanimty of the verdict was confirnmed through a jury poll of each
juror individually as to each defendant individually in which each

juror separately affirmed that the verdict was that of the
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particular juror separately as to each defendant. Despite her
affirmances during the jury poll, however, a juror |ater alleged
that her verdict was coerced through threats and insults that she
received from other jurors, and that the jurors inpermssibly
di scussed puni shnent and appellate rights. As a result of these
al l egations, several appellants filed Mdtions for New Trial, which
were denied wi thout a hearing.

Cenerally, a verdict may not be challenged if the jurors were
poll ed and agreed to the verdict. See United States v. Straach
987 F.2d 232, 241-42 (5th Gr. 1993). This rule prevents courts
fromdelving into the internal deliberations of the jury. However,
a juror may inpeach the jury's verdict with evidence that the
verdi ct was influenced by outside sources. See Mattox v. United
States, 13 S.C. 50 (1892). Federal Rule of Evidence 606(b)
specifically prohibits a juror fromtestifying on any matter that
occurred during the jury's deliberations unless it concerns
i nproper extraneous information or outside influence.

We have previously held that pressure fromother jurors, such
as the “coercion” at issue in this case, is not considered an
“outside influence,” and an affidavit concerning such pressure is
i nadm ssible. See Straach, 987 F.2d at 241-42 (5th Gr. 1993);
United States v. Vincent, 648 F.2d 1046, 1049-50 (5th Cr. 1981).
Because the affidavit in this case nerely alleged interna
coercion, it was i nadm ssible to support the Modtions for New Tri al,
and thus the court below did not abuse its discretion in refusing

to consider this evidence and denyi ng appellants’ notions for new
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trial.

The affidavit also alleged that the jury inproperly discussed
extraneous general information concerning sentencing and the
defendants’ rights of appeal, contrary to the court’s specific
instructions that they were not to consider punishnent. Si nce
there is nothing to suggest this information was brought to the
jury’ s attention by an outside source, the court did not abuse its
di scretion in denying the Motions for New Trial. See Fed. R Evid.
606(b); Straach, 987 F.2d at 242 (holding that although the jury
i nproperly discussed penalties that m ght be inposed against the
defendant, the verdict nust stand where there is no evidence that
they | earned of these matters from an outside source).

VII. Anmended Notice of Enhanced Penalty

Rodri guez, Jesus, and Adrian contend that the governnent’s
Amended Notice of Enhanced Penalty violated their Sixth Anendnment
right to confront their accusers. The governnent’s original Notice
of Enhanced Penalty notified the defendants that the governnent
woul d seek an enhanced penalty because t he conspiracy i nvol ved nore
t han one hundred kil ograns of mari huana. After the guilty verdicts
were returned, the governnent filed an Amended Notice of Enhanced
penal ty all egi ng that nore than one thousand kil ograns of mari huana
were involved in the conspiracies to i nport and possess nari huana.

Under the Sentencing Cuidelines, a conviction involving one
hundred kil ogranms of mari huana carries a | ower base offense |evel
than a conviction involving one thousand kil ogranmns. See Drug

Quantity Table, US S G § 2D1.1(c). Several co-conspirators
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pl eaded guilty and testified against appellants in return for
lighter sentences of two to five years. |In order to challenge the
credibility of the witnesses and potentially expose their ulterior
nmotives for testifying, these co-conspirators were questi oned about
the sentences that they had avoided by cooperating with the
governnent. At trial it appeared that these | ower sentences were
in lieu of sentences cal cul ated based on one hundred kil ograns.
| f, however, one thousand kil ograns were the appropriate anount,
they may have | owered their potential exposure even nore.

Because the appellants were not notified before trial that
appel l ants woul d be sentenced based on one thousand kil ograns of
mar i huana, they assert that therefore they only questioned the
W t nesses about their ulterior notives based on their avoi dance of
sentences based on one hundred kilograns. Rodriguez, Jesus, and
Adrian now contend that the w tnesses had even greater notivation
to lie since they had avoi ded nmuch stiffer sentences, and because
the governnent failed to informthemof this greater quantity, they
coul d not adequately cross-exam ne the wtnesses and expose these
not i ves. They contend that this violated their Sixth Amendnent
rights to cross-examne witnesses and reveal to the jury the
W t nesses’ potential bias and ulterior notives.

There is no evidence, however, suggesting that the w tnesses
agreed to testify in order to avoid being sentenced based on one
t housand kil ograns. It appears that the wtnesses, like the
appel l ants, assuned that they would be sentenced based on one

hundred kil ograns. Thus, the fact that the governnent | ater sought
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an even stiffer penalty did not affect the w tnesses’ origihna
choice to cooperate, rather it nerely nade it a better choice in
retrospect.

Mor eover, a notice of enhanced penalty as to appel | ant s—whi ch
the governnent was not required to file before trial, see United
States v. Thanes, 12 F. 3d 1350, 1373 (5th Cr.), cert. denied, 511
U.S. 1095 (1994) —did not bind the governnent as to the cooperating
W t nesses. Appellants had adequate opportunity to cross-exam ne
the wtnesses as to any ulterior notives they may have been
harboring at the tine they testified, and therefore their Sixth
Amendnent rights were not viol ated.

VIIT. Sent enci ng

Pabl o, Adrian, Adan, Jesus, and Rodriguez contend that they
were inproperly sentenced because the court mscalculated the
amounts of marihuana involved and that those anounts were
m swei ghed. W reviewthe factual findings of the trial court for
clear error. See United States v. Mejia-Orosco, 867 F.2d 216 (5th
Cir. 1989).

Under the United States Sentencing Gui delines (USSG, sentence
is inmposed based on the defendant’s offense |evel. For drug
trafficking crinmes that do not involve serious bodily injury or
death, the base offense level is calculated based on the quantity
of drugs involved. See U S S.G § 2D1.1(a)(3). For a defendant
involved in a drug trafficking conspiracy, the quantity incl udes
both the drugs with which the defendant was directly involved and

the drugs that can be attributed to him through the conspiracy.
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See United States v. Puig-Infante, 19 F.3d 929, 942 (5th Cr.
1994): U.S.S.G § 1B1.3(a)(1).

The defendant will not necessarily be held responsible for the
full amount of drugs involved in the conspiracy, rather the
defendant will only be held accountable for those anbunts of drugs
that he knew or reasonably could have known or believed were
involved in the conspiracy. See United States v. Puma, 937 F.2d
151, 160 (5th Gr. 1991); United States v. Thomas, 963 F.2d 63, 65
(5th Gr. 1992) (holding that an individual involved in a
conspiracy trafficking large anounts of drugs wll be held
accountable even for drugs that are beyond his “universe of
i nvol venent ") . In order to calculate this anmount, a court may
consider the <co-conspirator’s role in the conspiracy, his
relationship to the other conspirators, and any other information
wth “sufficient indicia of reliability.” See Puig-Infante, 19
F.3d at 942.

A Pabl o

The district court found that Pablo committed offenses
i nvol vi ng over 19,000 kil ograns of mari huana. This anount, being
bet ween 10,000 and 30,000 kil ogranms, yielded a base |evel of 36
under the Sentencing Guidelines. The court al so added 4 points for
t he CCE conviction, pursuant to U.S.S.G 8§ 2D1.5(a)(1), for a base
|l evel total of 40. Wth a base level of 40 and crimnal history
category II1l, the court sentenced Pablo to 492 nonths in prison.

Pabl o objected to the court’s calculation of the quantity of

drugs involved. The court overrul ed the objection and specifically
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adopted the factual statenents as to the anount involved fromthe
Presentenci ng Report (PSR

Pabl o contends that the evidence considered by the court and
the PSR for calculating his sentence |acked the requisite
“sufficient indicia of reliability.” The majority of the 19,225
kil ogramfigure was based on the testinony of G oessel, who, after
his arrest, told police officers that he had driven as nmany as 80
| oads averagi ng 500 pounds per load. At trial, Goessel testified
that the | oads wei ghed between 300 and 400 pounds. Despite this
trial testinony, the PSR used t he 500 pound estimate and cal cul at ed
that Groessel had transported 18, 144 kil ograns for Pabl o. 2!

Even if the PSR had used the | owest estimte of the wei ght per
| oad (300 pounds), the total quantity would still have been greater
than 10,000 kil ogranms. Thus, any error concerning the weight of
t he | oads was harmnl ess since even the nost conservative cal cul ation
yields a total over ten thousand kil ograns.

Pablo also challenges the veracity and reliability of
G oessel’s testinony that he transported eighty | oads for Pabl o.
Whenever a defendant chal |l enges the facts contained in the PSR, the
court nmust either make specific findings as to those facts or
determ ne that those facts will not be considered at sentencing.
See Fed. R Cim P. 32. In order to satisfy Rule 32, the court

may make inplicit findings by adopting the PSR See Puig-Infante,

21

This figure was cal culated by multiplying 80 tines 500 pounds and
t hen converting that figure into kilograns by dividing by 2.2046
| bs. /kg.
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19 F.3d at 943.

At Pabl o’ s sentencing hearing, the court resolved this factual
di spute concerning the anount involved by explicitly accepting the
factual statenments contained in the PSR  The court’s findings of
fact are subject to a clearly erroneous standard of review, and we
find that the court’s adoption of the PSR, after having heard al
the testinony and having seen all the evidence, was not clearly
erroneous.

B. Adri an

The court adopted Adrian’s PSR and found that there was proof
that there were nore than one thousand kilogranms of marihuana
i nvol ved, and hence Adrian had a base level of 32 under the
Sentencing CGuidelines. Additionally, the court adopted the PSR s
finding of a category Il1l crimnal history. As a result, Adrian
was sentenced to 156 nonths’ inprisonnent.

Adrian now contends that he should not have been held
accountable for all the drugs involved in the conspiracy fromJune
t hrough Novenber. Adrian was clearly involved with the 120 pound
| oad that was seized on Novenber 19, 1995. However, as a co-
conspirator, he can also be held accountable for the other | oads
even though he did not actively participate in their
transportation. Gven his |evel of involvenent in the conspiracy,
these |loads were foreseeable to him and thus the quantity was
properly cal cul ated by the court. The court’s findings of fact are
subj ect to considerable deference, and in the absence of a clearly

erroneous finding, the sentence nust be affirned. W affirm
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Adrian’s sentence.

C. Adan, Jesus, and Rodri guez

Adan was sentenced to 144 nonths’ inprisonnment. The court
found that he was involved with over one thousand kil ograns of
mar i huana and set his base level at 32 with a crimnal history
category of two. The court nmade virtually identical findings for
Jesus as to weight, but sentenced himto 168 nonths’ inprisonnent
because of his higher, category four crimnal history.

Rodri guez, on the other hand, received a lighter sentence.
The court found that Rodriguez was involved with over one thousand
kil ograns of mari huana, giving hima 32 base | evel, but reduced the
|l evel by two points for being a mnor participant. Thus, wth a
base level of 30 and category one crimnal history, the court
sentenced Rodriguez to 120 nonths’ inprisonnent, the statutory
m nimumfor conspiring to inport and conspiring to distribute over
1, 000 kil ograns of nmarihuana in violation of 21 U.S.C. 88 846 and
963.

Adan, Jesus, and Rodriguez contend that the court’s
cal culation of the quantity of marihuana was erroneously based on
the gross wei ght of the mari huana rather than the net weight. Both
Adan and Rodri guez specifically raised this issue at the sentencing
hearing, while Jesus nmade a broad objection as to the anounts
i nvol ved. The court noted that it could not rewei gh the mari huana
and found by a preponderance of the evidence that over one thousand
kil ograns of marihuana were involved. The court adopted the

findings of the PSR and inposed sentence.
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The weights given in these appellants’ respective PSRs are
identified as net weights. The nere suspicion by appellants that
these are actually gross weights is insufficient to challenge the
sentence. Since appellants have provi ded no specific evidence that
these weights are incorrect, we affirmand hold that the court did
not err in adopting the PSR s findings.

Adan al so contends that Salinas’s testinony concerning the
anounts of marihuana that he transported is unreliable and that
the actual anmount is nmuch | ower than the 1006 kil ograns refl ected
in the PSR The 1006 kilogram figure was based on anmpunts that
were actually seized and on the testinony of Salinas concerning
| oads that he transported. According to Salinas’ testinony, (1)
the first load that he transported was 280 pounds; (2) the second
was 300 pounds; (3) the third was 200 to 250 pounds; (4) he
delivered a |l oad worth $40,000 to Fort Worth, which, at $1800 per
pound, wei ghed about 22 pounds; (5) 3 other |oads with no estinmated
wei ghts were al so transported; (6) Tovar and Galindo were arrested
wth 320 pounds; (7) Salinas stored 80 to 100 pounds that were
transported by his uncle; (8) Salinas was arrested with 278 pounds
of mari huana. The PSR calculated that Salinas’s activities in
connection with the Brito gang involved a quantity of 1006
kil ograns.

To cal cul ate Adan’s total involvenent, the PSR used this 1006
kilogramfigure. The PSR estimated that Adan was involved to the
sane extent as Salinas and attributed the 1006 kil ograns to Adan.

Additionally, the PSR found that Adan was involved with the

40



Novenber 19, 1995, shipnment of 54.54 kilograns of marihuana.
Adan’s total was thus cal cul ated at 1060.54 kilograns. The court
adopted this figure and found that the quantity involved was over
one thousand kil ograns.

Adan failed to offer any affidavits or evidence to rebut the
findings of the PSR, hence the court was free to adopt it. See
United States v. Rodriguez, 897 F.2d 1324 (5th Gr. 1990). We
reject Adan’s argunent that Salinas’s testinony was unreliable,
and, therefore, we hold that the quantity of mari huana was properly
cal cul ated and adequately supported by the record.

For these reasons, we affirm the sentences inposed by the
district court.?

Concl usi on

W affirm the convictions and sentences of Pablo, Adrian
Adan, Ilgnacio, and Rodriguez. As to Jesus, we reverse his
convi ctions and sentences on Counts Eight and Ten, but affirmhis

convi ctions and sentences on Counts Two and Thr ee.

REVERSED i n part; AFFIRMED in part

22

Except Jesus’s sentences on Counts Eight and Ten, convictions on
whi ch we have reversed.
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