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Before WENER, EMLIO M GARZA and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

This is the latest in a series of cases brought by Sierra C ub
and ot hers concerned about endangered species that depend on water
fromthe Edwards Aquifer for their survival. The appellants, Dan
dickman, the Secretary of the Departnent of Agriculture, and the
United States Departnent of Agriculture (hereinafter collectively
referred to as the “USDA”), appeal froma judgnent entered agai nst
them on all three counts of the appellees’ conplaint. For the
reasons set forth below, we affirmin part, reverse in part, and
di sm ss the remai nder of the appeal as noot.

| . Fact ual Backqgr ound

The Edwards Aquifer is a 175-mle |ong underground aquifer
that stretches through eight counties in central Texas. The
Edwards Aquifer is recharged primarily from surface waters and
rainfall seeping through porous earth along its path. Unl ess
renmoved by human punping, water in the Edwards Aquifer flows west
to east, before turning northeast, where it is discharged through
a series of springs on the eastern edge of the aquifer, the two
| argest of which are the San Marcos Springs in San Marcos and the
Comal Springs in New Braunfels. The San Marcos and Comal Springs
are the only habitat of five federally endangered and threatened
species: the fountain darter, the San Marcos ganbusia (which may
now be extinct), the San Marcos salanmander, the Texas blind
sal amander, and Texas wild rice (hereinafter collectively referred
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to as the “Edwards-dependent species”). See 50 C.F.R 88§ 17.11,
17.12.

The Edwards Aquifer is of great econom c significance to the

State of Texas. Water from the Edwards Aquifer is used by
thousands of farnmers to irrigate mllions of dollars worth of
crops, by over two mllion people as their primary source of water,

and by thousands of busi nesses upon which the entire central Texas
econony depends.

Pumping from the Edwards Aquifer, however, can have
significant ecological consequences to the Edwards-dependent
species. In tinmes of even mld drought, the springflowat both the
San Marcos and Comal Springs can decrease enough to threaten the
survival of the Edwar ds-dependent species. Not surprisingly, given
these often conpeting interests, the Edwards Aqui fer has been the
focus of extensive efforts to conserve its |imted water resources.

In 1993, the Texas Legi sl ature enacted t he Edwards Aqui fer Act
to provide for managenent of the Aquifer. 1993 Sessions Laws, ch.
626 (S.B. 1477), as anended, 1995 Sessions Laws, ch. 261 (H. B.
3189). In short, the Act inposes a cap on water wthdrawals by
non-exenpt wells and establishes a permt system which limts the
authority of the Edwards Aquifer Authority (charged by the Act with
regulating well withdrawals fromthe Aquifer) to grant permts to
new users (defined as those users who were not beneficially using
water from the Aquifer before June 1, 1993). Al t hough
i npl ementation of the Act was delayed due to adm nistrative and
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| egal challenges, it is nowin force.!?

In addition to these legislative efforts, Sierra Cub and
others concerned about the survival of the Edwards-dependent
speci es have brought a series of lawsuits attenpting to further

regul ate water usage fromthe Edwards Aquifer. See, e.q., Sierra

Cub v. Gty of San Antonio, 115 F.3d 311 (5th Gr. 1997); Sierra

Cub v. Gty of San Antonio, 112 F.3d 789 (5th Gr. 1997); Sierra

Cub v. Lujan, 1993 W 151353 (WD. Tex. 1993). This is the | atest

of these lawsuits in this court.

1. Procedural History

On April 28, 1995, Sierra Cub and d ark Hubbs (hereinafter
collectively referred to as “Sierra Cub”) filed a three-count
conpl ai nt agai nst the USDA. Count | of the conplaint alleged
violations of the Agriculture and Water Policy Coordination Act, 7
U S. C 88 5401-5405, related provisions that establish a USDA
Counci|l on Environnental Quality, 7 U S. C 88 5501-5506, and the
Bankhead-Jones Farm Tenant Act, 7 U S C § 1010. Sierra Cub
asserted that these statutes required the USDA to devel op and
i npl ement prograns to protect waters from contam nation and to
prevent environnental problens that nmay result from agricultural
pr oducti on. The conplaint alleged that the USDA had unlawfully

w t hhel d or unreasonably delayed conpliance with these statutes

1 For a thorough description of the Act and the role of the Edwards
Aqui fer Authority, see Barshop v. Mdina Underground Water Cons. Dist., 925
S.W2d 618, 623-25 (Tex. 1996).




“[al]s respects irrigation, agriculture, [and] punping from the
Edwar ds. ”

Count Il alleged that the USDA violated 8§ 7(a)(1l) of the
Endangered Species Act (“ESA’), 15 U . S.C. 8§ 1536(a)(1), by failing
toconsult with FW5 and failing to utilize its authorities to carry
out prograns for the conservation of the Edwards- dependent speci es.

Count |1l alleged that the USDA had violated § 7(a)(2) of the
ESA, 16 US. C 8§ 1536(a)(2), by subsidizing or otherw se
encouragi ng agriculture dependent on irrigation from the Edwards
Aqui fer without either engaging in formal consultation with the
United States Fish and WIldlife Service (“FW5’) or otherw se
insuring that its actions would not cause jeopardy to the Edwards-
dependent speci es.

Sierra Cub sought three forns of injunctive relief: first,
under the Count | statutes, that the USDA use its authorities under
those statutes to carry out prograns to conserve the Edwards-
dependent species; second, under § 7(a)(1), that the USDA consult
wth FW5 and devel op additional prograns that may benefit the
Edwar ds Aqui fer and the species that depend on it by encouragi ng
farmers to use less irrigation water; and third, under 8§ 7(a)(2),
that the USDA consult wth FW regarding conditioning or
wi t hhol di ng paynents to farners under current farmlegislation in
order to encourage greater water conservation efforts.

Shortly after the conplaint was filed, the State of Texas and
the Anerican Farm Bureau Federation sought to intervene as
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def endant s. The district court denied both notions. In Sierra

Cub v. dickman, 82 F.3d 106 (5th Gr. 1996), however, this court

reversed and instructed the district court to allow the State and
FarmBureau to intervene. The State of Texas and the American Farm
Bureau Federation are both parties to this appeal.

Before the parties filed notions for summary judgnent,
Congress enacted the Federal Agriculture | nprovenent and Ref or mAct
of 1996 (“FAIR Act”), Pub. L. No. 104-127, 110 Stat. 888, which,

inter alia, replaced nost crop subsidy prograns under previous

statutes with a new production flexibility contract (“PFC’') paynent
program under which the USDA will pay fixed, declining amounts to
eligible producers for a seven-year period. Under the FAIR Act,
the USDA does not have discretion to withhold PFC paynents or
ot herwi se use those paynents to control the irrigation decisions of
farmers. The Act requires that the paynents be made so | ong as the
statutory prerequisites have been satisfied. See 7 US C 8
7211(a). In short, so long as a farnmer agrees to abide by any
applicable wetlands or highly erodible |ands conservation
requirenents and not to use the land for non-agricultural
comercial or industrial purposes, the USDA nust offer to enter
into a PFC contract. As the USDA notes, the purpose of this
|l egislation was to achieve a stable transition to a free market
reginme by providing “guaranteed paynents” to all farnmers who
satisfy objectiveeligibility requirenents. See H R Rep. No. 104-
462, at 43, 1996 U S.C.C A N at 615.
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In June 1996, after the conpletion of discovery, the parties
filed cross notions for summary judgnent. |In addition, Sierra d ub
requested prelimnary injunctive relief under Count |1l against
di sbursenent of the PFC paynents to eligible producers until the
USDA formally consulted with the FW5. 2

By order dated July 2, 1996, the court granted Sierra Club’s
motion for summary judgnent on Counts | and |l but denied both
parties’ notions for summary judgnent on Count I1l. |In that order,

the court ruled, wthout elaboration, that Sierra Cub and

Pr of essor Hubbs had standing to pursue this action. Wth respect
to Count |, the court ruled that the USDA “has unlawfully refused
or unreasonably del ayed devel oping and inplenmenting . . . plans

and/ or prograns” under the agricultural statutes listed in the
conplaint. The court then ordered the USDA to: (1) “develop by
Novenber 1, 1996, and begin to carry out a programto assist in
preserving natural resources and protecting fish and wldlife
t hrough | and conservation and utilization” pursuant to 7 U S.C. 8§
1010; (2) develop and inplenent a “coordinated, integrated and
conprehensive intra-agency program to protect waters from
contamnation from . . . agricultural production practices,”
pursuant to 7 U.S.C. § 5501 et seq.; and (3) devel op and i npl enent
a “detailed plan ‘to evaluate, prevent, and mtigate environnental

problens that may result fromagricultural production,’” pursuant

2 The notions for summary judgnent and the Sierra ub’'s notion for a

prelimnary injunction focused on the paynents to farnmers under the FAIR Act.
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to 7 U.S.C. § 5403(a)(1).

Wth respect to Count |1, the court declared that the USDA had
failed to utilize its authority, pursuant to 8 7(a)(1) of the ESA,
to carry out prograns for the conservation of endangered Edwards-
dependent species and had failed to consult with or obtain the
assi stance of FW5 concerning its duties under 8 7(a)(1). The court
ordered the USDA to devel op by Novenber 1, 1996, in consultation
wth FW5, “an organi zed program utilizing USDA's authorities for
t he conservati on of the Edwar ds- dependent endangered and t hr eat ened
species.”

On July 23 and 24, 1996, a bench trial was held wth respect
to Count 111, and on August 19, 1996, the district court entered
findings of fact, conclusions of law, and an injunction. Although
the court acknow edged that the PFC paynents nust be nade to
eligible farnmers, the court nonetheless found that the “USDA
unquesti onably now has authority under the 1996 FarmBill to target

nmoni es for designated ‘conservation priority areas. The court
further found that it was “not called upon to resolve the question
of whether and to what extent actions authorized, carried out, or
funded by USDA through PFC paynents may adversely affect the
Edwar ds- dependent species,” because this was a question for the
USDA to answer in consultation with FWs. The court further stated
t hat the USDA had “unreasonably del ayed” ESA § 7(a)(2) consultation
Wth respect to both pre-FAIR Act paynents and PFC paynents under
the FAIR Act. Despite these findings, the court did not enjoin the
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paynments under the FAIR Act or order that the USDA proceed to
formal consultation. Instead, the court sinply ordered the USDA to
“conplete its portion of the informal consultation, including
consul ti ng and obt ai ni ng t he assi stance of the USFW5 by Novenber 1,
1996. "

On  Septenber 19, 1996, the court entered judgnent.
Subsequent|ly, the USDA and the intervenors filed tinely notices of
appeal and notions for a stay pending appeal. Wth respect to the
motions for a stay, the USDA argued that the district court’s
judgnent forced it to spend a di sproportionate anount of its finite
resources i npl enenti ng conservati on prograns i n the Edwards Aqui fer
area under statutory authorities that do not require action in that
area, and interfered with the USDA' s efforts to deliver finite
resource conservation services in Texas. By order dated Cctober
23, 1996, this court granted the notions for stay pendi ng appeal .

On Novenber 24, 1997, Sierra Club filed a notion to dism ss
t he appeal as noot. According to Sierra Club, since the appeal was
filed, the USDA has taken actions conplying with the district
court’s judgnent with respect to its obligations under both 8§
7(a)(1l) and 8§ 7(a)(2). On Decenber 4, 1997, this court heard
argunent on both the nerits of the appeal and Sierra Club’s notion

to di sm ss.

I11. Analysis

A ESA 8§ 7(a)(1)




The USDA first argues that the district court erred in
granting Sierra Cub relief under § 7(a)(1) of the ESA. Section
7(a)(1) provides, in relevant part:

All other federal agencies shall, in consultation wth and

wth the assistance of the Secretary, utilize their

authorities in furtherance of the purposes of this chapter by
carrying out prograns for the conservation of endangered

speci es and t hreat ened species |isted pursuant to section 1533

of this title.

16 U S.C. 8§ 1536(a)(1). Rel ying on this |anguage, the district
court held that the USDA “has not utilized its authority to carry
out prograns for the conservation of previously |isted Edwards-
dependent species as ESA § 7(a)(1l) requires” and that it had not
consulted with FW5 concerning utilizing its authorities to carry
out such prograns. The court then ordered the USDA to devel op, in
consultation with FW5, “an organi zed program for utilizing USDA s
authorities for the conservation of the Edwards-dependent
endangered and t hreatened species as contenpl ated by the ESA.”

The USDA seeks to attack the district court’s judgnment on
t hree grounds. First, the USDA argues that Sierra O ub I|acks
standing to bring this action. Second, the USDA argues that
neither the citizen suit provision of the ESA 16 US C 8§
1540(g) (1) (A), nor the Admnistrative Procedure Act, 5 US. C 8§
706, authorizes judicial reviewof Sierra Cub’'s clains. Finally,
the USDA argues that, to the extent that Sierra Cub’s clains are

judicially reviewable, the district court erred in finding that the

USDA has not conplied with its duties under 8§ 7(a)(1).
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1. Mootness
Bef ore addressing the nerits of the USDA s appeal, however, we
must first address whether the USDA s appeal of Sierra Cub's §
7(a)(1) claims is nownoot. Inits notion to dism ss this appeal,
Sierra Club asserts that the USDA nay have taken steps to satisfy
its consultation obligations under 8§ 7(a)(1). The USDA opposes the
motion to dismss and Sierra Club points to no particular facts
t hat woul d suggest that this appeal is nobot with respect to its 8
7(a)(1) clains; rather, Sierra Club argues only that “it is unclear
whet her the USDA' s activities to which USFW5 refers satisfy m ni num
8§ 7(a)(1l) standards.” 1In order to resolve this issue, Sierra Cub
noves this court to remand this issue to the district court for a
factual determ nation. Because the parties have not provided us
wth any information suggesting that the USDA has, in fact,
conplied with its obligations under 8§ 7(a)(1),3® however, we wll
address the issues regarding 8 7(a)(1) raised on appeal.
2. Standing
We first address whether Sierra Cub had standing to pursue

this action. See Steel Co. v. Citizens for a Better Environnent,

-- uUus --, 118 S C. 1003 (19998). At an “irreducible
constitutional mnimm” to have standing, a plaintiff nust

establish three elenents. First, the plaintiff nust show that he

3 This failure to set forth sufficient information with respect to the §

7(a) (1) clains stands in sharp contrast to the specific evidence set forth with
respect to the nootness of the USDA's appeal of Sierra Club’s § 7(a)(2) clains,
di scussed infra at Part 111.B.
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has suffered “an injury in fact -- a harmsuffered by the plaintiff
that is concrete and actual or immnent, not conjectural or
hypot hetical.” [d. at --, 118 S. C. at 1016 (internal quotations
omtted). Second, the plaintiff nust establish “causation -- a
fairly traceabl e connection between the plaintiff’s injury and the
conpl ai ned- of conduct of the defendant.” 1d. at --, 118 S. C. at
1016. Finally, “there nmust be redressibility -- a |ikelihood that
the requested relief will redress the alleged injury. 1d. at --,
118 S. C. at 1017.

At its core, Sierra Cub’'s conplaint seeks to have the USDA
conply with the procedural requirenments of 8 7(a)(1). “Although

the particul ar nature of a case does not -- and cannot -- elimnate

any of the ‘irreducible elenents of standing,” Florida Audubon

Society v. Bentsen, 94 F.3d 658, 664 (D.C. CGr. 1996), in a

procedural rights case, such as this, the plaintiff is not held to

the normal standards for redressibility and i nmedi acy, see Lujan v.

Def enders of Wldlife, 504 U S. 555, 573 n.7, 112 S. C. 2130, 2143

n.7 (1992). This does not nean, however, that a procedural rights
plaintiff has standing nerely because of the governnent’s failure
to conply with the relevant procedural requirenents. See |d. at
573, 112 S. Q. at 2143. I nstead, the plaintiff nust show an
injury that is both concrete and particular, as opposed to an
undifferentiated interest in the proper application of the |aw
Li kewise, the plaintiff nmust establish that the injury is fairly

traceabl e to the proposed governnent action or inaction. Finally,
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al though a procedural rights plaintiff is not held to the nornma

standards for redressibility, in the sense that the plaintiff need
not show that the procedural renedy that he is requesting will in
fact redress his injury, the plaintiff nmust nonethel ess show t hat
there is a possibility that the procedural renedy will redress his
injury. In order to nmake this showng, the plaintiff nust show
that “the procedures in question are designed to protect sone

t hreatened concrete interest of [its] that is the ultinate basis of

[Its] standing.” [|d. at 573 n.8, 112 S. . at 2143 n. 8.
a. lnjury

Inthis case, Sierra Cub alleged and set forth uncontradicted
summary judgnent evidence that the Edwards-dependent species were
at “substantial, immnent risk” of jeopardy. As the USDA itself
admts, this constitutes a judicially cognizable injury under the

ESA. See Sierra Qub v. Mrton, 405 U. S. 722, 734, 92 S. C. 1361

1366 (1972). Although we agree that Sierra Club has suffered a
judicially cognizable injury inthis case, we are conpelled to note
what we are not deciding today. This case does not present the
question of whether a plaintiff could suffer a judicially
cogni zable injury under 8 7(a)(1l) nerely because the particul ar
species that the plaintiff is concerned about remains on the
endangered or threatened species list, as opposed to actually
suffering sone further identifiable and particularized harm Thus,
we express no opinion as to whether a plaintiff would have standi ng
to claimthat a federal agency has not done enough to benefit a
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particul ar species when that species is not in risk of jeopardy or
taking or otherw se adversely affected. W |ikew se express no
opi nion as to whether a plaintiff could have standing to chall enge
a decision of a federal agency to adopt, after consultation with
FW5, one program over another solely on the grounds that the
program not adopted would do nore for the recovery of the
endanger ed or threatened species than the programthat was adopt ed,
when the programthat was adopted woul d nonet hel ess either benefit

or not adversely affect the species in question.

b. Causation

The USDA does argue, however, that Sierra Cub has not
established that its failure to consult and devel op prograns for
t he conservation of the Edwar ds- dependent speci es has caused Sierra
Club’s injury. According to the USDA, the injury suffered by
Sierra Cub is caused by the independent actions (i.e., punping
decisions) of third party farnmers, over whom the USDA has no
coercive control. Al t hough we recognize that causation is not
proven “if the injury conplained of is th[e] result [of] the

i ndependent action of sone third party not before the court,”

Bennett v. Spear, -- US --, --, 117 S. C. 1154, 1164 (1997)

(citation and quotation omtted) (enphasis in original), this does
not nean that causation can be proven only if the governnental
agency has coercive control over those third parties. Rather, the
relevant inquiry in this case is whether the USDA has the ability
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t hrough various prograns to affect the punping decisions of those
third party farnmers to such an extent that the plaintiff’s injury
could berelieved. Inthis respect, the USDA argues that “the nost
[that it] could do vis-a-vis farners would be to encourage themto
use water-conservation nethods by offering incentives under the
di scretionary prograns described . . . . However, there is no
evidence that, if additional incentives were offered, there is a
‘substantial |I|ikelihood” that injury at the springs would be
relieved.” As Sierra Club points out, however, this claimis
directly contradicted by the sunmary judgnent evi dence.

Three pieces of evidence are significant to a finding of

causation in this case. The first docunent is Cooperative

Sol utions, a 1995 study (updated in 1996) conducted by the USDA in
conjunction with Texas A&M Uni versity and the Texas State Soil and
Wat er Conservation Board. One of the prograns proposed in that
study -- providing financial assistance to farners for the
installation of water conservation neasures -- would save an
estimated 38,000 acre-feet of Edwards irrigation water in an
average year. The savings would be even greater in a dry year.
Not only does the USDA have the authority to carry out such a
program but the USDA itself has described the proposal as cost-
effective.

The second key docunent is the 1996 Biol ogical Evaluation
(“BE”), submtted by USDA to FW5 during a 8 7(a)(2) consultation
concerning crop subsidy paynents wunder the 1990 farm bill
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According to the USDA' s irrigation punping estimates in that BE
38,000 acre-feet represent 20% of the total Edwards irrigation
punping in dry years, when the threat to the Edwards-dependent
species is greatest, and a nuch greater percentage in an average
year.

The final link in this causal chain is FW5 s response to the
1996 BE. In its response, FWS concluded that the springflow
effects of a 20%reduction in Edwards irrigation punpi ng woul d have
a significant inpact on the Edwards-dependent species. |In fact,
FWS “categorically” disagreed with the USDA' s statenent that a 20%
decrease in Edwards irrigation punping would have no significant
ef fect on the Edwar ds- dependent species. Moreover, the USDAitself
acknow edges that “FW5' s expertise extends to essentially factual
i ssues regardi ng how particular actions affect |listed species.”

G ven this evidence, we find the USDA's claimthat it has no
effect on the irrigation decisions of the farnmers to be
unper suasi ve. To the contrary, the evidence introduced clearly
shows that the USDA' s failure to adopt any of the above prograns is
fairly traceable to the injury to the Edwards-dependent speci es.

C. Redressibility

Finally, we turn to the question of whether “the procedures in
gquestion are designed to protect sone threatened concrete interest
of [Sierra Club’'s] that is the ultimte basis of [its] standing.”

Def enders of Wldlife, 504 U.S. at 573 n. 8, 112 S. C. at 2143 n. 8.

In order to nmake this determ nation, we necessarily turn to the
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| anguage of the statute. As noted above, 8§ 7(a)(1l) provides, in
pertinent part, that “[a]ll other federal agencies shall, in
consultation with and with the assi stance of the Secretary, utilize
their authorities in furtherance of the purposes of this chapter by

carrying out prograns for the conservation of endangered species

and threatened species listed pursuant to section 1533 of this
title.” 16 U.S.C. 8 1536(a)(1) (enphasis added). At first blush,
this section appears to suggest that federal agencies have only a
generalized duty to confer and devel op prograns for the benefit of
endangered and threatened species -- i.e., not wwth respect to any
particul ar species. |If this reading were correct, we woul d be hard
pressed to find standing in this case.*

When read in the context of the ESA as a whol e, however, we
find that the agencies’ duties under 8§ 7(a)(1l) are nuch nore
specific and particul ar.

As it was finally passed, the Endangered Species Act of 1973

represented the nost conprehensive legislation for the

preservation of endangered speci es ever enacted by any nati on.

Its stated purposes were "to provide a neans whereby the

ecosystens upon which endangered species and threatened

speci es depend may be conserved,"” and "to provide a program
for the conservation of such . . . species . . . ." 16

4 |If the statute created only a generalized duty rather than a duty with

respect to each endangered and threatened species, it would be pure specul ation
that an order fromthis court would renmedy the particularized injury alleged by
the plaintiff. Unlike other procedural rights cases in which the consultation
ordered would necessarily take into account the plaintiff’'s particularized
injury, a duty to consult as to endangered and threatened species in a genera
sense woul d not necessarily address the specific injury alleged by the plaintiff.
On the other hand, to the extent that the plaintiff alleged an interest in al
endangered and t hreat ened speci es based upon a systematic failure by a federa
agency to consult as to endangered and threatened species in general, we note
that such an injury would likely constitute a generalized grievance.

- 17 -



US C 8 1531(b) (1976 ed.). In furtherance of these goals,

Congress expressly stated in 8 2(c) that "all Federal
departnents and agencies shall seek to conserve endangered
species and threatened species . . . ." 16 U S C § 1531(c)

(1976 ed.). Lest there be any anbiguity as to the neani ng of
this statutory directive, the Act specifically defined
"conserve" as neaning "to use and the use of all nethods and
procedures which are necessary to bring any endanger ed speci es
or threatened species to the point at which the neasures
provi ded pursuant to this chapter are no |onger necessary."
8§ 1532(2).

TVA v. HIl, 437 U S 153, 180, 98 S. C. 2279, 2294-95 (1978)

(enphasi s supplied by Suprene Court). We find the Suprenme Court’s
exam nation of the neaning of “conserve” to be instructive as to
t he nmeani ng of “conservation” under 8 7(a)(1). By inposing a duty

on all federal agencies to use “all nethods and procedures which
are necessary to bring any endangered speci es or threatened species
to the point at which the neasures provided pursuant to this
chapter are no |onger necessary,” 16 U S . C. 8 1532(2) (enphasis
added), Congress was clearly concerned with the conservation of
each endangered and threatened species. To read the command of §
7(a)(1) to nean that the agencies have only a generalized duty
woul d ignore the plain | anguage of the statute.

That 8 7(a)(1l) inposes a duty on all federal agencies to
consult and develop prograns for the conservation of each
endangered and threatened species is further supported by a
statenent nmade by Representative Dingell, the House manager of the
bill, who stated:

[ Section 7] substantially anplifie[s] the obligation of

[federal agencies] to take steps within their power to carry

out the purposes of this act. A recent article
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illustrates the problem which m ght occur absent this new
| anguage in the bill.

Anot her exanple . . . [has] to do with the continenta
popul ation of grizzly bears which may or may not be
endangered, but which is surely threatened. . . . Once this
bill is enacted, the appropriate Secretary, whether of

Interior, Agriculture or whatever, wll have to take actionto
see that this situation is not permtted to worsen, and that
t hese bears are not driven to extinction. The purposes of the
bill included the conservation of the species and of the
ecosystens upon which they depend, and every agency of
governnent is conmmtted to see that those purposes are carried
out. . . . [T]he agencies of Governnent can no | onger plead
that they can do nothing about it. They can, and they nust.
The law is clear.

TVA v. Hill, 437 U S at 183-84, 98 S. C. at 2296 (citing 119

Cong. Rec. 42913 (1973)) (enphasis added by the Suprene Court).
Surely if each federal agency is required to take whatever action
necessary to conserve the grizzly bear, then each federal agency
must also be required to take whatever actions are necessary to
ensure the survival of each endangered and t hreatened species. |If
Congress was sol ely concerned with the conservation of the grizzly
bear, it could have witten a statute nuch nore narrow i n scope.
G ven the plain |anguage of the statute and its |egislative
history, we conclude that Congress intended to inpose an
affirmative duty on each federal agency to conserve each of the
species |listed pursuant to 8§ 1533. In order to achieve this

obj ective, the agencies nust consult with FW5 as to each of the
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|isted species, not just undertake a generalized consultation.?®
Consequently, we conclude that the procedures in question were
designed to protect Sierra Club’s threatened concrete interest in
this case. Accordingly, we conclude that Sierra C ub has standing
to pursue this action.

2. ESA Citizen Suit Provision & the APA

The USDA next argues that neither the citizen suit provision
of the EPA nor the APA supports Sierra Cub’ s conplaint under 8§
7(a)(1). The citizen suit provision of the ESA provides that any
person may conmence a civil suit
to enjoin any person, including the United States and any
ot her governnental instrunentality or agency (to the extent
permtted by the el eventh anendnent to the Constitution), who
is alleged to be in violation of any provision of this chapter
or reqgulation issued under the authority thereof
16 U.S.C. 8 1540(g)(1)(A). Relying on the Supreme Court’s recent

decision in Bennett v. Spear, -- US --, 117 S. C. 1154 (1997),

t he USDA argues that this provision cannot be used to chall enge the
failure of a federal agency to followthe affirmative requirenents
of § 7(a)(1). The USDA has msread the reach of Bennett. I n
Bennett, the Suprene Court held only that § 1540(g)(1)(A “is not

an alternative avenue for judicial reviewof the Secretary[ of the

> O course, this duty to consult and duty to conserve is tenpered by the

actual authorities of each agency. See Platte River Wooping Crane Critical
Habi t at Mai nt enance Trust v. FERC, 962 F.2d 27, 34 (D.C. Cir. 1992) (hol ding that
8§ 7(a) (1) does not expand an agency’s existing authorities to conserve endangered
speci es). Wiether a particular agency has the authority and/or ability to adopt
progranms for the benefit of a particul ar species, however, is a question on the
nerits, not relevant to a standing inquiry.
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Interior’s] inplenentation of the statute.” |d. at --, 117 S. C.
at 1166. To hold otherw se, the Suprene Court reasoned, would be
“inconpatible with the existence of 8§ 1540(g)(1)(C, which
expressly authorizes suit against the Secretary [of the Interior],
but only to conpel himto performa nondi scretionary duty under 8§
1533. That provision woul d be superfluous -- and, worse still, its
careful Ilimtation to § 1533 would be nullified -- if 8
1540(g) (1) (A) permtted suit against the Secretary [of the
Interior] for any ‘violation’ of the ESA.” |1d. at --, 117 S. C.
at 1166. The Suprene Court did, however, agree with the governnent
that 8 1540(g)(1)(A) “is a nmeans by which private parties may
enforce the substantive provisions of the ESA agai nst any regul at ed

party -- both private entities and Governnent agencies.” 1d. at -,

117 S. & at 1166 (enphasis added). Gven this reasoning and the
Court’s specific focus on the Secretary of the Interior, we find
the governnent’s reliance on Bennett unpersuasive. Fi nding no
ot her persuasive reasons offered in support of the governnent’s
position, and in light of the clear |anguage of the statute, we
conclude that the ESA's citizen suit provision supports Sierra
Club’s cause of action under 8 7(a)(1).

Even assuming that the citizen suit provision of the ESA did

not support Sierra Club's cause of action under 8§ 7(a)(1l),° we

6 G ven our conclusion that Sierra Cub’s cause of action under § 7(a)(1)

can be brought pursuant to the citizen suit provision of the ESA, we nornally
woul d not address whether Sierra Club could al so maintain that action under the
APA. By its ternms, the APA provides a right to judicial review of all “fina
agency action for there is no other remedy in a court.” 5 US. C § 704. W
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woul d nonetheless find that its cause of action could be brought
under the APA. Under the APA, any person “adversely affected or
aggri eved by agency action,” 5 U.S.C. § 702, may petition a court
to “set aside agency action, findings, and concl usions found to be

arbitrary, capricious, an abuse of discretion, or otherw se

not in accordance with the |aw, or to “conpel agency action
unlawfully withheld.” 5 U S. C. 8 706. In this case, the USDA does
not dispute that Sierra Cub is a person adversely affected or
aggrieved within the nmeaning of 8 7(a)(1). The USDA does, however,
chal l enge the applicability of the APA on two ot her grounds.
First, the USDA argues that its duties under §8 7(a)(1) are not
judicially reviewabl e because there is “no law to apply.” I n
general, there is no lawto apply if the statute is drawn in such
broad terns that in a given case there would be nothing against

which a court could neasure agency conpliance with the statute.

See Citizens to Preserve Overton Park v. Vol pe, 401 U. S. 402, 410-

11, 91 S C. 814, 820 (1971). The USDA's argunent in this
respect, however, relies, in large part, on its argunent that 8§
7(a) (1) does not inpose a duty on the federal agencies to consult
with FWs and devel op prograns for the conservation of each of the
endanger ed and t hreatened species. As noted above in our standing
di scussion, however, we find that 8 7(a)(l) contains a clear

statutory directive (it uses the word “shall”) requiring the

neverthel ess address the USDA' s argunents under the APA because we find those
arguments equal ly applicable to the citizen suit anal ysis.
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federal agencies to consult and develop prograns for the
conservation of each of the endangered and threatened species
listed pursuant to the statute. That Congress has passed a statute
that is exceptionally broad in its effect, in the sense that it
i nposes a trenmendous burden on the federal agencies to conply with
its mandate, however, does not nean that it is witten in such
broad terns that in a given case there is no lawto apply. On the
contrary, given the specific requirenents of 8 7(a)(l), in any
gi ven case there is nore than enough | aw agai nst which a court can
measur e agency conpli ance.

The USDA next argues that its duties under 8 7(a)(1) are not
judicially reviewable because it has a substantial anount of
di scretion in devel oping prograns for the benefit of the Edwards-
dependent speci es. According to the USDA, because it enjoys a
substantial amount of discretion as to ultimate programdeci sions,
it has unreviewable discretion to ignore 8 7(a)(1l) altogether.
This argunent is entirely without nerit. A m ssion agency’s
di scretion to nake the final substantive decision under its program
authorities does not nean that the agency has wunlimted,

unrevi ewabl e di scretion. See Bennett v. Spear, -- US. at --, 117

S . at 1166 (“It is rudinentary admnistrative |aw that
di scretion as to the substance of the ultimte decision does not
confer discretion to ignore the required procedures of decision

meking.”); CGtizens to Preserve Overton Park, 401 U S. at 410-11

91 S. . at 820. Instead, it nmeans that the court conducting
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judicial review nust require the agency to show that it has
considered the relevant factors and followed the required
procedures, but that, if the agency has done so, the court may not
substitute its judgnment on the nerits for the agency’ s judgnent.

See Citizens to Preserve Overton Park, 401 U. S. at 412-15, 91 S

Ct. at 822-23.7

In sum we find that Sierra Cub’'s cause of action under 8§
7(a)(1) is maintainable under the citizen suit provision of the
ESA, and, even assuming that the citizen suit provision of the ESA
di d not support Sierra Cub’s cause of action under § 7(a)(1), this
action could be maintai ned under the APA

3. USDA Conpl i ance

We turn next to the governnent’s argunent that it has conplied
with the requirenents of 8§ 7(a)(1l) because the Edwards-dependent
speci es have experienced incidental benefits from national USDA

prograns designed and carried out for other purposes. As Sierra

” The USDA al so contends that Sierra Cub may not obtain judicial review

under the APA on the grounds that there is no “final agency action,” 5 U S.C. §
706. Although the USDA does not set forth this argunment in detail, it appears
that the USDA is arguing that agency inaction can constitute “final agency
action” only when there is a specific deadline for that action. The authority
cited by the USDA in support of this argunment, Brock v. Pierce County, 476 U S
253, 260 n.7, 106 S. Ct. 1834, 1839 n.7 (1986), however, stands for no such broad
proposi tion. Moreover, we find the USDA's cursory argunent to be entirely
unconvi nci ng. As noted above, under § 7(a)(1l), each federal agency nust consult
with FW5 and devel op prograns for the conservation of each endangered species
that it can affect within its authorities. In this case, Sierra Cub introduced
evidence indicating that the USDA had never consulted with respect to any
endanger ed or threatened species, let alone with respect to the Edwards- dependent
species. Sierra Cub also subnmitted evidence indicating that the USDA had no
pl ans to begin such consultation in the future. Cearly the passage of over 25
years w t hout any action what soever with respect to any endangered or threatened
species qualifies as “final agency action.”
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Cl ub points out, however, the USDA s position directly conflicts
with the plain | anguage of 8 7(a)(1l), which requires each federal
agency “in consultation wwth and wth the assistance of [FW5” to
adopt prograns “for the conservation of endangered species.” The
USDA sinply cannot read out of existence 8§ 7(a)(1)’s requirenent
that the USDA s substantive conservation prograns for the Edwards-
dependent species be carried out “in consultation wth and with the
assistance of [FW5].” In this case, there is no real dispute that
t he USDA has never fulfilled its obligations under 8 7(a)(1) with
respect to the Edwar ds- dependent species. Accordingly, we findthe
USDA' s argunent unavaili ng.

4. Scope of the Injunction

As a final matter, we note that the USDA has not chall enged
the scope of the district court’s injunction with respect to 8§
7(a)(1). Thus, we need not address whether the district court

properly ordered the USDA t o devel op, in consultation with FW5, “an
organi zed program for utilizing USDA's authorities for the
conservation of the Edwards-dependent endangered and threatened
species as contenplated by the ESA.”

B. ESA § 7(a)(2)

The USDA also appeals the district court’s judgnent wth
respect to Sierra Cub’s claims under 8§ 7(a)(2) of the ESA
Section 7(a)(2) provides:

Each federal agency shall, in consultation with and with the

assistance of the Secretary, insure that any action

aut hori zed, funded, or carried out by such agency (hereinafter
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in this section referred to as an *“agency action”) is not
likely to jeopardi ze the conti nued exi stence of any endanger ed
species or threatened species or result in the destruction or
adverse nodification of habitat of such species which is
determ ned by the Secretary, after consultation as appropriate
wth affected States, to be critical, unless such agency has
been granted an exenption for such action by the Commttee
pursuant to subsection (b) of this section. In fulfilling the
requi renents of this paragraph each agency shall use the best

scientific and comercial data avail abl e.

16 U.S.C. § 1536(a)(2). Sierra Cub clainedthat the USDA breached
its duties under 8§ 7(a)(2) by nmaking paynents under the 1996 FAIR
Act wi thout engaging in formal consultation with FW5 or ot herw se
ensuring that these paynents woul d not cause jeopardy to Edwards-
dependent speci es. The district court agreed, finding that
“paynents through the 1996 farm bill to producers over the next
seven years may adversely affect Edwards-dependent species,
constituteirreversibleandirretrievabl e comm tnents of resources,

[and] foreclose reasonable and prudent alternatives to
conservation of the Edwards Aquifer.” Based on these findings, the
court ordered the USDA to conplete informal consultation by
Novenber 1, 1996.

The USDA seeks to attack this judgnent on three grounds
First, the USDA argues that Sierra O ub does not have standing to
pursue this claimunder 8 7(a)(2). |In particular, the USDA argues
that Sierra Cub’'s claimthat the USDA injures Edwards-dependent
speci es by subsidizing punping raises issues of traceability and
redressibility, because the direct source of the alleged harmis

not the USDA' s actions, but the punping activities of area farners
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who are not before this court. Second, the USDA argues that 8§
7(a)(2) does not apply to the PFC paynents in question because 8§
7(a) (2) does not apply to nondi scretionary federal actions. See 50
C.F.R 8 402.03 (“Section 7 and the requirenents of this part apply
to all actions in which there is discretionary Federal involvenent
or control.”). Finally, the USDA argues that the punping by
farmers is not “action authorized, funded, or carried out” by a
federal agency, and, thus, not subject to 8 7(a)(2) consultation.
We need not reach these i ssues, however, because we find the USDA s
appeal with respect to 8 7(a)(2) noot.

On Novenber 24, 1997, Sierra Club filed a notion to dism ss
this appeal with respect to 8 7(a)(2) on the grounds that, while
the appeal was pending, the USDA conpleted its Biological
Evaluation of the inpact that the PFC paynents would have on
Edwar ds- dependent species and submtted it to the FW5. In short,
t he Bi ol ogi cal Eval uati on concl udes that the PFC paynents woul d not
adversely affect Edwards-dependent species. By letter dated
Novenber 6, 1998, FWS concurred in the USDA's conclusion. Sierra
Club now argues that this appeal is nobot with respect to its 8§
7(a)(2) clainms because the USDA has conplied with the district
court’s order on this issue.

In general, a matter is noot for Article Ill purposes if the
i ssues presented are no longer live or the parties lack a legally

cogni zable interest in the outcone. See Canpanioni v. Barr, 962

F.2d 461, 464 (5th Cr. 1992). By submtting the Biologica
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Evaluation to FW5, the USDA clearly fulfilled whatever obligations
it had as a result of the district court’s order to conplete
informal consultation. |In addition, because FW5 concurred in the
USDA' s conclusion, formal consultation is not required. See 50
C.F.R 8 402.13(a). Thus, there is no relief that can be obtai ned
fromthis court.

Nonet hel ess, the USDA contends that this case is not noot on
two grounds. First, the USDA argues that this case is not noot
because there is a |live controversy as to whether Sierra O ub has
standing to bring this action. According to the USDA, this court
“has a special obligation to ‘satisfy itself not only of its own
jurisdiction, but also that of the lower courts in a cause under

revi ew. Bender v. WIIliansport Area Sch. Dist., 475 U. S. 543,

541, 106 S. C. 1326, 1331 (1986) (quoting Mtchell v. Maurer, 293

US 237, 244, 55 S. . 162, 165 (1934)). Al though we recognize
that the Suprene Court has recently held that federal courts nust
be certain that a plaintiff has standing before addressing the

merits of a particular case, see Steel Co. v. Ctizens for a Better

Envi ronnment, -- US --, 118 S. C. 1003 (1998), we do not read

t hat case as nmaking standing the threshold issue that a court nust
address; rather, we read that case as neaking Article 11

jurisdiction, of which standi ng, nootness, and ri peness are equal ly
inportant parts, the threshold issue that a court nust address.
When two or nore Article Il jurisdictional grounds are presented

to the court as grounds for dism ssing the action, we do not think
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that the court need address all of those argunents or address the

argunents in any particular order. Conpare Marathon Q1 Co. V.

Ruhr gas, 1998 WL 329842 (5th G r. 1998) (en banc) (confirm ng the
primacy of deciding Article Il subject matter jurisdiction issues
prior to personal jurisdiction issues, which arise out of the due
process clause of the Fourteenth Anmendnent). Accordingly, we
reject the USDA's argunent that there is an ongoing |ive
controversy before this court with respect to Sierra Cub' s 8§
7(a)(2) clains.

Alternatively, the USDA argues that this appeal falls under
the exception to the nootness doctrine in that this controversy is

capabl e of repetition but evading review. See Henschen v. Gty of

Houston, 959 F.2d 584, 589 (5th Cr. 1992). In short, the USDA
argues that this court nust determ ne whether plaintiffs may bring
a chall enge under 8 7(a)(2) to nondiscretionary paynments under the
FAIR Act of 1996 so that it will not have to defend future suits by
the plaintiffs. In making this argunent, the USDA turns this
exception on its head. 1In general, the exception is designed to
allow plaintiffs to obtain a judgnent in cases where “(1) the
chal l enged action is in its duration too short to be fully
litigated prior to its cessation or expiration, and (2) there [is]
a reasonabl e expectation that the sanme conplaining party would be

subject to the sane action again.” Mirphy v. Hunt, 455 U S. 478,

482, 102 S. C. 1191, 1183 (1982) (quotation omtted). By its very
terms, the exception is designed to protect plaintiffs; it is not
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designed to protect defendants from the possibility of future
| awsuits, when the sole reason that the case is noot is a direct
result of the defendant’s voluntary conpliance with the district
court’s order.

As a final matter, the USDA argues, relying on United States

v. Minsinger, Inc., 340 U.S. 36, 71 S. C. 104 (1950), that, in the

event that we find the 8 7(a)(2) issue noot, we should remand with
instructions to vacate that part of the district court’s judgnent.

In U.S. Bancorp Mrtgage Co. v. Bonner Mill Partnership, 513 U S

18, 115 S. C. 386 (1994), however, the Suprene Court held that,
where nootness results from the voluntary actions of the | osing
party, such party has “forfeited his |legal renmedy by the ordinary
processes of appeal or certiorari, thereby surrendering his claim
to the equitable renmedy of vacatur.” [d. at 24, 115 S. . at 392.
Because this issue has been rendered noot by the USDA's vol untary
conpliance with the district court’s judgnment, we decline to direct
the district court to vacate its judgnent in this case with respect
to § 7(a)(2).8

C. Count | Statutes

We turn next to the USDA's argunent that the district court

erred in finding that the USDA had unlawfully refused or

8 In declining to vacate the district court’s judgnent, however, we

express no opinion as to the propriety of the district court’s concl usion that
Sierra dub had standing to pursue its clains under § 7(a)(2). |In the event that
Sierra Cub subsequently noves for an award of attorney’'s fees, the district
court should reexamine its conclusion that Sierra Cub had standing to pursue
this claimin light of the standing analysis set forth in Part IlIl.A 2 of this
opi ni on.
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unr easonabl y del ayed devel opi ng and i npl enenti ng prograns under the
followng statutes: (1) the Agriculture and Water Policy
Coordi nation Act, 7 U S.C 88 5401-5405; (2) related provisions
t hat establish a USDA Council on Environnental Quality, 7 U S.C. 88§
5501-5506; and (3) the Bankhead-Jones Farm Tenant Act, 7 U S.C. 8§
1010 (collectively referred to as the “Count | statutes”). The
district court found that these statutes required the USDA to
devel op and i npl enent prograns to protect waters fromcontam nation
and to prevent environnental problens that may result from
agricultural productionas it relates to Edwards-dependent speci es.
As before, we begin our analysis by exam ning whether Sierra
Club had standing to bring these clains. This inquiry is
relatively straightforward. Unlike the evidence it presented with
respect to 8 7(a)(1l), Sierra Club has failed to set forth any
evi dence showing that its injury at the springs is fairly traceable
tothe USDA's failure to i npl enent the Count | statutes. Likew se
Sierra Club has failed to denponstrate in any way that an order
requiring the USDA to conply with the Count | statutes would
redress its injury at the springs. In the end, as Sierra Cub
itself tacitly admts in its brief, Sierra Cub has set forth
not hi ng nore than a generalized grievance. Thus, these clains fal

squarely within the rule reiterated in Defenders of Wldlife that

“a plaintiff raising only a generally available grievance about
governnment -- claimng harm and relief that no nore directly or
tangi bly benefits himthan it does the public at |arge -- does not
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state an Article Il case or controversy.” 504 U S. at 573-74, 112
S. . at 2143. Accordingly, we reverse the judgnent of the
district court with respect to the Count | statutes and render
judgnent on those clains in favor of the USDA
V. Concl usi on

For the reasons set forth above, we AFFI RMthe judgnent of the
district court with respect to its finding that the USDA has not
complied with its duties under 8 7(a)(1l) of the ESA, REVERSE the
decision of the district court with respect to its findings as to
the Count | statutes on the grounds that Sierra Cub |acked
standing to bring a cause of action under those statutes, and
DISM SS the USDA' s appeal with respect to Sierra Cub’s 8§ 7(a)(2)
clains as MOOT. Consequently, this case is REMANDED for further

proceedi ngs not inconsistent with this opinion.
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