IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50644

SAMUEL FI ACRO PENA,
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Oct ober 7, 1998
Before JOLLY, BARKSDALE and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:
Sanuel Pefia, a prisoner, filed a notion on March 25, 1996,
under Federal Rule of Crimnal Procedure 41(e)?! seeking the

return of certain property that the United States seized fromhis

1. Rule 41(e) provides:

A person aggrieved by an unl awful search and seizure or
by the deprivation of property nmay nove the district
court for the return of the property on the ground that
such person is entitled to | awful possession of the
property. The court shall receive evidence on any issue
of fact necessary to the decision of the notion. If the
motion is granted, the property shall be returned to

t he novant, although reasonabl e conditions may be

i nposed to protect access and use of the property in
subsequent proceedings. If a notion for return of
property is nmade or cones on for hearing in the
district of trial after an indictnment or information is
filed, it shall be treated as a notion to suppress
under Rule 12.



home. On August 6, 1996, the United States responded to the
nmotion by stating that the property seized from Pefia’ s hone had
been destroyed. Two days later, the United States District Court
for the Western District of Texas dism ssed the action as noot
W t hout giving Pefla a chance to respond or to anend his
pl eadi ngs. Proceeding pro se and in forma pauperis, Pefla appeal ed
the dismssal to this Court and, for the first tinme on appeal,
request ed noney danmages to conpensate himfor his property |oss.
Wt hout reaching the nerits of the action, we held that, because
Pefia’s nmotion was a civil action, he was subject to the Prison
Litigation Reform Act of 1995. See Pefia v. United States, 122
F.3d 3, 4-5 (5th Gr. 1997). W remanded to the district court so
t hat Pefia coul d seek the necessary | eave to proceed on appeal in
forma pauperis. Wth respect to all other issues we retained
jurisdiction and held Pefia’ s appeal in abeyance. See id. at 5.
Pefia now cones before us pro se, but no longer in forma pauperis.
I

In June 1994, federal officers, acting pursuant to a
warrant, searched Pefla’s San Antoni o hone for evidence of drug
trafficking. Pefia was at the tinme in custody in Chio on drug
trafficking charges. During their search, the federal officers
sei zed nunerous itens, including, Pefia alleges, his | egal and
personal records, photographs, wallet and currency, birth
certificate, and driver’s license. The governnent, w thout
expl anation, |ater destroyed the itens it had taken from Pefia’ s

hone.



Thi s appeal asks us to deci de whether noney damages wll lie
under Rule 41(e). We begin by noting, as we did in our earlier
opi ni on, see Pefia, 122 F.3d at 4 n.2, that several circuits have
held or inplied that a novant such as Pefia may seek damages under
41(e) if the government has destroyed his property.? At first
bl ush, the reason for such a holding is as clear as it is sound:
“When a citizen has invoked the jurisdiction of a court by noving
for the return of his property, we do not think that the
gover nnent should be able to destroy jurisdiction by its own
conduct. The governnent should not at one stroke be able to
deprive the citizen of a renmedy and render powerless the court
that could grant the renedy.” United States v. Martinson, 809
F.2d 1364, 1368 (9th Cir. 1987). Notw thstandi ng this argunent
and the authority of our sister circuits, however, we cannot
agree that a court nmay award noney danmages under Rule 41(e).

Pefia has nanmed the United States as the defendant in his
case. The principle of sovereign inmmunity protects the federal
governnment fromsuit except insofar as that imunity is waived. A

wai ver nust be unequivocally expressed in statutory text and wll

2. See, e.g., United States v. Kanasco, Ltd., 123 F.3d 209,
210 n.1 (4th Cr. 1997) (“Sinply because the governnent destroys
or otherw se di sposes of property sought by the novant, the
nmotion is not thereby rendered noot.”); United States v. Solis,
108 F.3d 722, 722-23 (7th Gr. 1997) (citing Mra wth approval);
Mora v. United States, 955 F.2d 156, 159 (2d Cr. 1992) ("“The
gover nnent suggests . . . that since it is wthout possession of
appellant’s property his claimis noot. Quite the contrary.”);
United States v. Martinson, 809 F.2d 1364, 1368 (9th C r. 1987
(explicitly declining to follow district court cases that hold
t hat damages are unavail able in a proceedi ng based on a notion
for return of property).



not be inplied. See Lane v. Pena, 518 U. S. 187, 192, 116 S. O
2092, 2096 (1996) (citations omtted). Rule 41(e) makes no
provi sion for nonetary danages, and we will not read into the
statute a wai ver of the federal governnent’s imunity from such
damages. Nunerous Suprene Court decisions hold that courts should
construe statutes agai nst waiver unless Congress has explicitly
provided for it. See, e.g., Lane, 116 S. . at 2097 (refusing to
al | ow nonet ary damages under 8 504(a) of the Rehabilitation Act
of 1973, 29 U.S.C. §8 791 et seq., where the relevant statutory
provisions failed to provide the “clarity of expression necessary
to establish a waiver of the Governnent’s sovereign inmunity
agai nst nonetary danmages”); United States v. Nordic Vill age,
Inc., 503 U.S. 30, 33-34, 112 S. C. 1011, 1014-15 (1992)
(hol ding that although the contenporary 8§ 106(c) of the
Bankruptcy Code wai ved sovereign immunity, “it fail[ed] to
est abl i sh unanbi guously that the waiver extend[ed] to nonetary
clains”). However conpelling his case, Pefia may not nmaintain a
suit against the United States for nonetary danages under Rule
41(e).
11

Nonet hel ess, we cannot stop at affirmng the district
court’s decision. Pefia, a pro se party, had no opportunity to
anend his pleadings before the district court properly denied his
41(e) nmotion for return of property. Pefia had filed a notion
descri bing the deprivation of his personal property, which when

conbined with the governnent’s assertion that it had destroyed



the property, presented the facts necessary for an action under

Bi vens v. Six Unknown Naned Agents, 403 U S. 388, 91 S. C. 1999
(1971). Under Federal Rule of Cvil Procedure 15(a), Pefia coul d
have anended his pleadings to state that Bivens conplaint. CQur
affirmng the denial wthout |eave to anend woul d have the sane
effect as a 12(b)(6) dismissal of a pro se conplaint.?® That is,
the district court denied Pefia’s noti on on August 8, 1996, naking
that the | atest possible date upon which Pefia could first have
becone aware that the governnent had destroyed his property. As
the statute of limtations on a Bivens claimwuld be two years,
see Alford v. United States, 693 F.2d 498, 499 (5th Cr. 1982)
(stating that the applicable state statute of |imtations governs
in a Bivens action); Aggartwal v. Secretary of State, 951 F

Supp. 642, 649-50 (S.D. Tex. 1996) (applying Texas’s two-year
statute of limtations to a Bivens action), Pefla could not file
an original Bivens action today. Under Federal Rule of Cvil
Procedure 15(c)(2), however, the anendnents Pefla nakes to his

pl eadings will relate back to the date of the original pleading,*

3. Because such dism ssals are disfavored, a court should
grant a pro se party every reasonable opportunity to anend. See,
e.g., Haines v. Kerner, 404 U S 519, 520-21, 92 S. C. 594, 595-
96 (1972) (reversing 12(b)(6) dism ssal of conplaint where it did
not appear beyond doubt that the plaintiff could prove no set of
facts that would entitle himto relief); Bazrow v. Scott, 136
F.3d 1053, 1054 (5th Cr. 1998) (per curian) (noting that a
district court generally errs in dismssing a pro se conpl ai nt
for failure to state a claimw thout giving the plaintiff an
opportunity to anend).

4. Rule 15(c)(2) states: “An anmendnent of a pl eading
relates back to the date of the original pleading when . . . the
claim. . . asserted in the anended pl eading arose out of the
same conduct, transaction, or occurrence set forth or attenpted

5



filed in March 1996, and Pefia will have the opportunity to seek
redress for his |oss.
|V
Accordingly, the order of the district court denying Rule
41(e) relief is affirmed and the matter is returned to the
district court for proceedings not inconsistent wwth this

opi ni on.

to be set forth in the original pleading . . . .” Although Pefa s
original notion nmade no reference to the governnent’s destruction
of his property, it referenced the conduct that would underlie a
Bi vens action--i.e., the governnment’s depriving himof his |awful
property.



