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Appeals fromthe United States District Court for
the Western District of Texas

April 30, 1997
Bef ore REAVLEY, GARWOOD and BENAVI DES, Circuit Judges.
REAVLEY, Circuit Judge:



This appeal is taken froma prelimnary injunction entered
by the district court to regulate the withdrawal of water from
t he Edwards Aquifer, a | arge underground reservoir supplying
water to central Texas. Because we hold that the Sierra Club did
not establish a substantial |ikelihood of success on the nerits,
in light of the abstention doctrine enunciated in Burford v. Sun
Ol Co.,! we vacate the injunction.

BACKGROUND

The Gty of San Antonio relies exclusively on the Edwards
Aquifer for its water. Qher parts of central Texas also rely on
the aquifer as a primary source of water. It supplies over one
mllion people with water in San Antoni o al one.

The aqui fer discharges water into the Guadal upe R ver Basin
at the San Marcos and Comal Springs. According to the Sierra
Cl ub the annual recharge of the aquifer for several years has
been exceeded by the annual discharge (w thdrawal s pl us
springflow), causing the aquifer level to fall each year. It
clains that a continuation of the status quo inevitably wll
either lead to the conplete drying up of the springs or render
themintermttent.

In the area of the San Marcos and Comal Springs, the aquifer
is home to five plant and ani mal speci es desi gnated as endangered

or threatened under the Endangered Species Act.? O the five,

1319 U.S. 315 (1943).
2 16 U.S.C. §§ 1531-44.



one -- the fountain darter -- is found at Comal Springs. The
fountain darter is an endangered speci es.

In 1996 the aquifer suffered a severe drought. The spring
flow at Comal Springs fell fromApril through June and then
|l eveled off. In June of 1996, the Sierra Cub’s expert zool ogi st
observed five or six “very thin” fountain darters in the
uppernost spring run of Comal Springs. The Sierra Cub clains
that it presented direct evidence of fountain darter deaths,
injuries in the formof enmaciation, and a scarcity of young
fountain darters due to the low spring flows, and that there is a
causal |ink between the low spring flows and defendants’ punpi ng
of water fromthe aquifer. San Antonio’ s hydrol ogy expert stated
that he did not anticipate further declines in the water |evels
after August 1, 1996, and that the water level would rise in the
fall.

In a prior suit, Sierra Club v. Babbitt,® filed in 1991 in
the sanme district court, the Sierra Cub sued the Secretary of
the Interior and the United States Fish and WIldlife Service
under the Endangered Species Act. The suit clainmed that the Fish
and Wldlife Service had failed to adopt an “adequate recovery
pl an” under that Act. This suit lasted five years, and included
several appeals to the Fifth Grcuit. |In one appeal our court
recogni zed abstention concerns, and particularly Burford

abstention, as sonetines calling for federal court abstention “to

allow the state’s conprehensive regulatory schene to operate

3 No. Mp-91-CA-069 (WD. Tex.).
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w thout the risk of conpeting attenpts between that regul ator and
the federal courts to exercise control over the sane entity.”*

On remand, the district court declined to abstain, because at the
time the Edwards Aquifer Act® (described bel ow) had been decl ared
unconstitutional. The court reasoned that there was no conpeting
state reqgulatory systemin place that woul d nake abstention
appropriate under Burford. In 1996 this court ordered the
Babbitt suit dism ssed as noot after the Fish and Wldllife

Servi ce published a revised recovery pl an.

The Sierra Cub brought the pending suit in June of 1996
under the Endangered Species Act. The conpl aint, seeking
certification of a defendant class, alleges that defendants are
“taki ng” endangered species in violation of the Endangered
Species Act.® The conplaint seeks to enjoin defendants “to
reduce withdrawals fromthe Edwards by such levels as are
necessary to maintain mninmumnatural springflows fromthe Cona
and San Marcos Springs for the conservation and survival of the
endangered and t hreatened species |iving at and downstream from
those springs.” The naned defendants include San Antoni o and

nunmer ous ot her governnental and private entities.

4 Sierra Club v. Babbitt, No. 94-50260 (5th Cr. Cct. 18,
1995), at 6.

> Act of May 30, 1993, 73d Leg., R S., ch. 626, 1993 Tex.
CGen. Laws 2355, as anended by Act of May 29, 1995, 74th Leg.,
R S., ch 261, 1995 Tex. Sess. Law Serv. 2505.

6 See 16 U S.C. § 1538(a)(1)(B)
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In 1993 the Texas Legislature enacted the Edwards Aquifer
Act, creating a regulatory schene to control and manage the use
of the aquifer. An adm nistrative body, the Edwards Aquifer
Aut hority, was created to oversee this regulatory schene. A
state district court ruled the Act unconstitutional, but in 1996
the Texas Suprenme Court unani nously upheld the facial
constitutionality of the Act. Barshop v. Medina County
Under ground Water Conservation Dist., 925 S.W2d 618 (Tex. 1996).
The federal district court, in the Babbitt case, recognized that
if the Texas Suprene Court were to uphold the constitutionality
of the Edwards Aquifer Act, “this Court would do everything in
its power to allow the [Authority] to function and nothing that
woul d frustrate the [Authority].”

Shortly after the present suit was filed the Texas Suprene
Court ruled in the Barshop case. San Antoni o and ot her
def endants noved to dismss the suit on Burford abstention
grounds. The Sierra Club noved for a prelimnary injunction.
After a one-day evidentiary hearing, the court denied the notion
to disnmss and entered the prelimnary injunction now on appeal .’
The court concluded that “an energency presently exists and takes
of endangered species are occurring,” and that “[w]ithout a
fundanental change in the value the region places on fresh water,
a mpjor effort to conserve and reuse Aquifer water, and

i npl emented plans to inport supplenental supplies of water, the

" This court has stayed the injunction pending appellate
revi ew



region’s quality of life and economc future is inperiled.” The
court incorporated by reference a “1996 Energency Wt hdrawal
Reduction Plan,” which provides for conprehensive regul ati on of
punpi ng fromthe aquifer.

In its order granting the injunction the court did not
i mredi ately inpose the Energency Wthdrawal Reduction Pl an, but
did order Iimtations on punping based on spring flows, the
ef fect of which was that the nunicipal defendants were limted to
water use of 1.2 tinmes their winter usage. The court found that
the Edwards Aquifer Authority “has a great learning curve to
overcone before it is ready to nmanage the Aquifer.” It ordered
that the injunction remain in effect until the defendants can
denonstrate that a critical nmanagenent plan by the Edwards
Aqui fer Authority that wll preserve endangered species is
operative. It also ordered the parties to supply the court and a
special master with nonthly water usage information and all other
informati on “necessary to keep the Court inforned as to
conpliance with this Oder.”

DI SCUSSI ON

The party seeking a prelimnary injunction nust establish:
(1) a substantial |ikelihood of success on the nerits, (2) a
substantial threat that failure to grant the injunction wll
result in irreparable injury, (3) that the threatened injury
out wei ghs any danmage that the injunction will cause the opposing

party, and (4) that the injunction will not disserve the public



interest.® The decision to grant or deny a prelimnary
injunction is reviewed for abuse of discretion.® Likew se, we
general ly review abstenti on deci sions under an abuse of
di scretion standard. 1

The Sierra Club contends that the district court’s decision
not to abstain under Burford is not properly before us on appeal,
but we find no nmerit to this argunent.? The issue before us is
not the ultimate question of whether the district court should
abstain, but whether the court properly entered a prelimnary

injunction. The latter question turns on whether the Sierra C ub

8 Lakedreans v. Taylor, 932 F.2d 1103, 1107 (5th Cr
1991) .

° 1d.

10 Anerican Bank and Trust Co. of Opelousas v. Dent, 982
F.2d 917, 922 n.6 (5th Gr. 1993).

11 The Sierra Club argues that an order denying abstention
is not appeal abl e under Qul fstream Aerospace Corp. v. Mayacanas
Corp., 485 U. S. 271 (1988), and that the defendants are
attenpting an “end run” around this rule by treating their
abstention argunent as an appeal of an order granting an
injunction. There is no nerit to this argunent. \Wether the
court should have abstained goes directly to whether the
plaintiff was likely to succeed on the nerits. The defendants
are entitled to raise this argunent in this interlocutory appeal
of the injunction, which is plainly allowed under 28 U S. C. 8§
1292(a)(1l). @lfstreamdid not involve an injunction. It was an
attenpt to appeal the denial of a notion to stay or dism ss on
abstention grounds. The Sierra Club also cites Doran v. Sal em
Inn, Inc., 422 U S. 922, 930 (1975), which states that “the
i ssuance of a prelimnary injunction is not subject to the
restrictions of Younger.” This case is inapposite because it was
not di scussing whether the refusal of a court to abstain is
i mredi atel y appeal able. The quoted passage was part of a
di scussi on of whether Younger v. Harris, 401 U S. 37 (1971),
applies to a plaintiff who has not yet been subjected to state
crim nal proceedings, to which the Court’s answer was no. The
case did not discuss Burford abstention, nor did it discuss
appeal ability of an abstention ruling.
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established a substantial |ikelihood of success on the nerits in
the face of the Burford abstention doctrine.

The Sierra Club failed to neet the first requirenent of a
prelimnary injunction -- a substantial |ikelihood of success on
the nerits -- because abstention appears so manifestly warranted
under Burford. In Burford, plaintiff Sun Q1| brought a federal
suit challenging a Texas Railroad Comm ssion order granting a
drilling permt to defendant Burford. Sun QI clainmed the permt
violated its due process rights. The Court held that the federal
district court should have abstained, noting the conprehensive
nature of the state regulatory schene, the large interest of the
state in regulating and conserving its oil and gas resources, and
the need for a unified approach to granting permts by a single
adj udi catory body.

Factual ly, Burford and our case are very simlar. In
Burford, the Court enphasized the el aborate and conprehensive
nature of the state regulatory schene in issue. It described the
Rai | road Comm ssion order under consideration as “part of the
general regulatory system devised for the conservation of oil and
gas in Texas,” noted that the Comm ssion “carries out its
functions of production control or proration by an el aborate
system of orders, schedules, and reports,” and that the state
regul atory schene provided a “well organi zed system of regul ation

and review. "12

12319 U S at 318, 320 n.12, 327.
8



Simlarly, the Edwards Aquifer Act can fairly be
characterized as a conprehensive regulatory schene. It
represents a sweeping effort by the Texas Legislature to regul ate
the aquifer, wth due regard for all conpeting demands for the
aquifer’s water. The Act vests the Edwards Aquifer Authority
with “all the powers and privil eges necessary to nmanage,
conserve, preserve, and protect the aquifer . . . .” The
Aut hority controls withdrawals fromthe aquifer through a permt
system Section 1.25 of the Act charges the Edwards Aquifer
Authority with devel oping “a conprehensi ve wat er managenent plan
that includes conservation, future supply, and demand managenent
pl ans.” The Act also specifically addresses the preservation of
endangered species. Under 8§ 1.14 of the Act the Authority nust
“protect aquatic and wldlife habitat” and “protect species that
are designated as threatened or endangered under applicable
federal or state law.” The Authority is enpowered to file civil
suits in state district court for an injunction. |In addition, a
separate entity, the Texas Natural Resource Conservation
Commi ssion, is authorized under 8§ 1.39 of the Act to file suit
for an order of mandanmus agai nst the Authority to conpel the
Authority to performits duties.

Burford enphasi zed that the state regulatory schenme in issue
concerned the “very large” interest of the state in conserving
oil and gas, and that the Railroad Conm ssion’s regul ati on of oi

and gas production was “of vital interest to the general public .



with inplications to the whole econony of the state.”!® The
regul ation of water resources is likewise a matter of great state
concern. As the Texas Suprene Court stated in Barshop,
“[c]onservation of water has al ways been a paranbunt concern in
Texas, especially in tines, |ike today, of devastating
drought.”® |t characterized the Edwards Aquifer as “the primary
source of water for residents of the south central part of this
state. It is vital to the general econony and welfare of the
State of Texas.”! The court recognized that “the State has the
responsibility under the Texas Constitution to preserve and
conserve water resources for the benefit of all Texans.”'® The
Texas Legislature, speaking through 8 1.01 of the Edwards Aquifer
Act, found that the aquifer “is a unique and conpl ex hydrol ogi cal
system wth diverse econom c and social interests dependent on
the aquifer for water supply.”

The defendants correctly note that both the aquifer and the

endangered species are entirely intrastate, which makes
managenent of the aquifer a matter of peculiar inportance to the

state.

13 1d. at 320, 324-25.

14925 S.W2d at 626.

15 1d. at 623.

16 ] d.

7 The defendants separately argue that applying the
Endangered Species Act to these circunstances is beyond the power
of Congress to regulate interstate commerce and therefore
unconstitutional. The United States has urged that we not reach
this issue unless, all other appellate challenges to the

10



The record in this case also illustrates the vita
i nportance of the aquifer to the citizens of central Texas. For
exanpl e, the president of the San Antoni o Water Systemtestified
that the injunction’s limtation of water use to 1.2 tines
average winter use would likely require the city to maintain
| ower water pressure than state law requires for fighting fires.
A consulting engineer for the City of Leon Valley testified that
the restrictions would necessitate the conplete curtail nent of
outside watering, resulting in damage to 50% of the foundations
inthe city with damages to each honme rangi ng from $2000 to
$20,000. O her defendants offered simlar evidence through
af fidavits.

As in Burford, there is a need for unified managenent and
deci si on-nmaki ng regardi ng the aquifer, since allow ng one party
to take water necessarily affects other parties. The Court in
Burford noted that for many reasons “each oil and gas field nust

be regulated as a unit,” that well spacing and proration “are a
part of a single integrated system and nmust be consi dered
together,” and that “[t]he state provides a unified nmethod for
the formation of policy and determ nati on of cases by the

Conmi ssion and by the state courts.”® The Court stressed the

need for unitary enforcenent of the regulatory schene by noting

the probl em of drainage: “Since the oil nobves through the entire

tenporary injunction being first rejected, it becones necessary
to do so in order to resolve this appeal. W do not reach any
constitutional issue.

8 319 U S at 319, 323 n.15, 333-34.
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field, one operator can not only draw oil fromunder his own
surface area, but can also, if he is advantageously | ocated,
drain oil fromthe nost distant parts of the reservoir. The
practice of attenpting to drain oil fromunder the surface
hol di ngs of others |eads to offset wells and ot her wast ef ul
practices; and this problemis increased by the fact that the
surface rights are split up into many small tracts.”!® The Court
noted that “the physical facts are such that an additional permt
may affect pressure on a well mles away. The standards applied
by the Commission in a given case necessarily affect the entire
state conservation system "2

Simlar concerns surely affect regulation of an aquifer. As
our court stated in the Babbitt appeal:

[t] he Edwards aquifer contains a finite anmount of

wat er, and as such, the need for uniformregulation is

paranount. The Suprene Court has recogni zed that such

ci rcunstances sonetines require the federal courts to

abstain to allow the state’s conprehensive regul atory

schene to operate without the risk of conpeting

attenpts between that regulator and the federal courts

to exercise control over the sanme entity.?!
The opinion goes on to state that “[al]s with the oil fields at
issue in [Burford], in the present case, Texas clearly has an

interest in uniformdecision-making regarding this finite anount

of water.”??

¥ 1d. at 319.
20 1d. at 324.
2l Opinion at 6 (citing Burford).
22 1d. at 6 n.4.
12



The Sierra Cub argues that abstention is not warranted
because it only seeks relief under a federal |aw, the Endangered
Species Act. The district court noted in the Babbitt case that
“Burford abstention normally arises in a case in which a federal
court has diversity jurisdiction over exclusively state | aw
issues.” Qur court has stated that one factor is deciding
whet her Burford abstention should apply is whether the cause of
action arises under federal or state |aw 2

However, Burford itself states that abstention is
appropriate whether jurisdiction is prem sed on diversity
jurisdiction or otherwse, if the federal courts shoul d,
consistent with our federal system afford comty to state
governnents in carrying out their donmestic policy. The Court
held: “Although a federal equity court does have jurisdiction of
a particular proceeding, it may, in its sound discretion, whether
its jurisdiction is invoked on the ground of diversity of
citizenship or otherwi se, ‘refuse to enforce or protect |ega
rights, the exercise of which nmay be prejudicial to the public
interest’; for it ‘is in the public interest that federal courts
of equity should exercise their discretionary power with proper
regard for the rightful independence of state governnents in

carrying out their domestic policy.’”? Burford abstention does

2 Wlson v. Valley Elec. Menbership Corp., 8 F.3d 311, 314
(5th Gir. 1993).

24 319 U.S. at 317-18 (quoting United States ex rel.
G eat house v. Dern, 289 U S. 352, 360 (1933) and Pennsyl vani a v.
Wlliams, 294 U S. 176, 185 (1935)).
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not so nuch turn on whether the plaintiff’s cause of action is
al | eged under federal or state law, as it does on whether the
plaintiff’s claimmay be “in any way entangled in a skein of
state law that nust be untangled before the federal case can
proceed.”? Moreover, our case is not distinguishable from
Burford because the cause of action is based on federal law. In
Burford as well, the cause of action alleged was that the order
of the Railroad Conmm ssion had denied plaintiffs “due process of
law. "2¢ | f abstention is warranted when the plaintiff is
claimng a violation of his constitutional rights, then surely it
is also warranted where the plaintiff clains a federal statutory
vi ol ati on.

The district court reasoned that abstention was unwarranted
because the Edwards Aquifer Authority had not had tine to devel op
a plan for managi ng the aquifer and dealing with the energency
situation. The record indicates that the Authority is in the
process of taking comrents and fornulating rules for permts and
energency neasures. The State infornms us in an am cus brief that
the Edwards Aquifer Authority “is now established and has begun
operations.” In a supplenental filing San Antoni o points out
that on Decenber 19, 1996, the Authority issued final rules for
filing and processing of permt applications, and for critical

peri od managenent.

25> Quackenbush v. Allstate Ins. Co., 116 S. C. 1712, 1726
(1996) (quoting McNeese v. Board of Ed. for Community Unit Sch.
Dist., 373 U S. 668, 674 (1963)).

26 319 U. S at 317.
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We do not believe that Burford abstention is applicable only
where the state regulatory schene is fully in place. The Suprene
Court has noted that “[w e have since provided nore generalized
descriptions of the Burford doctrine, see, e.g. . . . Colorado
Ri ver (abstention where ‘exercise of federal review of the
gquestion in a case and in simlar cases would be disruptive of
state efforts to establish a coherent policy with respect to a
matter of substantial public concern)”.?

The only significant factual distinction between our case
and Burford -- that the Railroad Comm ssion’s regul atory schene
in Burford was well|l established -- is not a sound basis for
concludi ng that abstention is not warranted here. The reasoning
of Burford did not turn on the fact that the regul atory schene
was old, but that it was a conprehensive schene governing a
matter of vital state interest, and one where uniform application
of rules was inportant. These sane concerns apply to our case.

Inits brief the Sierra Cub defends the injunction by
arguing that it was entered only after the court “was inforned
that the [Edwards Aquifer Authority], on the night before the
prelimnary injunction hearing, had voted agai nst declaring an

ener gency . In denying the notion to dism ss on
abstention grounds, the district court noted that “the Edwards
Aqui fer Authority voted at its July 31, 1996 hearing that an

energency did not exist and thus no energency neasures needed to

2T Quackenbush, 116 S. C. at 1725 (enphasis added; quoting
Col orado Ri ver Conservation Dist. v. United States, 424 U. S. 800,
814-16 (1976)).
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be taken . . . . This Court, based on the docunentary and
testinoni al evidence heard to date, believes than an energency
does exist.” Wat the court’s action indicates is that it is
willing to abstain as long as the state authority agrees with it.
The purpose of Burford abstention is to di scourage such federal
court second-guessing of state regulatory matters. Burford
abstention is particularly appropriate where “[b]y proceedi ng the
district court would have risked reaching a different answer than
the [state] institutions with greater interest in and famliarity
with such matters.”?28

The Sierra Cub argues that the Edwards Aquifer Act does not
provide any state court judicial review for a plaintiff such as
itself. The Sierra Cub nmay be correct, since, unlike the
Endanger ed Species Act,?® there is no express private citizen
cause of action created in the Edwards Aquifer Act for entities
such as environnental groups to seek judicial redress for
statutory violations. The defendants argue that there is
provision for state court reviewin the state Act, since 8§
1.11(h) of the Edwards Aquifer Act provides that the Authority is
subject to the Texas Adm nistrative Procedure Act.3® It is
uncl ear, however, whether this provision gives a private cause of

action or confers standing on an environnental group like the

28 Wl son, 8 F.3d 311 at 315.
29 See 16 U.S.C. § 1540(g).

30 The Texas Adnministrative Procedure Act is now codified at
TeEx. Gov' T CooE ANN. § 2001. 001 et seq. (Vernon Supp. 1997).
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Sierra Club. But as explained above, the Edwards Aquifer
Authority is charged with protecting endangered species and is
authorized to file civil suits in state district court for
injunctive relief, and a separate entity, the Texas Natural
Resource Conservation Conm ssion, is authorized to file suit for
an order of mandanus agai nst the Authority to conpel it to
performits duties.

The Suprenme Court has described Burford abstention as
applicable “[w]here tinely and adequate state-court reviewis
avai l abl e.”3 However, we find no authority that Burford
abstention cannot apply unless the plaintiff hinself has a
private, judicial cause of action under the state regulatory
schene, and the Suprene Court has recently stated that there is
no “fornmulaic test for determ ning when di sm ssal under Burford
is appropriate.”?

Judge Benavi des’ “dissent” —a dissent, not fromthe
judgnent, but from deciding the appeal —treats the Sierra dub
as the possessor of a claimof right rather than one of standing.
The true interest here is that of the public in the preservation
of the fountain darter. The rationale of Burford abstention is
served by the state’s regulation of this enornous water resource
rather than by the federal court. At l|least, that appears to be

true fromthis prelimnary injunction record. W state no bar

3. New Ol eans Public Serv., Inc. v. Council of Cty of New
Ol eans, 491 U. S. 350, 361 (1989).

%2 Quackenbush, 116 S. C. at 1726.
17



against the Sierra Club, either in pursuing the nerits or in
ultimate efforts to protect the water and darters if the State of
Texas fails to do so.

The Sierra Cub argues that abstention cannot be used to
create “negative preenption,” neaning that a state cannot set up
its own regulatory schene and then claimthat a federal
regul atory schene should be ignored. It cites Adans Fruit Co. V.
Barrett.® In that case the plaintiffs, mgrant farm workers,
were injured and recei ved state worker conpensation benefits.
They then sued under the federal M grant and Seasonal
Agricul tural Worker Protection Act.3* The Court held that the
state |l aw providing that a worker who receives worker’s
conpensati on cannot recover any other benefits did not bar the
plaintiffs frompursuing their federal renedy. It stated that
“we refuse to adopt [defendant’s] ‘reverse’ pre-enption principle
that woul d authorize States to withdraw federal renedies by
establishing state renmedi es as excl usive.”® This case is not
on point since it does not discuss abstention. The Sierra C ub
may be confusing preenption with abstention.

Regardl ess, we agree with the Sierra Cub that, as a general
proposition, a State should not be able to create a regul atory
schene and then claimthat federal regulation of the sane subject

matter does not apply. In effect it argues the state Act has

33 494 U.S. 638 (1990).
3 29 U S.C § 1801 et seq.
3% 494 U. S. at 648.
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“preenpted” federal review of its federal claimif the federa
court abstains. The response to this argunent, however, is that
the sanme thing happens whenever a federal court abstains and the
plaintiff has asserted a federal claim This is al nost al ways
the case with Younger abstention,?® where the plaintiff brings
suit in federal court, seeking to enjoin a state proceedi ng on
grounds that his federal constitutional rights are being

vi ol at ed.

Anot her weakness in the Sierra Cub’s “negative preenption”
argunent is that the Endangered Species Act cannot fairly be
described as an attenpt to preenpt all state lawrelated to
conservation and the protection of endangered species. The Act
itself states: “It is further declared to be the policy of
Congress that Federal Agencies shall cooperate with State and
Local Agencies to resolve water issues in concert with
conservation of endangered species.”?® The | anguage of the
federal Act does not suggest that abstention is to be avoided in
cases brought under it.

The Sierra Cub al so argues that abstention should not apply
because there is no state adm nistrative proceedi ng underway with
whi ch the federal proceeding is in conflict. W find this
argunent factually and legally unavailing. Factually, the record
i ndi cates that the Edwards Aquifer Authority has proceeded with

rul emaking for the granting of permts and critical period

3 See Younger v. Harris, 401 U S. 37 (1971).
% 16 U.S.C. § 1531(c)(2).
19



managenent, and has already declined to declare an energency.
The federal court’s injunction conflicts with these actions.
Legally, Burford abstention does not require the existence of an
ongoi ng state proceeding with which the federal court action
directly interferes. This requirenent is found wth Younger
abstention, which applies “when federal court jurisdiction would
interfere with pending crimnal, civil, or admnistrative state
proceedi ngs,” and requires that “the pending state proceedi ng
nust be ongoing and judicial in nature.”3

For these reasons, we conclude that the district court erred
in granting the prelimnary injunction. The order granting the

i njunction is VACATED.

38 Baran v. Port of Beaunont Navigation Dist., 57 F.3d 436,
441 (5th Gir. 1995).
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BENAVI DES, Circuit Judge, dissenting:

The Burford abstention doctrine applies only “[w] here tinely
and adequate state-court reviewis available.” New Ol eans Pub.
Serv., Inc. v. Council of the Gty of New Ol eans, 491 U S. 350,
361, 109 S. C. 2506, 105 L.Ed.2d 298 (1989) (NOPSI). Because
the adm nistrative schene enacted by the State of Texas does not
af ford adequate judicial review of the Sierra Cub’' s federal
claim Burford is inapplicable. Therefore, | cannot agree with
the majority’s conclusion that “[t]he Sierra Cub failed to neet
the first requirenent of a prelimnary injunction -- a
substantial |ikelihood of success on the nerits -- because
abstention appears so manifestly warranted under Burford.”

| .

When Congress enacted the Endangered Species Act, it
explicitly provided that “any person may commence a civil suit on
his own behalf to enjoin any person ... who is alleged to be in
violation of this chapter or regulation issued under the
authority thereof ....” 16 U S.C 8§ 1540(g)(1)(A). The
appel I ants acknow edge that the district court had federal
subject matter jurisdiction in this case pursuant to 28 U S.C. 8§
1331 and the Endangered Species Act, 16 U S.C. § 1540(c).3% The
Suprene Court has |ong recogni zed that federal courts have a
“virtually unflagging” obligation to exercise the jurisdiction

conferred upon them by Congress. See, e.g., NOPSI, 491 U S. at

3%  The Endangered Species Act provides that “[t]he several
district courts of the United States ... shall have jurisdiction
over any actions arising under this chapter.” 16 U.S.C 8§ 1540(c).
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359. Although this duty is not absolute, abstention is “the
exception, not the rule.” Colorado R ver Water Conservation
Dist. v. United States, 424 U S. 800, 813, 96 S. . 1236, 47
L. Ed. 2d 186 (1984). Specifically, the Suprene Court has recently
enphasi zed that Burford abstention applies only in a “narrow
range of circunmstances.” Quackenbush v. Allstate |nsurance Co.,
—US — 116 S. &. 1712, 1725, 135 L.Ed.2d 1 (1996).

1.

The Supremacy C ause provides that federal |aw “shall be the
suprene Law of the Land ..., any Thing in the Constitution or the
|aws of any State to the Contrary notwithstanding.” U S. ConsT.
art. VI, 8 2. The Supremacy C ause nakes federal |aw binding on
the “Judges in every State.” |d. Pursuant to this
constitutional provision, state courts are obligated to exercise
judicial review of federal clains properly within their
jurisdiction.

Abstention involves a federal court’s refusal to exercise
jurisdiction it clearly possesses in favor of a state court’s
exercise of jurisdiction. Thus, when a federal court abstains in
a case in which a federal question is presented, state courts are
obligated to exercise judicial review of that claim [|f, for
sone reason, the state court does not have jurisdiction to review
the federal claim abstention is inappropriate. For exanple,
this court has recognized that Burford abstention is inapplicable

when a federal court has exclusive jurisdiction over the
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plaintiff’'s federal claim See Evans v. Dale, 896 F.2d 975, 978-
79 (5th Cir. 1990).

The Suprenme Court has required Burford abstention in only
two cases. The first, Burford v. Sun G| Co., 319 U S. 315, 316-
17, 63 S. C. 1098, 87 L.Ed. 1424 (1943), involved a challenge to
the validity of an order of the Texas Railroad Comm ssion. The
plaintiffs asserted state |law clains and argued that the
Comm ssion’s order violated their right to due process of |aw
under the Constitution.* |d. at 317. The Court ultimately
concluded that the federal court should stay its hand because
federal court litigation “threatened the purpose of the conpl ex
admnistrative systemthat Texas had established.” Quackenbush,

116 S. C. at 1725 (citing Burford, 319 U S. at 332).

40 The Burford Court repeatedly enphasized that state |aw
i ssues were predom nant and that the federal constitutional claim
bordered on the frivol ous. See, e.g., id. at 325 (“Wiile the
constitutional power of the Comm ssion to enforce [the chall enged
rule] or to nmake exceptions to it is seldom seriously chall enged,
the validity of particular orders fromthe standpoint of statutory
interpretation nay present a serious problem and a substanti al
nunber of such cases have been disposed of by the Texas courts
which alone have the power to give definite answers to the
questions of State |aw posed in those proceedings” (citations
omtted)); id. at 328 (“The federal court has been called upon
constantly to determ ne whether the Railroad Conm ssion has acted
wthin the scope of statutory authority, while the inportant
constitutional issues have, as the federal court has repeatedly
said, been fairly well settled from the beginning”). It is
undi sputed, of course, that the Sierra Cub has asserted no state
| aw cl ai s agai nst the appellants. This fact al one distinguishes
the instant case fromBurford and suggests that abstention is not
appropriate. Cf. NOPSI, 491 U S. at 361 (reversing this court’s
application of Burford abstention and noting that the case did not
involve a state-law claim; WIson v. Valley Elec. Menbership
Corp., 8 F.3d 311, 314 (5th Cr. 1993) (holding that “whether the
cause of action arises under federal or state law’ is a relevant
factor in assessing the applicability of Burford abstention).
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Prior to reaching this conclusion, however, the Court noted
that “judicial review of the Comm ssion’s decisions in the state
courts [was] expeditious and adequate.” Burford, 319 U S. at
334. Essential to this conclusion, noreover, was the fact that
the state courts were available to hear the plaintiffs’ federal
due process claim In this regard, the Court specifically noted
that “if the state procedure is followed fromthe Comm ssion to
the State Suprenme Court, ultinmate review of the federal questions
is fully preserved here.” Id.

Simlarly, in Al abama Public Service Comm ssion v. Southern
Rai lway Co., 341 U. S. 341, 343, 71 S. C. 762, 95 L.Ed. 1002
(1951), the plaintiff challenged an order of the Al abama Public
Servi ce Conm ssion under state |aw and argued that the order
“amounted to a confiscation of its property in violation of the
Due Process Cl ause of the Fourteenth Amendnent.”“* The Court
hel d that because “adequate review of an adm nistrative order
based upon predom nantly |ocal factors [was] available to
appel l ee, intervention of a federal court [was] not necessary for
the protection of federal rights.” 1d. at 349. In enphasizing
t he adequacy of state-court review of the plaintiff’s federal

constitutional claim the Court noted that the plaintiff “hald]

41 The Court noted that its concern was “limted to the
propriety of a federal court injunction enjoining enforcenent of a
state regulatory order.” ld. at 346. The instant case is

di stinguishable from both Burford and Al abama Public Service
Comm ssion because it does not involve an action for injunctive
relief against a state regulatory comm ssion. For this reason
nor eover, the Court’s concern about federal court interference with
state regulatory orders is not inplicated by the Sierra Cub’'s
| awsuit agai nst the appell ants.
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not shown that the Al abama procedure for review of Comm ssion
orders [was] in any way inadequate to preserve for ultinmate
reviewin this Court any federal questions arising out of such
orders.” Id.

The majority does not explain its justification for finding
that “adequate state-court reviewis available.” NOPSI, 491 U S
at 361. One can only presune that it reaches this concl usion
because “the Edwards Aquifer Authority is charged with protecting
endangered species and is authorized to file civil suits in state
district court for injunctive relief, and a separate entity, the
Texas Natural Resource Conservation Conm ssion, is authorized to
file suit for an order of nandanus agai nst the Authority to
conpel it to performits duties.” Nonetheless, the majority
concedes that “[i]t is unclear ... whether [the Edwards Aquifer
Act] gives a private cause of action or confers standing on an
environnental group like the Sierra Cub.”

Simlarly, the appellants argue that state renedies “afford
tinmely and adequate review of the Authority’s protection of
endangered species.” This contention is debatable because the
Act only authorizes, but does not require, the Authority and the
Texas Natural Resource Conservation Conm ssion to protect
endangered species. |In any event, the appellants’ argunent
m sses the point.

Wiile it was inportant that the state adm nistrative schenes
in Burford and Al abama Public Service Conm ssion provided

adequate judicial review of the orders of the state conm ssions,
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that was only because the plaintiffs were challenging orders of
t he comm ssions, who were defendants in those cases. Adequate
review of the conm ssions’ orders in those cases was a necessary,
al beit insufficient, justification for applying Burford
abstention. |Indeed, the Court relied on the fact that there was
“adequate state-court review of the plaintiffs’ federal clains.

Thus, even assum ng that Texas’'s adm nistrative schene
provi des adequate judicial review of the activity of the
Aut hority, this does not justify this court’s exercise of Burford
abstention. First, the adequacy of judicial review of the
Authority’s action is irrelevant in this case because the Sierra
Club is not challenging an order of the Authority. See note 3
and acconpanyi ng text. Second, adequate review of the
Aut hority’s deci sions does not change the fact that there is no
judicial review of the Sierra Club’s federal claim

Adequate state-court review of a plaintiff’s federal claim
IS a necessary prerequisite to Burford abstention for two
reasons. First, as noted, the Supremacy C ause requires state
courts to enforce federal laws. It would defeat the purposes
underlying that protection for federal courts to abstain in cases
rai sing federal clainms where the state courts do not provide
adequate judicial review of those clains. Second, adequate
state-court review of a plaintiff’'s federal clainms is necessary
to ensure that the Suprene Court is able to maintain jurisdiction
over those clains should the state courts fail to provide

sufficient protection for federal rights.
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L1,

Nei ther the majority nor the appellants seriously dispute
the Sierra Club’'s contention that it cannot bring an Endangered
Species Act claimw thin the auspices of the Edwards Aquifer
Act.** Instead, the appellants claimthat the “Sierra Club is
free to bring its ESAclains in the State courts of Texas ....”
Assuming this is true, however, the appellants’ argunent ignores
the rationale justifying Burford abstention in the first place.

The Suprenme Court has explained that “Burford is concerned
Wth protecting conplex state adm nistrative processes from undue
federal interference.” NOPSI, 491 U S. at 362. Therefore, in an
appropriate case, a federal court nust defer to the state court’s
adm nistrative schene. |In the absence of adequate review of a
plaintiff’'s federal claimw thin that schenme, however, deference
to state courts does not further the policies justifying Burford
abstention. 3

To find authority for the proposition that “adequate state-

court review nust occur within the state adm nistrative scheneg,

one need | ook no further than Burford itself. There, the Court

42 The majority concedes that “[t]he Sierra Cub nmay be
correct, since, unlike the Endangered Species Act, there is no
express private citizen cause of action created in the Edwards
Aqui fer Act for entities such as environnental groups to seek
judicial redress for statutory violations.” (citation omtted).

43 See McNeese v. Board of Educ. Comunity Unit Sch. Dist.
187, 373 U.S. 668, 674-75, 83 S. Ct. 1433, 10 L.Ed.2d 622 (1963)
(declining to apply Burford abstention in a school desegregation
case brought pursuant to section 1983 because it was not cl ear that
state |aw provided the plaintiffs “with an adm nistrative renedy
sufficiently adequate to preclude prior resort to a federal court
for protection of their federal rights”).
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expl ained the need for abstaining in favor of a uniform and

conpr ehensi ve schene of state-court review

To prevent the confusion of multiple review of the
sane general issues, the |egislature provided for
concentration of all direct review of the Conm ssion’s
orders in the State district courts of Travis County.
The Texas courts have authoritatively declared the
purpose of this restriction: |If an order of the
comm ssion, lawful on its face, can be collaterally
attacked in the various courts and counties of the
state on grounds such as those urged in the instant
case, interm nable confusion would result....
Concentration of judicial supervision of Railroad
Comm ssion orders permts the state courts, like the
Rai | road Commi ssion itself, to acquire a specialized
know edge which is useful in shaping the policy of
regul ati on of the ever-changi ng demands in this
field.... The very ‘confusion” which the Texas
| egislature and the [State] Suprene Court feared m ght
result fromreview by many state courts of the Railroad
Comm ssion’s orders has resulted fromthe exercise of
federal equity jurisdiction.

319 U.S. at 327 (internal quotations and citations omtted). See

al so Al abama Pub. Serv. Conmmin, 341 U S. at 348 (“Statutory

appeal from an order of the Comm ssion is an integral part of the

regul atory process under the Al abama Code. Appeals, concentrated

in one circuit court, are supervisory in character.”); NOPSI, 491

U S at 374 (Rehnquist, C J., concurring) (agreeing with the
Court that abstention was inappropriate, but noting that he
“woul d not foreclose the possibility of Burford abstention in a
case ... [where] the State consolidated review of the orders of
| ocal ratenmaking bodies in a specialized state court with power
to hear a federal preenption claini).

The Sierra Cub’ s Endangered Species Act claimcannot be
raised within the schene that Texas has established to regul ate
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Edwards Aquifer water. In this inportant sense, then, the
state’s admnistrative schene is not uniformand conprehensive in
the same manner the Suprenme Court has considered dispositive. In
fact, “the very confusion” the Burford doctrine seeks to avoid
woul d result “fromreview by many state courts” of clainms brought
under the Endangered Species Act. Burford, 319 U S at 327.
| V.

The appel |l ants’ abstention argunent anounts to nothing nore
than a plea for this court to abrogate its duty to enforce a
federal right granted to private citizens by Congress because
doing so would potentially conflict wth inportant | ocal
interests.* The Suprene Court has recogni zed, however, that
Burford “does not require abstention whenever there exists [a
state adm nistrative process], or even in all cases where there
is a ‘potential for conflict’ with state regulatory |aw or

policy.” NOPSI, 491 U S. at 362 (quoting Colorado R ver Water

44 | ndeed, Congress recogni zed that enforcenent of the
Endangered Species Act maght <conflict with inportant | ocal
i nterests. See 16 U. S.C § 1535. Therefore, Congress declared
that “[i]n carrying out the program authorized by [the ESA], the
Secretary [of the Interior] shall cooperate to the maxi num extent

practicable with the States.” ld. 8§ 1535(a). In this regard,
Congress authorized the Secretary “to enter into a cooperative
agreenent ... with any State which establishes and naintains an
adequate and active program for the conservation of endangered
species and threatened species.” 1d. 8 1535(c).

Thus, the Endanger ed Speci es Act establishes an avenue wher eby
states can mnimze federal interference. Nonet hel ess, the

appel l ants do not claimto have foll owed the procedures outlined in
the Act for entering into a cooperative agreenent with the federal
governnment. See id. 8 1535(c)(1). Nor do the appellants claimto
have established an “adequate and active program for the
conservation of endangered species” under the Act. See id. These
circunstances render the mpjority’s deference to the state’'s
adm ni strative schene particul arly unwarranted.
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Conservation Dist., 424 U. S. at 815-16). More inportant, the
appel l ants’ contention is flatly inconsistent wwth a governnent al
systemin which federal law is suprene.

Because the Edwards Aquifer Act does not provide adequate
judicial review of the Sierra Club’s federal claim | would find
the Burford abstention doctrine inapplicable and would reach the
argunents raised by the appellants with respect to the
extraordi nary and extensive order appealed fromherein. For the

foregoing reasons, | respectfully dissent.
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