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EMLIOM GARZA, Crcuit Judge:

In this case, a magi strate judge granted judgnent as a matter
of law in favor of defendant Daniel M siaszek, voiding a $275, 000
civil jury verdict against him on the basis of official and
qualified inmunity. Plaintiffs, the survivors of Felix Tanez,
appeal the magistrate's grant of judgnent as a matter of |aw
Because we find that M siaszek was immune from suit under both
federal and state law, we affirm

I

San Marcos Police O ficer Daniel M siaszek, with three other
police officers, responded to a "shots fired" call at a private
resi dence at around 9: 30 one night. Wen M siaszek arrived at the

house, he wal ked t hrough the back yard to i nvestigate. He saw two



men and two wonen who apparently did not | ook al arned or suspi ci ous
to him Msiaszek then wal ked around the front of the house. From
the front porch, Msiaszek and fellow officer Paul Culin heard
noi ses from inside the house, including |oud footsteps and the
sounds of a radio or television.

At this time, Steven Marnol ej o wal ked out of the house with a
pi ece of chicken and a gl ass of water, apparently unaware that the
officers were on the front porch. M siaszek recognized Marnol ej o
as a suspect in a pending burglary investigation, and the officer
began to question him about the gun shots. Marnolejo told the
of ficers on the porch that he had not heard any gunshots.!?

As O ficer Culin questioned Marnol ejo on the porch, M siaszek
went to the doorway to speak to whonever was still in the house.
Wtnesses at trial offered conflicting testinony about what
M si aszek knew at this point; Marnolejo testified that he told
M siaszek that there was no one in the house, while Msiaszek
testified that Marnolejo said Tanez was inside. It is undisputed
that M siaszek did not have a search warrant and that he had not
previously attenpted to interview the person who nade the "shots
fired" report. The front door of the house was open, but the
screen door was shut. M siaszek opened the screen door, announced
"Police Oficer," and | eaned into the doorway to speak to whonever
was inside; Marnolejo and Culin corroborated this account.

VWhen he | eaned into the residence, Msiaszek saw Tanez, who

IMarnol ejo later testified in a deposition that he lied to
protect Felix Tanez, who was his uncle. Marnolejo also testified
that he had known Tanez had fired a gun in the back yard that
ni ght and that he had seen Tanez hol ding the gun just before he
had wal ked out onto the porch.



was sitting on a chair with his back to the door, apparently
tal king on the tel ephone. M siaszek did not know that Tanmez was
holding a revolver in his right hand or that Tanez had been
drinking with Marnolejo and was severely intoxicated. Tanez's
bl ood al cohol |evel was determ ned | ater that evening to be about
.34. Oficer CQulintestified that he heard M si aszek say, "Are you
all right, sir?" Tanez turned to face the M siaszek and pointed
his gun at the officer. M siaszek did not knowthat Tanmez's weapon
contained only enpty shell casings; Tanez had fired all of the
bullets in his back yard earlier in the evening. M siaszek stepped
quickly into the house, crouched, and fired six rounds from his
service revolver. M siaszek m ssed Tanez with nost of his shots
but hit himonce in the right armand once in the left leg. The
shots wounded Tanmez but did not kill him

After securing Tanez's weapon, M siaszek checked Tanez for
vital signs and called for energency nedical assistance, in
accordance with police policy. Paranedics treated Tanez both at
the scene and at a local hospital. The San Marcos Police
Departnent conducted an internal review and a grand jury inquiry
into the shooting. Both cleared M siaszek of any crimnal or
procedural w ongdoi ng.

After his release fromthe hospital, Tanez filed the instant
action, alleging various federal and state |aw clains against
O ficer Msiaszek and the Gty of San Marcos. In addition, the
state brought a crim nal action agai nst Tanez for attenpted capital
murder in relation to the incident. Tanmez pl eaded nol o contendere

to the charge. Tanez subsequently died of health problens that the



famly stipulates are unrelated to the shooting. The plaintiffs in
this action, famly nenbers of Felix Tanmez, filed a notion to
substitute parties under Fed.RCv.P. 25, and the nmgistrate
granted surviving famly nmenbers perm ssion to continue the suit in
the place of Felix Tanmez. They did not request and the magi strate
judge did not grant them intervention to proceed on their own
behal f.

After further discovery, the plaintiffs filed a notion for
partial summary judgnent, alleging that M siaszek had viol ated
Tanez's Fourth Amendnent rights as a matter of law. M siaszek and
the Cty responded and filed their own cross-notion for sumrmary
judgnent, asserting qualified and official imunity fromsuit. The
court denied both notions for summary judgnent in their entirety.
M siaszek filed an interlocutory appeal fromthe court's denial of
his dispositive notion, and we dism ssed the appeal for want of
jurisdiction because of contested fact issues.

The case went to trial before a nagistrate judge, and at the
close of plaintiffs' case, both Msiaszek and the Cty noved for
judgnent as a matter of law ("JM.") wunder Fed.R Cv.P. 50(a),
asserting various imunity defenses. The court granted judgnent
for the Cty of San Marcos on all clains and dism ssed the suit
against the city. The court then allowed the case to proceed
agai nst M siaszek only. At the close of all the evidence,
M si aszek's | awyer asked the court howit intended to deal wth the
imunity issues, but he did not nove for a JM. at the cl ose of the
evi dence. The judge noted at the close of all evidence that he was

convinced that Msiaszek was immune from suit. The judge



nonet hel ess decided to submt the case to the jury, because the
parties had already reached the end of the trial. The judge
i ndi cated that he would decide the imunity issues fromthe bench
after the verdict, if necessary.

The jury found: (1) that M siaszek had violated the Fourth
Amendnment when he opened Tanez's door wthout warrant or
perm ssion; (2) that Msiaszek was negligent in causing Tanez's
injuries; and (3) that Msiaszek did not enpl oy unconstitutionally
excessive force in the shooting. The jury awarded $25,000 in
actual damages and $50, 000 in enotional injury damages to Tanez's
estate and $200,000 in danmages to his famly nmenbers,? but it did
not award punitive damages. After the verdict, Msiaszek filed a
motion for JM., primarily asserting his qualified and officia
imunity defenses. The court granted M siaszek's notion, holding
that the officer enjoyed both qualified and official inmmunity from
suit. Plaintiffs tinely appeal ed.

I
M si aszek noved for JM. at the close of the plaintiffs' case
but failed to renew his notion at the close of all of the evidence.

We have held that failure to request JM. (or its predecessors JNOV

2M si aszek chal |l enged on appeal the nmgi strate judge's
decision to allow the jury to award $200, 000 i n damages to the
famly nmenbers in their individual capacities. The famly
menbers were parties to the suit only in the place of Felix Tanmez
under Fed.R G v.P. 25. See also Felan v. Ranbs, 857 S.W2d 113,
118 (Tex. App. 1993, wit denied) (under Texas Survival Act,
damages recoverable are only those the decedent sustained while
alive); Tex. Cv. Prac. & Rem Code 8 71.021 (Vernon 1995). W
express serious doubt about the propriety of the instruction and
about the award of individual damages to the famly under federa
or state law, however, because we affirmthe nagistrate judge's
decision to vacate the entire jury award, we need not reach this
alternative ground for decision



and directed verdict) at the close of all the evidence waives JM
after the jury verdict. Allied Bank-Wst, N. A v. Stein, 996 F. 2d
111, 115 (5th G r.1993); MAnn v. Texas Cty Refining, Inc., 984
F.2d 667, 670 (5th G r.1993). Rule 50(b) provides that, after a
jury verdict, either party may "renew' a notion for JM. nade at the
close of all the evidence. Accordingly, we have held that a
district court may not issue a JM. after the verdict unless the
parties make the proper notion at the close of all of the
evi dence—a party cannot renew a notion it has not previously nade.
Al lied Bank, 996 F.2d at 114-15.

Al t hough M si aszek's | awyer noved for JM. at the cl ose of the
plaintiff's case, that notion will not suffice to preserve the
nmotion after the verdict. The law of this circuit holds that, by
introducing its own evidence after the plaintiff's case in chief,
and by failing to renew the notion for JM., the defense waived its
nmotion for judgnent after the verdict. McAnn, 984 F.2d at 671;
see also 5A Jereny C. Moore et al., More's Federal Practice ¢
50.05[ 1] (2d ed. 1992). Therefore, absent a notion for JM. at the
close of all of the evidence, the magistrate should not have
all owed M siaszek to nmake a Rule 50(b) notion after the verdict.
McAnn, 984 F.2d at 671, Scheib v. WIllianms-McWIIlianms Co., 628
F.2d 509, 511-12 & n. 1 (5th G r.1980).

In the past we have excused certain "de mnims" departures
fromtechnical conpliance with Rule 50(b). MAnn, 984 F. 2d at 671.
See, e.g., Davis v. First Nat'l Bank, 976 F.2d 944, 948-49 (5th
Cir.1992) (excusing de mnims failure to conply with letter of

Rule 50(b)), cert. denied, 508 U.S. 910, 113 S. Ct. 2341, 124



L. Ed.2d 251 (1993); Merwine v. Board of Trustees, 754 F.2d 631,
634-35 (5th CGr.) (sane), cert. denied, 474 U S. 823, 106 S.Ct. 76,
88 L. Ed.2d 62 (1985); Bohrer v. Hanes Corp., 715 F.2d 213, 216-17
(5th Cir.1983) (sane), cert. denied, 465 U. S. 1026, 104 S. Ct. 1284,
79 L.Ed.2d 687 (1984). We have applied Rule 50(b) not as an
exercise in technical hair-splitting, but in the context of its
particul ar purposes as well as in the context of "securing a fair
trial for all concerned." Merw ne, 754 F.2d at 634.

This case does not fit the profile of the traditional case in
whi ch we have allowed a de m nim s exception. As we pointed out in
McAnn, the cases in which we have excused nonconpliance have had
five things in common: (1) we concluded that allow ng the notion
woul d satisfy the purposes (if not the letter) of Rule 50; (2) the
trial court had reserved, not denied, a notion for JM. at the cl ose
of the plaintiff's case; (3) the defendant called no nore than two
W t nesses before closing; (4) only a few m nutes el apsed between
the notion for JM. and the concl usion of all the evidence; and (5)
the plaintiff introduced no rebuttal evidence. In MAnn, we found
that none of these factors was present. 984 F.2d at 672.
Therefore we held that the case involved a conplete failure to
follow the requirenents of the rule, not a de mnims departure.

In the instant case, the trial court denied JM. at the close
of plaintiff's case, agreeing to revisit the issue after the jury
verdict. After the close of plaintiffs' case, the defense called
five witnesses, and nearly five hours el apsed between the notion
for JM. and the cl ose of the defendant's case. The Tanezes of fered

no rebuttal evidence after the close of the defendant's case. On



the whole, this case (like McAnn) does not present facts simlar to
the other cases in which we have found a de mnims exception to
total conpliance with Rule 50.

Nonet hel ess, we find that the failure in this case to make an
actual notion at the close of the evidence was a technical,
formalistic defect, not a substantive one. In the instant case,
M siaszek noved for JM. at the close of plaintiffs' case. I n
denying the notion, the court explicitly stated that it would
consider the immunity issues after the jury returned a verdict.
Furt hernore, although M siaszek's | awer did not actually nmake the
Rule 50 notion at the close of all the evidence, he did nmake an
explicit request for the court to consider JM. after the verdict,
and the court agreed to reconsider the l|legal issues after the
verdi ct, wthout objection by plaintiffs. After a brief recess at
the close of the defendant's case, the follow ng colloquy took
pl ace:

MR. NAVARRO [ Counsel for M siaszek]: Did | understand the

Court correctly that you are going to hold the official and

qualified imunity issues as |aw questions for the Court?

THE COURT: Well, I wll tell you what, frankly, |I'mplanning

to do. And | don't want to dis-spirit [sic] M. @lbraith

[ Counsel for the Tanezes], but | have a hard tine seei ng where

you' ve shown that the officer did anything that would show

that he violated his qualified or official inmmunity.
But, you know, we got to the point where we got in the

case. And you had an expert, which | thought was—rankly, I

mean, he did—for the case he had, | thought he did a pretty

good job. | just—+ don't think as the facts pl ayed t hensel ves

out, | didn't ever hear anyone cone on and say that he did

sonething that | think a reasonable police officer would not

have done in his situation.
But that's not a reason, | don't think, to not let it go

before a jury. You've tried the case. You know, your people
have invested their tinme in it.



And what |'m planning to do is let you go to the jury.
And then we can figure out what to do after that cones back
So at least if you go up on appeal, we won't all have to do
t hi s agai n.
MR. NAVARRO. Well, the only reason | asked that is because
there's still sone |anguage and questions on the inmunity
questions in the charge. And if | understood that, the Court
was going to hold those as |law questions, which is what |
think they really are. | assuned—
THE COURT: | think they are, really, too. And, frankly-so
what |'"mgoing to do is let the case against the officer go
forward. And that way you can get whatever verdict you get
agai nst the defendants—against the officer. And then we'l]l
figure out what to do afterwards if | —

MR. NAVARRO And we may not need to address that issue. And
if we do, we will deal with it as a question of |aw.

THE COURT: Right.

Counsel for the plaintiffs did not object to this agreenent.

It is clear fromthe record that the defense counsel brought
the inmmunities issues to the court's and the plaintiffs' attention
at the close of all evidence for the purpose of having the court
decide the issues from the bench. Presumabl y, once the judge
agreed to consider those questions as a matter of l|law after the
verdict, plaintiffs' counsel coul d have objected or defense counsel
coul d have made a formal notion for the record. But such a notion,
in the context of the very specific conversation quoted above,
woul d have been an academ c exerci se.

Al t hough we would prefer full conpliance with the letter of
Rul e 50, we find that the discussion at issue served the purposes
of the rule and adequately inforned the plaintiffs and the court
that M siaszek was raising imunity i ssues after the jury returned.
At nost, this case involves a failure to conply wth the

formalities of a 50(b) notion before the court. Therefore we find



t hat counsel's di scussion of the issues wth the judge, the judge's
agreenent to revisit the imunities issues after the verdict, and
the plaintiffs' failure to object, serve the purposes of an actual
Rul e 50(b) notion. See G eenwood v. Societe Francai se De, 111 F. 3d
1239, 1244-45 (5th G r.1997) (hol ding that purposes of Rule 50 are
satisfied when court and plaintiff are alerted to grounds on which
def endant contends evidence is insufficient prior to subm ssion of
case to jury); Villanueva v. Mlnnis, 723 F.2d 414, 417 (5th
Cir.1984) (sane). Accordingly, we wll not reverse the
magi strate's post-verdict judgnment for failure to make the notion
at the close of the evidence.
11

In addition to their challenge to the procedure by which the
magi strate judge granted JM., plaintiffs claim that the court
m sconstrued federal and state i mmunities lawin granting judgnent.

The magi strate judge i ssued separate jury instructions for the
Fourth Amendnent search and for the use of force in the shooting.
The jury held that Msiaszek did not use excessive force in
shooting Tanmez, but that the officer negligently caused Tanez's
injuries and that his entry into the Tanez household itself was an
actionabl e constitutional wong. The court issued a judgnent as a
matter of law, trunping the jury's verdict on the federal Fourth
Amendnent cl ains because Msiaszek was entitled to qualified
i nuni ty. The court also nooted the jury's finding on a state
negligence claim holding that, under Texas |law, M siaszek was
officially immune fromsuit. The existence of qualified imunity

is aquestion of federal |law, and we consider it only insofar as it



pertains to the federal Fourth Amendnent claimfor entry into the
Tanez household. The official inmunity issue is a matter of state
I aw, which we consider separately.

W review de novo the magi strate judge's | egal concl usions,
whet her regarding federal or state law, in entering judgnent under
Rule 50(b). Pierce v. Texas Dep't of Crimnal Justice,
Institutional Dv., 37 F.3d 1146, 1149 (5th Cir.1994), cert.
denied, 514 U S. 1107, 115 S.C. 1957, 131 L.Ed.2d 849 (1995). |In
reviewi ng the magi strate judge's decision, we consider all of the
evidence in the light nost favorable to the nonnoving party—here
the Tanezes. Fontenot v. Cormer, 56 F.3d 669, 673 (5th G r.1995).
The magi strate judge's rulings on qualified immunity and official
imunity are questions of |aw, which we revi ew de novo. Pierce, 37
F.3d at 1149.

A

Under the federal doctrine of qualified imunity, [|aw
enforcenent officers may not be held |iable for civil damages, so
Il ong as they are perform ng a discretionary function that does not
violate "clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known." Harlowv. Fitzgerald,
457 U.S. 800, 818, 102 S. . 2727, 2738, 73 L.Ed.2d 396 (1982).
Because qualified immunity is an affirmati ve defense, the def endant
must both plead and establish his entitlenment to imunity. Gonez
v. Tol edo, 446 U.S. 635, 640, 100 S.C. 1920, 1923, 64 L.Ed.2d 572
(1980); Cronen v. Texas Dep't of Human Services, 977 F.2d 934, 939
(5th Gir.1992).

At the outset, we briefly address Tanez's contention that



M si aszek was not perform ng a discretionary duty when, respondi ng
to the shots fired call, Msiaszek decided to check in the house to
see if anyone was injured. An official acts wthin his
di scretionary authority when he perforns nonm nisterial acts within
t he boundaries of his official capacity. Cronen, 977 F.2d at 939.
M si aszek's actions here were not pursuant to specific orders, or
spelled out in mnute detail beforehand. Hi s response required
qui ck, but careful deliberation and the exercise of his judgnent.
In particular, the decision whether to enter Tanez's house required
M siaszek to balance the property rights and constitutional
liberties of the honmeowner against the interests of anyone who
m ght be hurt inside, considerations of the safety of his fellow
officers, and the exigencies of the nonent. This decision clearly
falls within the real mof discretionary decisions police officers
comonly make. As such, M siaszek satisfies the first requirenent
of the Harlow test for qualified i nmunity.

Whet her M si aszek's actions violate clearly establishedrights
of which a reasonabl e person woul d have known, as Tanez contends,
is a closer question. This requires us to decide whether the |aw
on the night in question clearly established that the intrusion was
an unreasonabl e search under the Fourth Anendnent. First, we wll
exam ne the facts established at trial, viewed in the |light nobst
favorable to the Tanezes, and we will consider what M siaszek knew
on the night of the night in question. Then we will determ ne
whet her M siaszek's actions violated Tanez's rights under the
Fourth Anmendnent, as that |aw stood on that night. Finally, if we

find that there was a violation of Tanmez's rights as a matter of



law, we wi Il consider whether a reasonabl e person woul d have known
that M siaszek's actions violated such a right. See D ckerson v.
MCdellan, 101 F.3d 1151, 1157-58 (6th Cir.1996) (setting out
procedure for deciding qualified imunity in Fourth Amendnent
cont ext).

1

M si aszek's account of the events was different from Tanez's,
but we consider the evidence in the |ight nost favorable to Tanez.
Fontenot, 56 F.3d at 673. M siaszek did not have a warrant, but he
knew that sonmeone had reported shots fired at Tanmez's house.
M si aszek recogni zed Marnol ej o, the man who cane out of the house,
as a suspect in a burglary. M siaszek knew that Marnol ej o deni ed
that any shots had been fired, although neighbors had reported
hearing them M siaszek testified that, as the officers were
guestioning Marnolejo on the porch, M siaszek heard noise com ng
fromthe house, such as a television or |oud nusic.

There was conflicting evidence at trial regarding whether
Marnol ejo told officers that Tanez was in the house, and it is not
cl ear which version of events is nore favorable to the Tanezes.
Marnol ejo testified that he told M siaszek that no one was in the
house. M siaszek testified that Marnolejo told himthat Tanmez was
in this house. Because neither version of the facts is nore
favorable to the Tanezes, we will consider both as possibilities.

The parties agree that M siaszek stood on the porch, announced
hi msel f as a police officer, opened the screen door, and | ooked to
see if anyone was in the house. Tanez does not contest Culin's

testinony that M siaszek asked Tanez, "Are you all right, sir?"



M si aszek clained that he peered inside the door frame to see if
anyone was i nside, whereas Tanez apparently clainmed that M siaszek
fully stepped into the house when he announced hinself.3® Taking
the evidence in the light nost favorable to the Tanezes, we w ||
assune that M siaszek actually entered the house.
2

In view of the evidence as the Tanezes present it, we now
consi der whether M siaszek's entry violated Tanez's rights under
the Fourth Anmendnent. This questionis different fromthe average
search and sei zure case, because this is a civil suit and because
it is before us in the context of a grant of JM. on a qualified
i Mmuni ty question.

The Suprene Court has stated in Siegert v. Glley that the
first step in our inquiry nust be whether the Tanezes' assertions
state a Fourth Amendnment claim at all. 500 U. S. 226, 232, 111
S.C. 1789, 1793, 114 L.Ed.2d 277 (1991) ("A necessary concom tant
to the determ nation of whether the constitutional right asserted
by a plaintiff is "clearly established at the tine the defendant
acted is whether the plaintiff has asserted a violation of a
constitutional right at all."). The Fourth Anmendnent requires
t hat :

The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and

sei zures, shall not be violated, and no Warrants shall issue,

but upon probabl e cause, supported by Cath or affirmation, and
particularly describing the place to be searched, and the

STamez did not testify because he died before the trial.
For nost of Tanmez's side of the story, the court relied on his
response to interrogatories taken pursuant to his separate
conviction for attenpted capital nmurder. W discuss the use of
interrogatory evidence in section |V of this opinion.



persons or things to be seized.

U.S. Const. anend. |V. Tanez asserted that M siaszek's entry into
hi s home was an unreasonabl e search under the Fourth Anendnent, and
it was well established at the time of this incident in 1991 that
a warrantl|l ess search of a honme may be unconstitutional under the
Fourth Anmendnent. See, e.g., Payton v. New York, 445 U S. 573,
587-89, 100 S.Ct. 1371, 1381-82, 63 L.Ed.2d 639 (1980); Thomas v.
Ki pper mann, 846 F.2d 1009, 1011 (5th Cr.1988); Carnejo-Mlina v.
INS, 649 F.2d 1145, 1149 (5th Cr. Unit A 1981). M si aszek
contends that, to the extent that his entry into the house was a
search under the Fourth Amendnent, it was reasonable under the
circunstances. Therefore, as an initial matter, we find that the
Tamezes state a claim under the Fourth Amendnent, the threshold
show ng that Siegert requires.

Next, deci di ng whet her M si aszek's conduct actually viol ated
the Fourth Anendnent turns on the follow ng question: was
M siaszek's intrusion into Tanmez's hone unreasonable under the
circunstances? See Florida v. Jinmeno, 500 U. S. 248, 250, 111 S. Ct
1801, 1803, 114 L.Ed.2d 297 (1991) ("The touchstone of the Fourth
Amendnent i s reasonableness.”"). Msiaszek clains that the brief
intrusion was justified by the need to nake sure no one was i njured
by the gunshots that pronpted the "shots fired" call. Therefore
t he narrow question before us is whether it is reasonabl e under the
Fourth Anmendnent for a police officer, responding to a nighttine
"shots fired" call, to step into the front door of a hone w t hout
a warrant to ensure that no one inside has been hurt.

The text of the Fourth Amendnent does not state concl usively



what ki nds of searches are reasonable, but the Suprene Court has
created two inportant presunptions in this area. First, the Court
has held that police officers generally nust conduct searches
pursuant to probable cause and with a valid search warrant. Katz
v. United States, 389 U. S. 347, 357, 88 S.Ct. 507, 514, 19 L.Ed.2d
576 (1967). This is nerely a presunption, however, and there are
several exceptions to the probabl e cause and warrant requirenents,
i ncluding investigatory detentions, searches incident to a valid
arrest, seizure of itenms in plain view, exigent circunstances,
consent searches, vehicle searches, container searches, and
searches in which the special needs of |aw enforcenent nake the
probabl e cause requirenent inpracticable. See generally David
Olin, et al., Warrant| ess Searches and Sei zures, 85 CGeo. L.J. 847,
847 (1997) (collecting cases).

Second, the Court has held that warrantless entries into the
honme are presunptively unreasonable. Payton v. New York, 445 U. S.
573, 587, 100 S.C. 1371, 1380, 63 L.Ed.2d 639 (1980). Agai n,
however, this is nerely a presunption; the Court has also held
that exigent circunstances will justify warrantless searches or
arrests. See Mnnesota v. Oson, 495 U. S. 91, 100, 110 S.C. 1684,
1690, 109 L.Ed.2d 85 (1990); Wel sh v. Wsconsin, 466 U S. 740,
749-50, 104 S.Ct. 2091, 2097-98, 80 L.Ed.2d 732 (1984); see also
United States v. Richard, 994 F.2d 244, 247 (5th GCr.1993).
Therefore, a showng of exigent circunstances wll rebut both
presunpti ons. Under exigent circunstances, even a warrantless
search does not violate the Fourth Arendnent, so | ong as the scope

of the search is no broader than necessary to deal wth the



exi gency. Warden v. Hayden, 387 U. S. 294, 299, 87 S.C. 1642,
1646, 18 L.Ed.2d 782 (1967); United States v. R co, 51 F.3d 495,
500-01 (5th Gr.), cert. denied, --- US ----, 116 S.C. 220, 133
L. Ed. 2d 150 (1995).

The determ nati on of whether exigent circunstances justified
a warrantl ess search is a m xed question of law and fact. United
States v. Hudson, 100 F. 3d 1409, 1417 (9th Cr.1996); Cf. Onel as
V. United States, --- US. ----, ----, 116 S . C. 1657, 1661-62, 134
L.Ed.2d 911 (1996) (the existence of reasonable suspicion or
probabl e cause are m xed questions of lawand fact); United States
v. McConney, 728 F.2d 1195, 1199-1205 & n. 4 (9th Cr.) (en banc)
(probabl e cause and exigent circunstances inplicate very simlar
standard of reviewconcerns), cert. denied, 469 U S. 824, 105 S. Ct.
101, 83 L.Ed.2d 46 (1984).

The question of whether exigent circunstances justified a
warrantl ess search has two parts. First, as a factual matter, the
jury (or judge in a bench trial) nust sit as a finder of fact,
deci ding which facts (alleged to formthe basis for the claim of
exi gency) are established by the evidence. Cf. Onelas, --- U S
at ----, 116 S.Ct. at 1661-62 (first step of probable cause inquiry
i nvol ves determ nation of historical facts leading up to stop or
search). We will reverse ajury's findings regardi ng the existence
of facts only for clear error. United States v. Howard, 106 F. 3d
70, 74 (5th Cr.1997). Second, the court nust decide, as a matter
of law, whether the facts that have been established, as a matter
of law, create exigent circunmstances sufficient to justify a

warrantl ess search. This is a legal determ nation, which we review



de novo. Hudson, 100 F.3d at 1416; United States v. Tibolt, 72
F.3d 965, 969 (1st G r.1995), cert. denied, --- US ----, 116
S.C. 2554, 135 L.Ed.2d 1073 (1996); United States v. Anderson
981 F. 2d 1560, 1567 (10th G r.1992) ("Al though we accept underlying
fact findings unless they are clearly erroneous, "the determ nation
of whether those facts satisfy the legal test of exigency is
subject to de novo review.' ") (quoting United States v. Stewart,
867 F.2d 581, 584 (10th Cir.1989)).

At trial, the jury explicitly found that exi gent circunstances
did not exist. However, the court erroneously instructed the jury
to answer both the factual question and the |egal question. The
jury questionnaire read:

Do you find from a preponderance of the evidence that there

exi sted one or nore exigent circunstances, as these have been

defined to you in the jury instruction, that otherw se

justified the investigation of the "shots fired" cal

conducted by Defendant M siaszek?
(enphasi s added). Al t hough the question of whether certain
conditions were present is surely a question for the jury, the
| egal question of whether those circunstances justified M siaszek's
actions is a legal question that shoul d have been determ ned by the
court.

As we have stated, we reviewthe jury's determ nations of fact
for clear error and the court's conclusions of |aw de novo. It is
not clear, in this case, whether the jury found that facts did not

exi st or whether it found that the circunstances did not, as a

matter of law, justify Msiaszek's search. It sinply answered the



guestion above: "No."* However, in this case, the parties agree to
nmost of the relevant facts. The famly does not dispute that Felix
Tanez fired a pistol in his back yard, that M siaszek was
responding to a "shots fired" call at night in a residential
nei ghbor hood, that the officers had not yet |ocated the gun, that
officers recognized Marnolejo as a suspect in another crine, or
that M siaszek stepped just into the house wthout a search
warrant. The jury did not need to sit as a factfinder to determ ne
whet her these facts and circunstances exi sted, because the parties
agree on virtually all relevant facts. Therefore, we will proceed
to determ ne de novo whether the stipulated facts, in the light
nmost favorable to the Tanezes, justified Msiaszek's brief,

warrantl ess search. In making this determnation, we are to

“'nits jury instructions, the court defined exigent
ci rcunst ances t hus:

The exigent circunstances exception to the Fourth
Amendnment warrant requirenment will justify a
warrant| ess search when that search is nade for one or
nmore of the foll ow ng reasons:

1) to render energency aid or assistance to persons
reasonably believed to be in distress or need of
assi stance; and/ or,

2) to prevent destruction of evidence or contraband,
and/ or,

3) to protect officers fromother suspects or persons
fromwhom they reasonably believe may be present,
and if so, whomthey reasonably believe nay be
arnmed and danger ous.

I n assessing whet her any one or nore of the
f oregoi ng exi genci es applies, you nust use an objective
standard of reasonabl eness in assessing the conduct of
the officer. That is, you nust consider all the facts
and circunstances that existed at the tine that you
find the warrantl ess "search" to have occurr ed.



consi der the context and circunstances as they would appear to a
reasonable and prudent police officer standing in Msiaszek's
shoes. United States v. Riley, 968 F.2d 422, 425 (5th Cr.), cert.
denied, 506 U S. 990, 113 S.C. 507, 121 L.Ed.2d 442 (1992).

The Suprene Court has found as a matter of |aw that exigent

circunstances wll justify a warrantl ess search or seizure in nmany
ci rcunst ances: when there is probable cause for the search or
seizure and there is an i nm nent danger that soneone will destroy

evi dence, Cupp v. Mirphy, 412 U S. 291, 294-96, 93 S. Ct. 2000
2003-04, 36 L.Ed.2d 900 (1973), when the safety of |aw enforcenent
officers or the general public is threatened, Hayden, 387 U. S at
298-99, 87 S.Ct. at 1645-46, or when a suspect is likely to flee
before the officer can obtain a warrant, M nnesota v. O son, 495
UusS 91, 100, 110 S.C. 1684, 1689-90, 109 L.Ed.2d 85 (1990).
There is no evidence in the record that there was any threat
of flight or the destruction of evidence. On the other hand, an
officer in M siaszek's position reasonably coul d have bel i eved t hat
the safety of the general public, or even the safety of the police
officers, created exigent circunstances. At the date of the
incident in 1991, the Suprene Court had already established the
exi gent circunstances exception to the warrant requirenent of the
Fourth Amendnent. See, e.g., Hayden, 387 U S. at 298-99, 87 S.C
at 1645-46. However, few cases deci ded before that date considered
whet her simlar circunstances are exigent enough to justify a

warrantl ess search.?®

SSeveral cases decided since 1991 have presented al nost
identical circunstances. See, e.g., Dickerson v. MCellan, 101
F.3d 1151, 1160 (6th Cir.1996) ("shots fired" call justified



I n Hayden, the Suprene Court held that police officers were
justified in conducting a warrantless search of a house to which
the victins of an arned robbery had chased the robber. 1d. at 297,
87 S.Ct. at 1645. |Inside defendant Hayden's house, police found a
pi stol, shotgun, and ammunition, as well as clothes that matched
the description of the robber; all were admtted into evidence
agai nst Hayden at trial. Id. In a petition for habeas corpus,
Hayden cl ai ned t hat the evi dence shoul d have been excl uded at tri al
as the fruits of a warrantless search illegal under the Fourth
Amendnent. The Court held that the search was not unconstitutional
because the presence of weapons on the scene and the potential for
vi ol ence created an exigency necessitating quick action:

The Fourth Amendnent does not require police officers to del ay

in the course of an investigation if to do so would gravely

endanger the lives of others. Speed here was essential, and
only a thorough search of the house for persons and weapons
could have insured that Hayden was the only man present and
that the police had control of all weapons which coul d be used
against themor to effect an escape.

Id. at 298-99, 87 S.Ct. at 1646.

In the Fifth Grcuit, we have not deci ded many cases cl osely
on point. However in our cases preceding the night of the search

in this case, we have held nore generally that the presence of an

armed suspect who poses an i medi ate threat to citizens can justify

warrantl ess protective sweep). However, in considering whether
the search violated a clearly established right, we consider only
the | aw as established when the official acted, not at the tine
the case is decided. See, e.g., United States v. Lanier, ---

us. ----, ----, 117 S .. 1219, 1227, 137 L.Ed.2d 432 (1995) ("a
general constitutional rule already identified in the decisional
|l aw may apply with obvious clarity to the specific conduct in
question, even though "the very action in question has [not]
previously been held unlawful,' ") (quoting Anderson, 483 U.S. at
640, 107 S.Ct. at 3039).



warrant| ess searches. In United States v. Jackson, police officers
arrested two nen, as they were |eaving a hotel room for selling
cocai ne. 700 F.2d 181, 184 (5th Cir.), cert. denied sub nom,
Hicks v. United States, 464 U S. 842, 104 S.Ct. 139, 78 L. Ed. 2d 132
(1983). Although the officers had been told that the suspects were
arned, they did not find a gun during a patdown incident to the
arrest. |d. We held that exigent circunstances permtted policeto
search a notel roomeven after the arrest of two suspects, because
the officers suspected that the arrestees were not acting al one,
and the officers had reason to believe that other suspects had a
gun in one of the notel roons. |d. at 190.

In McGeehan v. Wainwight, we held that exigent circunstances
justified a warrantl ess police search of a trailer after four bank
robbery suspects exited it. 526 F.2d 397, 399 (5th Cr.1976),
cert. denied, 425 U. S. 997, 96 S.C. 2214, 48 L.Ed.2d 823 (1975).
In that case, as in this one, police knew that a weapon had been
used about an hour earlier, and none of the suspects who exited the
trailer carried the weapon. ld. W held that the police could
reasonabl y suspect that "additional confederates m ght be conceal ed
inside the darkened trailer with the mssing shotgun," thus
justifying a warrantl ess protective sweep of the trailer. 1d.

Cases fromother circuits have established that the firing of
a weapon in a residential neighborhood at night creates exigent
circunstances. In United States v. Arcobasso, a case simlar to
ours, the Eighth Crcuit found that a "shots fired" call created
ci rcunst ances exigent enough to justify a warrantl ess search of a

house. 882 F.2d 1304 (8th GCir.1989). In that case, police



officers responded to a nighttine call indicating that shots had
been fired i n def endant Arcobasso's residence. [|d. at 1305. Wen
they arrived, the officers heard the clicking sound of a pisto
being "dry fired," or the sound of the trigger being pulled on an
unl oaded weapon. Wen Arcobasso saw the officers, he fled through
an open w ndow and tried to escape. The officers stopped him
patted hi m down for weapons, and found none. |d.

When police asked Arcobasso if anyone el se was in the house,
Arcobasso responded only, "Rick." Believing that there may be a
gunshot victim inside, the officers entered Arcobasso' s house
W t hout consent and without a warrant, where they seized a | oaded
shotgun in plain view, a revolver, spent and |live ammunition, and
one Rick Gaines. |d. The Eighth Crcuit held that the officers
coul d reasonably believe fromthe "shots fired" call that a person
i n the house may have required i medi ate assi stance, or that "R ck"
m ght have posed a danger to the officers' safety. |d. at 1307

The court therefore held that the itens seized were adm ssi bl e.

| d.

The officers on Tanez's front porch were responding to a
"shots fired" call, which, if accurate, necessarily involved a
firearm of sone sort. The officers recognized Marnolejo as the

target of a separate crimnal investigation, and they knew he did
not own the house. They could hear noise in the house, but could
not determne, wthout at |east breaking the threshold of the
doorway, whether anyone was i nside. The officers had not yet
| ocated the gun used to fire the reported shots, nor had they

conclusively determned that there were no shooting victins or



host ages in the house. Under these circunstances, M siaszek could
reasonabl y have harbored concern for the |ives of innocent people,
i ncluding Tanmez hinself, or for the lives of Msiaszek's fellow
of ficers. Therefore, under the cases cited, we find that the
undi sputed circunstances of the instant case were sufficiently
exigent as a matter of law to justify Msiaszek's brief,
warrantless entry into the house.

The Tanezes further claim that, to the extent any exigent
circunstances existed, those circunstances were created by
M siaszek and the other police officers. W have held that the
governnment may not justify a warrantless search with exigent
circunstances of its own nmaking. United States v. Thonpson, 700
F.2d 944, 950 (5th Cir.1983). However, the threat that soneone has
been shot or is being held against their will inherent in a "shots
fired" call were not created by the San Marcos Police, but by
Tanez's discharge of a firearmin a residential nei ghborhood. The
Tanezes' claimthat the officers caused the exigent circunstances
is without nerit.

To sunmari ze our Fourth Amendnent anal ysis: The question of
whet her exigent circunstances justify a warrantless search is a
m xed question of awand fact. Most of the facts in this case are
not in dispute. As a matter of law, we hold that the exigent
circunstances inthislimted case justified the brief, warrantl ess
intrusion into Tanez's hone, and we find that M siaszek did not
violate Tanez's Fourth Anendnent rights. This holding is
sufficient to end our inquiry. |If the Msiaszek did not violate

Tanez's Fourth Anendnent rights by opening the screen door and



stepping inside the house, Msiaszek is not only protected by
qualified imunity, but there is also no violation of
constitutional rights to formthe basis of a section 1983 claimin
the first instance. The magistrate judge did not err in granting
JML on qualified imunity grounds.
B

The court also granted JM. on the Tanezes' state |aw
negligence clains, holding that they are barred by the Texas
doctrine of official immunity. Under Texas |aw, "[g]overnnent
enpl oyees are entitled to official immunity fromsuit arising from
the performance of their (1) discretionary duties in (2) good faith
as long as they are (3) acting within the scope of their
authority.” Cty of Lancaster v. Chanbers, 883 S W2d 650, 653
(Tex. 1994).

As we decided above, Msiaszek was clearly performng a
di scretionary duty when, responding to the shots fired call, he
decided to check in the house to see if anyone was injured. Under
Texas law, if an action involves personal deliberation, decision,
and judgnent, it is discretionary. ld. at 654. Actions that
requi re obedience to orders or the performance of a duty to which
the actor has no choice are mnisterial. Id. Qur conclusion is
therefore no different in the state |aw context: M si aszek's
actions clearly involved judgnent and discretion, not mnisterial
foll ow ng of orders.

The "good faith" inquiry is not well defined in Texas | aw of
official imunity. See Travis v. Cty of Mesquite, 830 S.W2d 94,
103 (Tex.1992) (Cornyn, J., concurring). The Texas Suprene Court



recently applied the followi ng formulati on of good faith in a case
i nvol vi ng a hi gh-speed chase on an interstate hi ghway:

We hold that an officer acts in good faith in a pursuit case

if: a reasonably prudent officer, under the sanme or simlar

circunstances, could have believed that the need to

i mredi ately apprehend the suspect outweighed a clear risk of

harmto the public in continuing the pursuit.
Chanbers, 883 S.W2d at 656. The court went on to hold that, "To
controvert the officer's summary judgnent proof on good faith, the
plaintiff nmust ... show that "no reasonable person in the
defendant's position could have thought the facts were such that
they justified defendant's acts.' " 1d. at 657. There is no Texas
case on point establishing what woul d establish good faith in the
context of a brief, warrantless intrusion into a hone. By anal ogy,
we find that, under Texas |law, an officer would show good faith if
a reasonably prudent officer, under the sanme or simlar
ci rcunst ances, could have believed that the need to immediately
enter the honme outweighed a honeowner's rights under the
Constitution. See Farm Credit Bank of Texas v. Quidry, 110 F. 3d
1147, 1149 (5th G r.1997) (when state law is silent, court nust
make "Erie guess" as to how state suprene court would rule). The
Texas Suprene Court has given us additional guidance, hol ding that
the objective test for "good faith" was derived substantially from
the standard for qualified imunity, which we discussed above
Chanbers, 883 S.W2d at 656.

As we have al ready di scussed in the Fourth Arendnent context,
we find that M siaszek's actions on the night in question were

obj ectively reasonable. A reasonable police officer in the sane

situation could have believed that the exigencies of the nonent



called for a warrantless, mnor intrusion into Tanmez's house.
Therefore we find as a matter of law that M siaszek was acting in
good faith, as defined by Texas | aw.

Finally, we consider whether Msiaszek was acting within the
scope of his authority. An officer acts within the scope of his
authority if he discharges the duties generally assigned to him
ld. at 658. M siaszek has conclusively shown that he was on the
job, investigating a "shots fired" call, fulfilling the duties of
his office. There is no question that he was acting within the
scope of his authority. Therefore, we find that M siaszek has
proven all that he nmust in order to nmake a show ng of official
i nuni ty. W agree with the magistrate that M siaszek was
officially inmune fromthe Tanezes' state negligence clains as a
matter of |aw.

|V

The Tanezes al so chal | enge the magi strate judge's deci sion at
trial to allow Msiaszek and the City to use Felix Tanez's sworn
answers to interrogatories fromhis separate but rel ated charge of
attenpted capital murder. W hold that it was not reversible error
for the court to admt the statenents into evidence. Felix Tamez
was, of course, not available to testify at trial; only Tanmez and
def endant M si aszek wi tnessed the sequence of events in the house.
The Tanezes originally noved the court to allowthe interrogatories
into evidence to detail Tanez's account of events. The court
granted plaintiffs' notion and sinultaneously held that, if
plaintiffs could introduce testinony fromthe interrogatories, the

defendants could as well. The nmagistrate judge held that the



interrogatory response had special indicia of reliability and that
the special circunstance of Tanmez's death before trial warranted
the adm ssion of the interrogatory answers. The Tanezes did not
object to the court's decision to allow M siaszek and the City to
use Tanez's interrogatory responses.

District courts are given broad discretion in rulings on the
adm ssibility of evidence. Rock v. Huffco Gas & G| Co., 922 F. 2d
272, 277 (5th Cr.1991). W will reverse the court's evidentiary
rulings only when the court has clearly abused its discretion and
a substantial right of a party is affected. I d.; see al so
Fed. R Evid. 103(a).

As an initial matter, we seriously question the use of sworn
responses to interrogatories as direct evidence at trial, because
such responses are not subject to cross-exam nation. The Federal
Rul es of Evidence explicitly discourage the adm ssion of such
direct testinony by an out of court statenent not subject to cross
exam nation. The Rules allow into evidence:

Testinony given as a wi tness at anot her hearing of the sane or

a different proceeding, or in a deposition taken in conpliance

wth law in the course of the sanme or another proceeding, if

the party agai nst whomthe testinony is now offered, or in a

civil action or proceeding, a predecessor in interest, had an

opportunity and simlar notive to develop the testinony by
direct, cross, or redirect exam nation.
Fed. R Evid. 804(b)(1) (enphasis added).

However, the Tanmezes were the party that asked the court to
allow the use of the interrogatories at trial. They can hardly
contend now that they were prejudiced by the defendants'

introduction of the interrogatory responses into evidence.

Simlarly, the Tanezes cannot conpl ain that Tanmez was prej udi ced by



the introduction of evidence from a crimnal proceedi ng agai nst
hi m The Tanezes' |awer, in his opening statenent, raised the
fact that the state had charged Tanez with attenpted capital nurder
in the incident, as well as the fact that Tanmez pleaded nolo
contendere. Furthernore, the Tanezes did not object in a tinely
fashion to the district court's decisionto allow M siaszek and the
City to use the interrogatory responses. Finally, although the
court did not characterize it as such, Tanez's responses to the
i nterrogatory woul d have been adm ssible at trial as adm ssions of
a party opponent under Fed.R Evid. 801(d)(2)(A) and (B). Therefore
we find that the court did not abuse its discretion in admtting
the interrogatory testinony.?
\%

Therefore we AFFIRM the nmmgistrate judge's grant of JM
hol di ng that M siaszek is i mune fromsuit under federal and state
law, AFFIRMthe JM. in favor of the Cty of San Marcos, and AFFI RM

the dism ssal of plaintiffs' clains.

The fam |y al so challenges the magi strate judge's entry of
judgnent as a matter of law for the Cty of San Marcos. After a
careful review of the law and the record in this case, we find
that the magistrate judge did not err, and we affirm based on the
magi strate judge' s reasoni ng.



