IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50463

ROBERT RCDRI GUEZ,

Pl ai ntiff-Appellee,
V.
CHARLES (Chuck) SARABYN, ET AL,

Def endant s,

CHARLES ( CHUCK) SARABYN; ROCER M SCLOMVON,
PH. D.; TED ROYSTER,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas

Novenber 24, 1997
Bef ore POLI TZ, Chief Judge; KING Circuit Judge; and DUPLANTIER,”
District Judge.
KING Circuit Judge:
Def endant s- appel l ants bring this interlocutory appeal to
chal l enge the district court’s order finding that they were not
acting wwthin the scope of their federal enploynent. W affirm

in part and vacate in part the district court’s order and remand

this case for further proceedings.

“ District Judge of the Eastern District of Louisiana,
sitting by designation.



| . FACTUAL AND PROCEDURAL BACKGROUND

A. Pr ocedur al Post ure

This litigation stens fromthe Bureau of Al cohol, Tobacco,
and Firearns (ATF) raid on the Branch Davi di an conpound in WAco,
Texas on February 28, 1993. In February 1995, plaintiff-appellee
Robert Rodriguez, an ATF agent, filed suit against the United
States, the ATF, several ATF officials in their individual
capacities, and Roger M Sol onon for allegedly tortious
statenments related to the raid nade to the nedia and in
subsequent investigations. Only three of the individual
defendants are party to this interlocutory appeal: two ATF
officials, Ted Royster and Charles Sarabyn, and Sol onon, a
psychiatrist who did work for the ATF.? The United States filed
a notion in the district court to substitute the United States
for the ATF officials and dism ss the clains under the Federal
Tort Claims Act (FTCA). 28 U S.C. 88 2679(d)(1), 2680(h). Wth
its notion, the Governnment submitted official certifications that
the ATF officials acted within the scope of their enploynent in
relation to Rodriguez’s allegations. However, Sarabyn was
excepted fromthis certification for fifty-four days that he had
been termnated fromthe ATF. Al of the individual defendants
noved for certification and substitution of the United States,

i ncl udi ng Sarabyn for the above fifty-four-day period. The

L' Al'l the individual defendants initially brought this
appeal, but prior to oral argunent, all but three filed notions
to dismss their appeals which this court granted. Therefore, we
W Il discuss the issues and facts only in relation to the three
i ndividuals still pursuing their appeals.
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district court denied all notions because it found that under
Texas law the ATF officials did not act within the scope of their
enpl oynent and that under federal |aw Sol onon was an i ndependent
contractor and not an enployee. The court al so deni ed subsequent
notions by the defendants to reconsider, including one nmaking a
judicial estoppel argunent. The individual defendants appeal ed,

and the United States filed an am cus brief.

B. Sti pul ated Facts

The i ssue before us on appeal is whether the individual
def endants were acting within the scope of their enploynent with
the United States when they nade the allegedly defamatory
statenents. For the purposes of this determnation, all parties
except Sarabyn stipulated to the facts that follow.?

On February 28, 1993, the ATF raided the Branch Davidi an
conpound to serve search and arrest warrants. On the norning of
the raid, Rodriguez went to the conmpound in an undercover
capacity and spoke to the Branch Davidi an | eader, David Koresh.
During his neeting with Koresh, Koresh |eft to take a phone call,
and upon his return, he was visibly shaken and nervous and said
that the ATF and National Guard were comng for him Rodriguez
concl uded that Koresh was aware of the inpending ATF raid.

Rodriguez left the conpound and reported the events to Janes

Cavanaugh, the Deputy Tactical Director for the raid. He told

2 The fact that Sarabyn did not stipulate to these facts is
immaterial due to our resolution of his appeal.
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Cavanaugh that Koresh knew that the ATF was coming. |In response
to Cavanaugh’ s questions, Rodriguez said that he did not see any
guns or anyone hurrying around the conpound. Rodriguez then
cal l ed Sarabyn, the Tactical Coordinator for the raid, and told
hi mt hat Koresh knew they were comng. He told himthat when he
| eft, the Branch Davi di ans were praying in the conpound.

The operation went forward, and the ATF attenpted to serve
the warrants at the conpound. The ATF agents were net with a
hail of gunfire, and four agents were killed and twenty were
wounded in the firefight. Subsequent to the raid, Sarabyn and
Royster nmade statenents to investigators, the nedia, or Congress
about the events that were inconsistent with what Rodri guez
reported the norning of the raid. Sarabyn and Royster were
aut hori zed to speak to the nedia by the ATF and were required by
the ATF to nake statenents to investigators and to Congress. O
the statenents to Congress and the investigators, the defendants
knew t hey were expected to be truthful and candid and were not
authorized to mslead, lie, or otherwi se cover-up the truth
Sol onon made statenents to one of the three official
i nvestigations and to an ATF official.

Sarabyn was the Assistant Special Agent in Charge of the
ATF' s Houston Division and the Tactical Coordinator for the raid.
After speaking with Rodriguez on the norning of the raid, he told
the ATF agents to “hurry up” because Koresh knew that the ATF was
comng. He later denied know ng that Koresh knew of the inm nent

raid and deni ed making the statenent to hurry up. He also has



said that Rodriguez did not tell himthat Koresh knew they were
com ng.

Royster was the Special Agent in Charge of the ATF s Dall as
Division and rode in a helicopter during the raid. On the day of
the raid, he heard Sarabyn say, “They know we’re comng.” Later,
he deni ed knowi ng that the ATF had | ost the el enent of surprise.
Royster also told the ATF agents that he supervised in the Dallas
office that surprise had not been |ost, and at the direction of
ATF Associate Director Daniel Hartnett, he told other agents that
surprise had not been | ost.

Solonon is a clinical psychol ogist who is a full-tine
enpl oyee for the Washington State Patrol. He also works as a
consultant for railroads and various | aw enforcenent agencies on
critical incident trauma and peer support. In the four years
prior to the raid on the Branch Davi di an conpound, Sol onon
conduct ed peer support workshops for the ATF once or twice a
year, and during that sane period he conducted approximately
fifty semnars for other |aw enforcenent agencies. The nmaterials
used in his semnars were provided by Sol onon. Sol onon’s
contract consisted of a Bl anket Purchase Agreenent with the ATF,
under which he was to provide counseling on an “as needed” basis.
Thi s counseling occurred over the phone or in person and was
billed by the hour or by the day plus expenses. Sol onon could
refuse requests asking himto respond to a particular location to
provi de services. The governnment never wthheld inconme tax or

social security from Sol onon’s paynents or provided the health,



retirement, or worknen’s conpensation benefits to which other
gover nnent enpl oyees are entitled. The ATF did not consider
Sol onon to be an enpl oyee.

On February 28, 1993, Sol onon was asked to cone to Waco to
provide his services to agents and their famlies in the
aftermath of the raid. In April 1993, ATF Deputy Associ ate
Director Edward D. Conroy asked Sol onon to contact Rodriguez for
counsel ing. Sol onon contacted Rodriguez, but Rodriguez did not

wsh to participate in a group debriefing or talk to anyone.

1. JURI SDI CTI ON
Certification of scope of enploynent by the Attorney
Ceneral or her designate is reviewable by the courts. Quitierrez

de Martinez v. Lamagno, 515 U. S. 417, 420 (1995). W have

jurisdiction to review the district court’s denial of the
certification of the defendants’ acts being within the scope of
their enploynment under the collateral order doctrine allow ng

i medi ate review under 28 U.S.C. § 1291 from orders denying

gover nnent enployees imunity. Mtchell v. Forsyth, 472 U S

511, 524-30 (1985): Mtchell v. Carlson, 896 F.2d 128, 133 (5th
Gir. 1990).



[11. DI SCUSSI ON

Unli ke the normal tort action, the plaintiff here does not
Wi sh to inpose vicarious liability upon the enployer. |n order
to preserve his clains, Rodriguez argues that the individual
def endants were not acting within the scope of their enploynent.
| f the individual defendants are found to have been acting in the
scope of their enploynent, the United States is automatically
substituted for the defendants, who are then dism ssed fromthe
action pursuant to the Federal Enployees Liability Reform and
Tort Conpensation Act of 1988 (comonly known as the Westfall
Act). See 28 U.S.C. 8 2679(b); Lamagno, 515 U.S. at 422. Once
the substitution occurs, the FTCA applies, and sone cl ains nay be
di sm ssed for |lack of subject-matter jurisdiction because the
United States has not waived its sovereign imunity. 28 U S C
§ 2680.% Therefore, Rodriguez may be left without a renedy for
the allegedly tortious acts of the defendants. See id. 8§ 2679(b)
(maki ng the FTCA the exclusive renmedy for conpensation for
tortious acts of federal enployees in the scope of their

enpl oynent); Lanmagno, 515 U. S. at 422; Aversa v. United States,

99 F.3d 1200, 1207-08, 1213 (1st Gir. 1996) (applying New

Hanpshire | aw and hol ding that defamatory statenents nmade by

3 The FTCA waives the United States’ sovereign inmunity from
suits based upon tort clains. 28 U S.C. § 2674. However,
section 2680(h) excludes fromthis waiver wthout qualification
i bel, slander, m srepresentation, deceit, and interference with
contract rights. 1d. 8§ 2680(h). The FTCA al so excl udes assault,
battery, false inprisonnent, false arrest, abuse of process, and
mal i ci ous prosecution fromits waiver of sovereign inmunity
unl ess the enployee is a | aw enforcenent officer. 1d.
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Assistant U S. Attorney and Internal Revenue Service enpl oyee
were within the scope of their enploynent and affirmng the
substitution of the United States and the dism ssal of the suit
for lack of subject-matter jurisdiction under the FTCA)

Al t hough this result may seem unduly harsh, Congress has
recogni zed that its schene | eaves sone plaintiffs without a
remedy agai nst any party. See H Rep. No. 100-700, at 6 (1988),
reprinted in 1988 U S.C C. A N 5945, 5950. “[SJuits against

Federal enpl oyees are precluded even where the United States has
a defense which prevents actual recovery. Thus, any claim

agai nst the governnent that is precluded by the exceptions set
forth in Section 2680 . . . also is precluded agai nst an enpl oyee
[or] his or her estate.” 1d. This result was intended by
Congress despite the Westfall Acts’s purpose--to provide an
appropriate renedy while protecting federal enployees. Federal
Enpl oyees Liability Reformand Tort Conpensation Act of 1988,

Pub. L. No. 100-694, sec. 2(b), 102 Stat. 4563, 4564. As the
Suprene Court observed in Westfall v. Erwin, 484 U S 292, 300

(1988), “Congress is in the best position to provide gui dance for
the conplex and often highly enpirical inquiry into whether
absolute imunity is warranted in a particular context.” In
Westfall, the Suprenme Court applied the imunity of the FTCA only
to acts commtted by federal enployees within the scope of their
enpl oynent that required the exercise of governnent discretion
Id. at 299. After Westfall, Congress passed the Westfall Act to

i muni ze all acts done within the scope of the federal enployee’s



enpl oynent wi thout any additional requirenents. See H Rer. No
100- 700, at 4 (“Federal enployees will be immune for personal
liability for actions taken in the course and scope of their

enploynent.”), reprinted in 1988 U S.C.C. A N at 5947; id. at 2-4

(noting that the legislation’s goal is to restore federa
enpl oyee inmmunity to its state prior to the Suprene Court’s

Westfall decision), reprinted in 1988 U S.C C. A N at 5946-47,

Aversa, 99 F.3d at 1207 n.7.

A. Sol onon’ s St at us

The district court found that Sol onon was an i ndependent
contractor and not a federal enployee and therefore denied his
nmotion for certification under the Westfall Act. W agree.

1. St andard of Review and Applicable Law

The FTCA only applies to an enpl oyee of the governnent,
which is defined to include “officers or enpl oyees of any federal
agency . . . and persons acting on behalf of a federal agency in
an official capacity, tenporarily or permanently in the service
of the United States, whether with or w thout conpensation.”

28 U S.C. 8§ 2671. Neither the FTCA nor the Westfall Act applies

to the actions of an independent contractor. See United States

v. Oleans, 425 U. S. 807, 813-14 (1976); Broussard v. United

States, 989 F.2d 171, 174 (5th Cr. 1993). Wether Sol onon was
an enpl oyee of the ATF or an independent contractor is a question

of federal | aw. Cavazos ex rel. Cavazos v. United States, 776

F.2d 1263, 1264 (5th Cr. 1985). The ultinmate determ nati on of



his status is a conclusion of law to be revi ewed de novo. Ct

Donovan v. Tehco, Inc., 642 F.2d 141, 143 n.4 (5th Cr. 1981)

(consi deri ng whet her individuals were enpl oyees or i ndependent
contractors under the Federal Labor Standards Act).

2. | ndependent Contractor Versus Enpl oyee

The critical factor in distinguishing an independent

contractor froman enpl oyee is the power of the Federal
Governnent “to control the detail ed physical performance of the
contractor.”’” Broussard, 989 F.2d at 174 (quoting Ol eans, 425

U S at 814 (quoting Logue v. United States, 412 U S. 521, 528

(1973))). In Broussard, this circuit recognized that, while this
may be “the nost critical factor,” it is not the only factor.

989 F.2d at 175. |If this were the only factor considered, then
no professional who exercises professional judgnment could be
considered a federal enployee under the FTCA. 1d. In Logue, the

Suprene Court relied upon the Restatenent (Second) of Agency

which lists other factors besides control in determ ning whet her
a person is an enpl oyee or independent contractor. 412 U S. at
527 & n.5 (citing RESTATEMENT ( SECOND) OF AGENCY § 2 (1957)); see also
Broussard, 989 F.2d at 175. 1In addition to control, 8 220 of the

Restatenent |lists the follow ng factors which may evi dence the

exi stence of an enployee relationship: (1) the work does not
require one who is highly educated or skilled; (2) the work is
typically done by an enployee in the |ocale, rather than an
i ndependent contractor; (3) the enployer supplies the tools,

instrunentalities, or place of work; (4) the enploynent is for a
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consi derable period of tinme with regular hours; (5) the nethod of
paynment is by the hour or nonth; (6) the work is full-tinme

enpl oynent by one enployer; (7) the work is part of the

enpl oyer’ s regul ar business; and (8) the parties believe they
have created an enploynent relationship. RESTATEMENT ( SECOND) OF

AGENCY, supra, 8 220(2) & cnt. h, referenced inid. 8 2 cnt. a.

3. Applving the Law to Sol onpbn

Consi dering the above factors in relation to Solonon, who is
a professional, we agree with the district court that he is an
i ndependent contractor. The value of Sol onon’s work derives from
his education and skill. The evidence does not suggest that the
services of the type supplied by Solonon are typically supplied
by an enployee in the relevant | ocale. Sol onon supplies the
materi als upon which his semnars are based. His affiliation
wth the ATF has been for a period of years, but other than the
semnars, it has been on an as-needed basis with no regul ar or
set hours. He is a full-tinme enpl oyee of the Washington State
Patrol, not the federal governnent. Although Sol onon was pai d by
the hour, his professional services are a type that is comonly
measured by the hour, rather than by the job; this factor
therefore has little weight in determ ning whether he is an
enpl oyee. Additionally, the Bl anket Purchase Agreenent does not
set any price for Solonon’s services; it only requires that the
governnent get at |east the best price he offers to anyone. His
services are not part of the ATF s regul ar business, and the ATF,

according to the stipulated facts, did not consider himan
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enpl oyee. Al of these factors taken together denonstrate that
Sol onon is an independent contractor and not an enpl oyee of the
United States.

In Broussard, this court held that a doctor enployed by an
i ndependent contractor to the federal governnent is not an
enpl oyee of the federal governnent. 989 F.2d at 176. Sol onon
argues that because he is not |like the doctor in Broussard (i.e.,
he is paid directly by the governnent, the governnent selected
him and his contract does not explicitly deny the governnent
supervi sory control), he is an enpl oyee. However, the governnent
selects its independent contractors and woul d be expected to pay
themdirectly. To accept his argunent woul d suggest that
i ndividuals are rarely independent contractors. Additionally,

the Restatenent describes the extent of control as determ ned by

agreenent. RESTATEMENT ( SECOND) OF AGENCY, supra, 8§ 220(2)(a) (“the
extent of control which, by the agreenent, the nmaster may
exerci se over the details of the work”); id. cnt. h (“an
agreenent for close supervision or de facto cl ose supervision of
the servant’s work”). In Solonon’s case, his contract is silent
on control, which suggests an i ndependent contractor relationship

under the Restatenent.

4. “Acting on Behalf of” the United States

Sol onon al so argues that the “persons acting on behal f of
the federal governnment in an official capacity” |anguage of
8§ 2671 includes him The Suprene Court considered and rejected a

simlar argunent in Logue. 412 U S. at 531-32. The “acting on
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behal f of” | anguage was neant to cover the “dollar-a-year” man
who is in governnment service wthout pay or an individual who is
directly supervised by a federal agency pursuant to an agreenent.
Id. Solonon fits neither of the above descriptions.
Additionally, to apply the “acting on behalf of” |anguage to an
i ndependent contractor because he was asked to provide a service
for the governnent, as urged by Sol onon, woul d nake the
di stinction between enpl oyees and i ndependent contractors
virtually neaningless. Cf. id. at 532. Under such an expansive
construction of the | anguage, all independent contractors would
be “acting on behalf of” the United States and woul d make the
explicit exclusion of independent contractors fromthe FTCA in
§ 2671 neaningless. See 28 U.S.C. § 2671

Because we affirmthe district court’s denial of Solonon's
nmotion for certification on the grounds that he is not a federal
enpl oyee, we need not consider whether he was acting in the scope

of his “enploynent.”

B. Sar abyn and Royster’s Scope of Enpl oynent

The district court reviewed the Attorney General’s
certification of Sarabyn and Royster and found that they were not
acting wwthin the scope of their enploynent by the United States.
W di sagree.

1. St andard of Review and Applicable Law

Whet her an enpl oyee was acting within the scope of his or

her enpl oynent under the Westfall Act is governed by state | aw
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Garcia v. United States, 62 F.3d 126, 127 (5th Cr. 1995) (en

banc) (citing Wllians v. United States, 350 U. S. 857 (1955));

see also HR Rep. No. 100-700 (noting that state | aw governs the
question of whether a federal enployee acted within the scope of

his or her enploynment under the FTCA), reprinted in 1988

USCCAN at 5949. Here, all the parties agree that Texas | aw
applies to the allegedly tortious conduct, which occurred

primarily in Texas. See WIllians v. United States, 71 F.3d 502,

506 (5th Gr. 1995). W review the scope of enploynent issue de
novo. |d. at 505. The parties stipulated to the facts bel ow
therefore we need only apply the law to those facts.

2. Texas Respondeat Superior Law for Defamation

Under Texas | aw, respondeat superior analysis determ nes
whet her conduct that constitutes an intentional tort was within

an enpl oyee’ s scope of enploynent. 1d. at 506; Houston Transit

Co. v. Felder, 208 S.W2d 880, 881 (Tex. 1948). Texas’s general

rule for respondeat superior is that an enpl oyee acts within his
scope of enploynent if the act is done (1) within the enpl oyee’s
general authority, (2) in furtherance of the enpl oyer’s business,
and (3) for the acconplishnent of the objective for which the

enpl oyee was enpl oyed. Robertson Tank Lines, Inc. v. Van C eave,

468 S. W 2d 354, 357 (Tex. 1971); 1 Texas TORTS AND REMEDI ES

8 4.02[2][a] (J. Hadley Edgar, Jr. & Janes B. Sales eds., 1996).
However in the case of defamation, where the conduct in question
is a verbal statenent and not sone other physical act, Texas

courts approach the respondeat superior analysis differently:
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“An action is sustainable against a corporation for
defamation by its agent, if such defamation is
referable to the duty owing by the agent to the
corporation, and was nmade while in the discharge of
that duty. Neither express authorization nor
subsequent ratification is necessary to establish
liability.”

Texam G| Corp. v. Poyner, 436 S.W2d 129, 130 (Tex. 1968)

(quoting Geat Atl. & Pac. Tea Co. v. Harris, 75 S.W2d 974, 976

(Tex. Civ. App.--Eastland 1934, wit disnmid)); see also Wlls v.

Shop Rite Foods, Inc., 474 F.2d 838, 840 (5th Cr. 1973); \Wagner

v. Caprock Beef Packers Co., 540 S.W2d 303, 304 (Tex. 1976);

4 Texas TORTS AND REMEDIES, supra, 8§ 52.06[6].

The enployer’s liability for the acts of its enployees is
quite broad as long as they are acting within the scope of their
enpl oynent. Neither of the above rules protects the enpl oyer
fromacts done by its enployees of which it would not have

approved. Hooper v. Pitney Bowes, Inc., 895 S.w2d 773, 777

(Tex. App.--Texarkana 1995, writ denied). An enployer is |iable
for the foreseeable intentional and malicious acts of its
enpl oyees done within the scope of enploynent, even if not

aut hori zed. Houston Transit, 208 S.W2d at 881; Hooper, 895

S.W2d at 777-78;, Adam v. Dobie, 440 S.W2d 330, 334 (Tex. Cv.

App. --San Antonio 1969, wit dismd); see also Wllians, 71 F.3d

at 506; 1 Texas TORTS AND REMEDIES, supra, 8 4.02[2][f]. The

enpl oyer also is liable for the acts of its enployees conmtted
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within the scope of enploynent that are contrary to the express

orders of the enployer. Texas & P. Ry. Co. v. Hagenl oh, 247

S.W2d 236, 239 (Tex. 1952); 1 Texas TORTS AND REMEDIES, supra,
8 4.02[2][e]; see also Hooper, 895 S.W2d at 777.

3. Turning Aside fromthe Enployer’s Busi ness

However, the enployer’s broad liability is limted in that
an enpl oyee who detours fromthe enpl oyer’s business is not
acting wwthin the scope of enploynent. In Texas, “‘when the
servant turns aside, for however short a tine, fromthe
prosecution of the nmaster’s work to engage in an affair wholly
his own, he ceases to act for the master, and the responsibility
for that which he does in pursuing his own business or pleasure

i's upon him al one. Hagenl oh, 247 S.W2d at 241 (quoting

Galveston, H & S A Ry. Co. v. Currie, 96 SSW 1073, 1074 (Tex.

1906) ); see also 1 Texas TORTS AND REMEDIES, supra, 8 4.02[2][c]. No
liability extends to the enpl oyer when the intentional tort is
“actuated by personal aninpsity” and there is “no close relation
between the [tort] and the performance of the duties of
enpl oynent.” Hagenl oh, 247 S.W2d at 241.

Rodri guez cites several exanples where the enployer was not
held liable for an enployee’s acts done while “turned aside” from

the enpl oyer’s business. See Smth v. M Sys. Food Stores, 297

S.W2d 112, 114 (Tex. 1957) (finding no enployer liability for
assault and false arrest by security guard of shoplifter’s spouse
where assault was directly in response to comments by spouse);

Lowy v. Anderson-Berney Bldg. Co., 161 S.W2d 459, 462 (Tex.
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1942) (finding a | ack of evidence that enpl oyee who intentionally
hit an independent contractor was within scope of enploynent);

Viking v. Circle K Conveni ence Stores, Inc., 742 S.W2d 732, 733-

34 (Tex. App.--Houston [1st Dist.] 1987, wit denied) (finding no
enpl oyer liability where enpl oyee |eft store unattended to
retrieve a gun and shoot a person for scratching his car);

Bradford v. Fort Wrth Transit Co., 450 S.W2d 919, 927 (Tex.

Cv. App.--Fort Worth 1970, wit ref’d n.r.e.) (sustaining jury
verdi ct which found that bus driver’s sole notive in shooting
passenger who attacked himwas self defense and not within scope
of enploynent); Adam , 440 S.W2d at 332-33 (finding no enpl oyer
liability for enployee’s killing of person who failed to close a
gate on a ranch where the enployee left the land to confront the

deceased); Mtchell v. Ellis, 374 S.W2d 333, 335 (Tex. G v.

App. --Fort Worth 1964, wit ref’d) (finding no enployer liability
for enpl oyee’ s negligent parking of truck while stopped to get
cigarettes).

Besi des t he above physical exanples of an enpl oyee turning
aside fromthe enpl oyer’s business, Rodriguez argues that a
mental turning aside al so takes an enpl oyee outside the scope of

his enploynent. He relies upon Standard Gl Co. v. United

States, 307 F.2d 120 (5th Gr. 1962), and the Restat enent

(Second) of Agency 8 235 for the proposition that an enpl oyee can

be performng the acts of its enployer, but still be acting
out side the scope of his enploynent when his notives are to

acconplish a purpose of his own. Hi s reliance upon Standard Q|
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is msplaced, however, because it applies federal |aw, not Texas
law, in discussing whether crimnal liability, not tortious
liability, should be inputed to an enployer for the acts of its
enpl oyees in the process of stealing fromthat sane enpl oyer.
Id. at 122-23, 126- 30.

Rodriguez’s reliance upon the Restatenent does support his

proposition and is not necessarily m splaced because the Texas

Suprene Court has adopted the Restatenent’s general test for

respondeat superior, and where there is no contrary case law, it

is likely to follow rel ated provisions of the Restatenent. See

Aliota v. G aham 984 F.2d 1350, 1358 (3d Cir. 1993); see also

M Sys. Food Stores, 297 S.W2d at 114 (quoting RESTATEMENT ( SECOND)

OF AGENCY, supra, 8 229); Dobson v. Don January Roofing Co., 392

S.W2d 153, 155 (Tex. Cv. App.--Tyler 1965, wit ref’d n.r.e.)
(quoti ng RESTATEMENT ( SECOND) OF AGENCY, supra, 8 235). Section 235
states that if an act “is done with no intention to performit as
a part of or incident to a service on account of which he is

enpl oyed” then the act is not wwthin the scope of enploynent.
RESTATEMENT ( SECOND) OF AGENCY, supra, 8 235. Rodriguez relies upon
the comentary which notes that this rule applies even if the act
woul d be authorized on behalf of the enployer. See id. cnt. a.
The commentary goes on to state, however, that acts are within
the scope of enploynent “if the servant is actuated to sone
extent by an intent to serve his master” and notes that an

enpl oyer may still be |iable where an enpl oyee departs from

instructions for his own purposes if such departure is undertaken

18



wth the intent to serve his enployer. 1d. cnts. a & b. Section
236 addresses the circunstance where an enpl oyee acts with two
pur poses--one personal and one to further the business of the
enpl oyer--and inputes |liability even if the predom nant notive of

the servant is personal. [d. 8 236 & cnt. e; see alsoid. cnt. a

(including liability for the act and its manner of performance
for objects in conflict with enployer’s).*

Wt hout relying upon the Restatenent, Texas case |aw has

found an enpl oyer liable where the enpl oyee has nental ly turned

aside fromthe enployer’s business. In HT. Cab Co. v G nns, 280

S.W2d 360, 362 (Tex. Cv. App.--Glveston 1955, wit ref’d
n.r.e.), a cabdriver shot a passenger in a dispute over the
anount of a fare. The court accepted that the cabdriver was
“hunoring his own spite” in shooting the passenger, but it

sustained a jury verdict finding that the cab driver was acting

“In the case of defamation, the Restatenent goes even
further and inputes liability to the enpl oyer where the enpl oyee
has apparent authority or the enployer puts the enployee in a
position that facilitates the wongdoing. [d. 88 235 cnt. e,
247. Section 247's commentary notes that liability is inputed
when the enpl oyee’s “scope of enploynent of a servant includes
t he maki ng of statenents concerning others which he believes to
be true and privileged, the master is subject to liability for
untrue and unprivil eged defamatory statenents nade by the servant
concerning such others.” 1d. 8 247 cnt. a. Under the
Restatenent, “[t]he notive of the spokesman and the position he
holds are therefore immterial if the master has apparently
designated himto speak.” 1d. cnt. c.

The Restatenent’s special rules for defamati on are arguably
nmore |liberal than Texas's special rule for defamation because the
Restatenent’s rule allows the inputation of liability in the
absence of a duty to the enployer. See id. illustrations 2-3.
Because we find that the statenents were within the scope of
enpl oynent under the Texas rule, our decision does not rest upon
t he Rest at enent.
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within the scope of his enploynent when he shot the passenger.

ld. at 365. In Houston Transit Co. v Felder, the Texas Suprene

Court also sustained a jury verdict inputing liability to the
enpl oyer of a bus driver who assaulted another notorist who had
run into the bus. 208 S.W2d at 881. Al though the bus driver
stated that his attack was in direct response to the other
driver’s comments and because the other driver put his hands on
him the court sustained the jury verdict because the attack was
“so closely connected” with the performance of the bus driver’s
duty to collect information fromthe other driver. |1d. at 881;

see al so Hagenl oh, 247 S.W2d at 241 (citing cases where no

liability could be inputed because the “assault was actuated by
personal aninosity and . . . there was no close relation between
the assault and the performance of the duties of the enploynent”
(enphasi s added)).

4. Application of the Defanntion Rule

For an enployer to be liable for defamation by its enpl oyee
in Texas, the defamatory statenment nust be (1) referable to a
duty owed by the enployee to the enployer and (2) made while the
enpl oyee is in the process of discharging that duty. TexamQl,
436 S.W2d at 130. Texas courts have had no difficulty using
this rule to shield enployers fromliability where no duty to the

enpl oyer was being discharged. |In Wagner v. Caprock Beef Packers

Co., the Texas Suprenme Court found no duty upon which to inpute
liability. 540 S.W2d at 305. |In WAagner, a plant manager called

ot her enployers on his ow initiative and defaned a worker who
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had resigned. 1d. at 304. The conpany no |onger had any duty to
its departed enpl oyee that the plant manager coul d have been
di scharging for the conpany. Therefore, no duty existed to nmake

the unsolicited statenents. |d. at 305. In Seifert v. El Paso

Natural Gas Co., 567 S.W2d 77, 78 (Tex. G v. App.--El Paso 1978,

no wit), a fellow enpl oyee responded to requests for references
from prospective enployers and al |l egedly defanmed a forner
enployee. No liability was inputed to the enpl oyer because the
fell ow enpl oyee had no authority or duty to the enployer which
was bei ng di scharged when the statenents were nmade. 1d. at 79;

see also Geat Atl. & Pac. Tea Co. v. Majure, 167 So. 637, 638

(Mss. 1936) (finding nmanager’s statenents nade to direct blane
away from his wongdoing and onto a term nated enpl oyee coul d not
be inputed to enpl oyer because the manager nade the sl anderous
statenents regarding the term nation of an enpl oyee-at-w ||

about which the enployer had no duty to give information to third

parties two weeks after the termnation), cited with approval in

Wagner, 540 S.W2d at 305.

Texas courts al so have had no difficulty inmputing liability
under the defamation rule. In Texam QG l, the Texas Suprene Court
affirmed the appellate court’s holding that statenents nmade by
the director of a conpany that an enpl oyee was stealing fromthe
conpany were within the scope of enploynent and thereby all ow ng
liability to be inputed to the conpany. 436 S.W2d at 130
(affirmng Texam G| Corp. v. Poyner, 431 S.W2d 802 (Tex. G v.

App. --El Paso 1968, wit ref’d n.r.e.)). The statenents were

21



made in a business neeting and |later to the sane audi ence at a
soci al occasi on where no busi ness was conducted or di scussed.
Texam G|, 431 S.W2d at 805. The appellate court found that the
statenents were nmade in connection to the director’s continuing

i nvestigation of the thefts and were therefore within the scope

of enploynent. |1d. |In Hooper v. Pitney Bowes, Inc., supervisors

in a conpany sl andered an enpl oyee while investigating possible
inproprieties by the enployee. 895 S.W2d at 775-76. The
supervisors’ duties included controlling the activities of the
enpl oyee and hiring and firing enpl oyees. The supervisors mde
all of the statenents in the course of their investigation. I1d.
at 776-77. Based upon these two facts, the court found that the
jury’'s verdict that the statenents were outside the scope of

enpl oynent was agai nst the great weight of the evidence. |d. at
777. The court found that evidence that the investigation was
conducted in a way of which the enployer would not approve did
not bar the enployer’s liability because the activities of the
supervisors were of the kind that a supervisor was expected to

conduct . | d. In Ryder Truck Rentals, Inc. v. Latham 593 S. W 2d

334, 336 (Tex. G v. App.--El Paso 1979, wit ref’d n.r.e.), an
enpl oyee of Ryder sl andered Latham by saying that he was an

i nconpetent truck driver and that he abused Ryder’s equi pnent.
The court found that Ryder was liable for its enployee’s
statenents because they were referable to the enpl oyee’s duties
to deal with custonmers, refuse to rent to unfit drivers, and set

forth reasons for their refusal and because they were incident to
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the di scharge of these duties. |1d. at 337.
This court previously addressed Texas enployer liability for

defamation in the context of the Westfall Act in WIllians V.

Uni ted States. 71 F.3d at 504-07; see also Wlls, 474 F. 2d at

840 (applying the Texam G| defamation rule in the usual
respondeat superior context and finding no enployer liability
because no duty was being discharged). In WIllians, a
congressman al |l egedly defaned soneone during an interview with
the press. 1d. at 504. |In applying the general rule, we

anal yzed the case with respect to the congressnman’s duty to nake
public statenments about public issues in serving and respondi ng
to his constituency. 1d. at 507. The Wllianms court affirned
the district court’s substitution of the United States under the
Westfall Act because the statenents were nmade in discharging his
duties. [|d. Under the Texam G| defamation rule, the court
woul d have undoubtedly reached the sane result.

5. Applving the Law to Sarabyn and Royster

According to the stipulated facts, both Sarabyn and Royster
made i nconsi stent statenents that all egedly defamed Rodriguez to
the nmedia and to the investigators, including Congress.
Rodriguez al so all eges that Royster nade sim |l ar inconsistent
statenents to other ATF agents. Each type of statenent will be
considered in turn.

Bot h Sarabyn and Royster were authorized to speak to the
medi a on behal f of the ATF, and speaking to the nedia regarding

the raid on the Branch Davi di an conpound was part of their job
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responsibilities. Because of this specific authority, both
Royster and Sarabyn had a duty to the ATF to speak to the nedia
regarding the raid. Any statenents they made to the nedia were
incident to their discharge of this duty and were within the
scope of their enploynent by the ATF, and thus their enpl oynent
by the United States.

All of the allegedly defamatory statenents made by Sarabyn
and Royster to investigators, including any statenents nade to
Congress, were nmade in interviews or in testinony that the ATF
requi red of each of them The ATF directed themto speak to
investigators and to cooperate in the investigations. This
directive created a duty, if one did not already exist. The
statenents nade to the investigators were incident to the
di scharge of this duty.

Royster’s statenents to other ATF agents about the raid and
whet her the elenent of surprise was | ost were made either at the
direction of his superior, ATF Associate Director Hartnett, or to
ATF agents whom he supervised. In both cases, he had a duty.

One was inposed by Hartnett’s instructions; the other was

i nherent in his supervisory position to keep the agents worKki ng
under himinformed. 1In the discharge of these two duties, he
made the all egedly defamatory statenents.

Rodri guez argues that Sarabyn and Royster were acting purely
from personal notives in nmaking the statenents in order to direct
scrutiny away fromtheir mstakes in the raid on the Branch

Davi di an conpound. As di scussed above, purely personal notives
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woul d not necessarily take them outside the scope of their

enpl oynent because the nmaking of the statenents was so cl osely
tied to the discharge of their duties to the ATF to speak to the
press, investigators, and other ATF agents. That the statenents
were made to deflect scrutiny fromthenselves is not dispositive.
See WAgner, 540 S.W2d at 305 (citing with approval Mjure, 167
So. at 638 (finding that nanager’s statenents were nade to direct
bl ame away from his wongdoing and onto a term nated enpl oyee and
anal yzi ng the case based upon a |lack of duty)). Additionally,
that the agents mght lie to protect thenselves could be an

antici pated abuse of their authority. Cf. Aversa, 99 F. 3d at

1212 (noting that the Departnent of Justice “reasonably could
anticipate that an [Assistant U S. Attorney] entrusted with [the
power to informthe public about arrests, indictnments, and
convi ctions] m ght abuse it”).

Rodri guez al so argues that |lying serves no legitimte
pur pose of the ATF and therefore could not be on behalf of the
ATF and within the scope of enploynent. Torts rarely serve the
legitimate purposes of any enpl oyer. However, as discussed
above, acts contrary to the enployer’s express w shes can be
inputed to the enpl oyer, and by definition, defamation includes
lying. See BLACK' s LAwDicTtionary 417 (6th ed. 1990) (defining
defamation: “An intentional false comrunication, either published
or publicly spoken, that injures another’s reputation or good
nanme.”). As discussed above, Texas courts have formul ated and

applied a special rule for defamation by an enpl oyee to inpute
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liability to an enployer. See, e.q., Texam GO l, 436 S.W2d 129;

Hooper, 895 S.W2d 773; Ryder Truck Rentals, 593 S.W2d 334. The

exi stence of these cases and of the Texam Ol defamation rule
denonstrates that lying can be inputed to an enpl oyer in Texas.

Under the Westfall Act, state |aw determ nes whether the
conduct was within the scope of enploynent. Grcia, 62 F.3d at
127. Once the conduct is determned to be within the scope of
enpl oynent, the United States is liable, subject to the
limtations of the FTCA, |ike any other enployer. See Wstfall
Act, Pub. L. No. 100-694, sec. 2(a)(2), 102 Stat. at 4563 (1988)
(“The United States, through the [FTCA], is responsible to
injured persons for the common |law torts of its enployees in the
sanme manner in which the common | aw historically has recogni zed
the responsibility of an enployer for torts commtted by its
enpl oyees within the scope of their enploynent.”). Therefore,
lying may be within the scope of enploynent of a federal enployee
under the Westfall Act.

Rodri guez’ s argunent that nondefanmatory statenents nade by
the defendants were within the scope of enploynent but defamatory
statenents nmade i nmedi ately before, after, or between
nondef amat ory statenents are outside the scope of enploynent does
not pass mnuster under Texas |aw. Sarabyn and Royster did not
al ternate between the ATF' s busi ness and turning aside fromthat
busi ness as they noved from sentence to sentence in their
statenents. Their statenents to investigators, the press, and

ot her agents were actuated by their duties to the ATF because
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they were directed by the ATF to speak to the press, the

i nvestigators, and other agents. Fromthe stipulated facts, it
is at | east conceivable that Sarabyn and Royster could have

t hought m sguidedly that they were protecting the ATF, as a
whol e, from enbarrassnent at the sane tinme as they were
protecting thenselves. The ATF was under investigation as nuch
as any one agent in the investigations into the raid. Even

t hough the ATF woul d not have approved of making false statenents
to the press, investigators, or other agents, under Texas | aw,
liability would be inputed to the ATF under the circunstances
here. The statenents nade here are of the kind that these agents
were aut horized and expected to nmake and were cl osely connected
to the performance of their duties; therefore, as in TexamQ |,

Hooper, Houston Transit, and H.T. Cab, the statenents are within

t he scope of their enploynent.?®
W reverse the district court’s denial of the notions for

certification that Sarabyn and Royster were acting wthin the

°> Texas al so has a statute sinlar to the Westfall Act under
whi ch defamati on has been found to be inputable to the enpl oyer.
Texas has granted imunity to school district officials acting
wthin the scope of their enploynent, but only for acts that
i nvol ve the exercise of judgnent or discretion. Tex. Epuc. CopE
ANN. 8§ 22. 051 (West 1996). This limtation does not exist under
the Westfall Act because Congress passed the Act to renove such a
[imtation. Conpare 28 U.S.C. §8 2679 and H Rep. No. 100- 700, at
1-4 (1988), reprinted in 1988 U.S.C. C. A N 5945, 5645-47, with
Westfall, 484 U S. at 299. However, despite the scope of
coverage being narrower than under the Westfall Act, the
def amati on cases construing the statute have al ways found the
official to be covered by the statute and thus i mune. See Jones
V. Houston Indep. Sch. Dist., 979 F.2d 1004 (5th Gr. 1992);
Anderson v. Blankenship, 790 F. Supp. 695 (E.D. Tex. 1992);
Hammond v. Katy Indep. Sch. Dist., 821 S.W2d 174 (Tex. App.--
Houston [14th Dist.] 1991, no wit).
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scope of their enploynent by the United States. In relation to
the acts alleged in this appeal, Royster was acting wthin the
scope of his enploynent for the entire period, and Sarabyn was
acting wwthin the scope of his enploynent except during the
fifty-four-day period of his termnation fromthe ATF as

di scussed below. That this decision may result in Rodriguez
bei ng deprived of a renedy and Sarabyn and Royster avoiding the
consequences of their allegedly tortious actions is unfortunate,
if not distasteful, but Congress has chosen to grant imunity to

federal enployees in this situation

C. Sar abyn for the Period of his Term nation

The district court properly denied Sarabyn’s notion for
certification for his period of termnation. Sarabyn argues that
he should be certified as acting in the scope of his enpl oynent
wth the ATF for the period from Cctober 28 to Decenber 21, 1994.
During this period, he was term nated fromthe ATF. However
pursuant to a settlenent, he was reinstated to his forner
position retroactively to the date of term nation with back pay
and all his benefits restored. Sarabyn argues that because the
settlenment explicitly stated that the reinstatenent was
retroactive to the date of term nation and provided for back pay
and benefits, it would be inconsistent not to certify himunder
the Westfall Act for this period. The Governnent has not noved
to certify Sarabyn for this period.

Wt hout deci di ng whet her Sarabyn’s reinstatenent would be
adequate to constitute himan “enpl oyee” under the Westfall Act
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during the period of his termnation, that reinstatenent is not
sufficient to bring his conduct during that period wthin the
protections of the Westfall Act. |In the case of defamation,
Texas law requires that the allegedly defamatory statenent be
referable to a duty and incident to the discharge of that duty to

inpute liability to the enployer. See TexamQl, 436 S.W2d at

130. During the period of his termnation, Sarabyn had no duty
to the ATF that he could be discharging as he was not then
charged with any duties to the ATF. Hi s retroactive

rei nstatenent does not place a duty upon himafter the fact that
woul d then allow himto have been acting within the scope of his

enpl oynent .

D. Judi ci al Est oppel

The defendants also claimthat Rodriguez is judicially
estopped from arguing that the ATF knew surprise was | ost by
contentions he nmade in another |awsuit arising out of the events
at the Branch Davi di an conpound. The district court did not find
that this claimaffected its decision to deny the certification
not i ons. As di scussed above, it is not necessary for us to
consider the judicial estoppel argunent in resolving the

certification question under the Westfall Act.

I V. CONCLUSI ON
For the foregoing reasons, we AFFIRMin part the district

court’s order denying Sol onon certification and denyi ng Sarabyn
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certification for his period of termnation and VACATE in part
the district court’s order denying Sarabyn and Royster
certification for the tine each was enployed with the ATF and
REMAND t he case to the district court for further proceedi ngs
consistent with this opinion. Rodriguez shall bear the costs of

this appeal, except that Solonon shall bear his own costs.
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