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RHESA HAVKI NS BARKSDALE, Circuit Judge:
We granted rehearing en banc to consider whether, in order to
rebut the entrapnment defense raised by David Brace, the Governnent

was required to prove “positional predisposition” on his part, a

new requi renent utilized in another circuit and by the panel; but,

. Judge Jones concurs only in the result. Judge Smth
joins in parts I, II1.A2, Il.B., and Il.C and concurs in the
result.



we conclude that we cannot address that subissue because it was
neither preserved in district court nor even raised, for the first
time, on appeal. Instead, at issue is sinply whether, under our
exi sting precedent, Brace was entrapped as a matter of |aw

A jury convicted Brace and Shannon Knox of noney | aunderi ng.
On appeal, the panel affirnmed as to Knox; but, it reversed Brace’s
convictions, finding entrapnent as a matter of |aw, because the
Governnent failed to prove “positional predisposition” on the part
of Brace. |In taking this case en banc, we severed Knox, wth the
panel opinion as to him remaining unaffected; of course, as to
Brace, we vacated that portion of the opinion as it related to him
United States v. Knox, 112 F.3d 802 (5th Gr.), severed and granted
rehearing en banc by 120 F. 3d 42 (5th Gr.), cert. denied as to
Knox, = US |, 118 S. . 616 (1997). Upon rehearing en banc
as to Brace, we AFFI RM

| .

Brace was the pastor of Faith Metro Church in Wchita, Kansas.
In 1991, the church began construction on an 80,000 square foot
bui I di ng, financed through bonds, which required nonthly paynents
of approxi mately $65, 000. The church al so owned and operated five,
| argely unprofitable, radio stations in the Wchita area, which had
requi red an i nvest nent of approxi mately $500, 000 over three years.

In 1993, due to financial difficulties arising from these



obligations, the church issued bonds and sought short-term
unsecured | oans.

Brace net in May 1994 wwth M ke d ark, a financial consultant
from Houston, Texas, and O ark’s assistant, Knox. During this
nmeeting, Brace decided to pursue alimted private offering in the
amount of $10.8 million to retire the church’s outstandi ng debt.
The church trustees approved the plan and the offering began in
Septenber 1994; but, there were few responses and no noney was
raised. Shortly after the offering began, Knox net Roy C arkston,
a financier, in Qctober or Novenber 1994; and Knox gave C arkston
a copy of the private offering prospectus. In February 1995,
Cl arkston tol d Knox that he knew of sonme “Sout h Anerican i nvestors”
who mght be interested in Faith Metro Church.

Concerni ng those “investors”, while Brace had been attenpting
unsuccessfully to secure financing for his church in Kansas,
undercover federal agents were conducting a noney |aundering
investigation in San Antoni o, Texas. Beginning in October 1994,
around the tinme that Knox first nmet wth darkston, Drug
Enf orcenment Adm ni stration Speci al Agent Gonzal ez net several tines
wth Carkston, who was suspected of noney |aundering. Agent
Gonzal ez identified hinmself as a Colunbian narcotics trafficker
seeking to | aunder noney from cocai ne sal es.

In early March 1995, O arkston contacted United States Custons

Special Agent G sneros, who was operating undercover as the



“accountant” for Agent Gonzal ez, and informed Agent C sneros that
he had a “major big tinme guy” from“a church group” who was “very
interested” in talking to G sneros and wanted to “cl ose” the deal
the follow ng weekend. (During the investigation, conversations
bet ween t he Agents and Brace, Knox, and O arkston were recorded, by
video and/or audio, with the exception of the two following 17
Mar ch neetings.)

On 17 March 1995, Agents Gonzalez and Cisneros net wth
Clarkston at a San Antonio hotel. C arkston stated that he knew a
m ni ster who was interested in |aundering the cocai ne noney, and
that the mnister’s financial advisor was in town and eager to neet
wth them At this tinme, the Agents had no know edge of the
identity of either Brace or Knox. Agent Gonzalez told O arkston
that he did not want any innocent people involved in the operation
and asked if the mnister (Brace) knew Gonzalez was a cocaine
trafficker |ooking to | aunder cocai ne proceeds. C arkston stated
that the mnister and his financial advisor knew and did not care.

That sane afternoon, C arkston brought Knox to the hotel to
nmeet the Agents. Knox told themthat he was the representative for
the m nister and wanted to negoti ate a deal. The Agents tol d Knox,
early in the conversation, that Agent Gonzal ez was a Col onbi an drug
trafficker; that Agent Ci sneros was the accountant for the drug

organi zation; and that the deal involved |aundering noney from



cocai ne sales. Knox responded that he and the mnister knew this
and were not concerned about the noney’ s source.

Knox expl ai ned that Brace’s nonprofit Kansas corporation, New
Life Fellowship, Inc., d/b/a Faith Metro Church, could | aunder the
money; and, that the transaction would not arouse suspicion,
because a mnister was involved. Knox provided a copy of the
private offering prospectus for Faith Metro Church. Agent Gonzal ez
told Knox that the Agents needed to neet with Brace to ensure that
he understood that they were drug traffickers seeking to |aunder
cocai ne proceeds. Knox stated that Brace would gladly neet with
t hem and could do so within 12 hours.

Over the next fewdays, Carkston left tel ephone nessages with
Agent Ci sneros that Knox and Brace were in San Antoni o and ready to
meet with the undercover Agents. On 24 March 1995, Agents Gonzal ez
and Cisneros nmet Brace, along wth Carkston and Knox, in a San
Antoni o hotel room Gonzal ez stated that he was authorized to
“invest” up to $10 mllion, but that Knox and Brace would first
need to transfer some test anmpunts, around $100, 000.

Brace quickly agreed, assuring that he would do what ever was
necessary in order to acconplish his goal and satisfy Gonzalez’s
organi zation. The Agents then stated that they needed to “go into
the delicate issues”, so that “there [were] no m sunderstandi ngs”
or “confusion as to where the noney [was] comng froni. During the

nmeeting, Agent Cisneros stated: “[Agent Gonzalez] plainly puts it



that the noney is fromthe sale of cocaine trafficking. That

it is narcotics noney. ... he is asking you to |aunder noney”.
Brace responded: “I have nonies that | know that cone to the
church. | don’t have a questionnaire ... where these nonies cone
from” Brace told the Agent that he knew that he had received
funds “from sources that, uh, would be questionable”. Brace then
stated: “I prayed to God ... because | wanted to know if | was
supposed to do this”. According to Brace, “God said that ... He
hel ped put this [Jtogether.” Finally, Brace told the Agents: *“I

appreci ate the fact that you want to be very straight forward and
up front with ne. ... but, uh, that does not concern ne, really.”

Brace and Knox stated that they were surprised, however, by
the $10 mllion figure, because they had originally been seeking
only $3 million. Brace and Knox stated that they would need some
time to figure out how long it would take to transfer and repay
this larger amount. Agent Gonzal ez expl ained that he would give
vari ous denom nations of cash to Knox and Brace; and t hey responded
that they had already di scussed those matters, although the Agents
had never before net with Brace. Gonzal ez agreed to pay Brace,
Knox, and O arkston six percent of the transferred anmount. Brace
assured the Agents that he was ready to transfer the test nobney,
but Agent Gonzalez told himto have patience and wait.

A nmonth later, on 24 April 1995, Knox telephoned Agent

Cisneros, informng himthat Brace was in San Antonio and ready to



take the first test noney. Knox stated also that he and Brace had
already “contrived a systeni to quickly deposit and transfer the
first $100, 000.

Two days | ater, Agent Cisneros nmet with Brace and C arkston in
San Antonio. At the beginning of the neeting, Agent Cisneros told
Brace that the Col onbi an organi zati on had just “crossed” three tons
of cocaine into the United States, and explained, “[s]o ... now
there’s a ot of profit”. Agent C sneros gave Brace the account
nunber for an undercover account in a London bank. Brace stated he
would wire the $100,000 from his Wchita bank, but suggested
transferring the noney i nstead to a donesti c bank, because it would
clear faster and because Faith Metro Church had not previously
transferred noney to a foreign bank. Agent Cisneros told Brace
that “the Col onbi ans” probably would not change the destination
account; but, that all other details of the transaction were |eft
to Brace.

Brace al so discussed how the $10 million would be repaid: he
pl anned to nake paynents of $50,000 per nonth for the first two
years; of $100,000 per nmonth for the next two years; and then pay
the balance. During this neeting, undercover Agents Gall man and
Pi neda gave $100,000 to Brace. Agent Ci sneros offered Brace two
opportunities to wthdraw fromthe transaction, but Brace declined

both tines.



Brace enlisted Mark Raccuglia, a staff nenber at Faith Metro
Church, to hel p | aunder the noney, giving hi mspecific instructions
to obtain cashier’s checks with different remtters fromcertain
banks and to deposit them in specific accounts. And, Brace
instructed Raccuglia to use cashier’s checks in anobunts |ess than
$3000 each, in order to avoid the internal records policy at the
banks.

Brace successfully transferred this first test anobunt to the
London account, and told C sneros that he was ready to transfer the
next test anmount. Knox tel ephoned Agent Ci sneros on 3 May and told
him that Brace received $3000 as his share for the first test
transfer.

Two days | ater, on 5 May, Agents Ci sneros and Gal Il man nmet with
Brace in San Antonio to discuss the second test transfer. Brace
was told to make a transfer to a donestic account, ostensibly Agent
Gallman’s. Brace said that there were no difficulties running funds
through his church’s accounts, because they were |isted as
of ferings or donations. Brace also suggested that, to avoid
suspi cion, they not transfer the sane anount again.

Brace told Agent Gallnman that he woul d account for the noney
transfers in installnents, carried on his books as a |oan, and
woul d assimlate it over tinme through church offerings. And, Brace
explained that, because Faith Metro Church was a 501(c)(3)

corporation, the books were not public records. Brace inforned the



Agents that he woul d explain the next test transfer as an advance
paynment on interest for the |large | oan he woul d soon be recei ving.
Brace indicated that his involvenent in this operation was
“supposed to happen” and that

the fact is that "'mnot ... getting a whole

lot of ... respect. ... | alnbst have to go to

[] bankers and [] show themthat ... | do not

need the noney in order for themto loan it to

ne. And then [], frankly [], ... |’'m just

tired of being sonebody’s whi ppi ng dog.

After receiving the second $100,000 test anount, Brace
comented to the Agents, “l have a feeling that neither one of you,
have ever conme across a pastor like ne”. Brace confirmed that he
woul d agai n recei ve $3000 as hi s conm ssion. (Brace apparently had
excluded darkston from this neeting because of potential
di sagreenent over how to split the six percent conm ssion.)

When Brace returned to Kansas with the second $100, 000, he
directed Raccuglia to research cash reporting requirenents.
Raccuglia told Brace that his research indicated that Brace was
nmoney | aundering, but Brace assured himthis was not true. Brace,
again with Raccuglia's assistance, successfully transferred the
money from the church’s Wchita bank; this tinme, to a donestic

bank.

After the second test transfer, Knox told Agent C sneros that

Brace had 11 accounts set up through which he could nove $4 mllion
in 30 days. Knox said that Brace was willing to make anot her test
transfer and that “ten mllion dollars is just the tip of the



i ceberg that we can put through [Faith Metro Church]. [It’s turning
into a washing machine real fast”. In a subsequent telephone
conversation between Agent Ci sneros and Brace, Brace reiterated
Knox’s information about the 11 accounts and said that he had
acquired a large safe in which to store the noney.

On 12 May, Agent Cisneros net with Brace, Knox, and d arkston
and delivered the | ast test anount, this tine for $150, 000. Agent
Cisneros stated that “the Col onbi ans” would soon start with $5
mllion of the “big noney”, which would include a bonus for Brace.
Brace responded that he had soneone researching “what raises
eyebrows overseas”, and that he could transfer the test anount
usi ng accounts at three separate banks. Agent G sneros enphasi zed
t hat the Col onbi ans were dangerous dope deal ers.

Brace and Knox successfully transferred the third test anount.
Brace told Raccuglia that Knox handl ed the transfer, because Brace
“wanted [ Knox] to be as involved in it as he was”.

On 18 May, Knox tel ephoned Agent Cisneros and told hi mthat he
and Brace were in San Antonio and ready to do the big deal (even
t hough no arrangenents had been nade by Agent Cisneros for it to
happen then). Brace tel ephoned Agent Ci sneros | ater and apol ogi zed
for appearing too anxious. Agent Cisneros testified that he
del ayed further action, repeatedly enphasizing that the Col onbi ans
were ruthless drug dealers, so that Brace and Knox woul d have an

opportunity to “cool down” and withdraw. During this “cool down”

10



period, Brace repeatedly tried to contact Agent C sneros by
t el ephone.

On 16 June, Agent Cisneros had a tel ephone conversation with
Brace and Knox. Knox said that he and Brace, after working
together for 48 hours, had the necessary equi pnent to transfer the
noney. Brace added that he had several suitcases of different
sizes and asked how the nobney was packaged. Agent Ci sneros
responded that the Col onbi ans were thinking about waiting awhil e,
to which Brace replied:

" mnot goin anypl ace.

Uh, |I’m not ancy. Uh, you know, |’ m ready
just like you to finish it. Uh, |’ve got ny
things in place at hone. Uh, |’ m prepared.
Uh, in fact, I’m[] probably over-conservative
and over-killed at hone as far as protection
and as far as, uh, making sure of safety and
[] poving things....

On 21 June, Brace and Knox net with undercover Agents in a
parking ot in San Antonio and accepted three canvas bags filled
wi th paper clippings approximting the weight of $10 mllion in
cash. Brace and Knox |eft the parking lot in Brace’s car with the
bags, intending to drive to Kansas, but were arrested i nmedi ately.
The arresting Agents found a .380 caliber sem -automatic pistol in
the back seat of Brace's car, along with a fully-loaded clip of

anmmuni tion. Brace had bought the pistol the day before his arrest,

11



because he thought that “the Col onbi ans” expected himto protect
t he noney.

Brace and Knox signed witten statenents admtting to their
i nvol venent in the noney | aundering. Each was charged with one
count of conspiring to |launder noney and one count of |aundering
nmoney; Brace, also on two other noney | aundering counts. C arkston
was al so indicted; he pleaded guilty.

I n Decenber 1995, Brace and Knox were tried jointly; their
sol e defense was entrapnent. A jury convicted themon all counts,
and Brace was sentenced to 175 nonths inprisonnent and fined
$10, 000.

Knox’ s convictions and sentence were affirnmed by a panel of
our court, Knox, 112 F.3d at 810-14; but, it reversed Brace's
convictions, holding that, because the Governnent failed to prove
the elenent of “positional predisposition” beyond a reasonable
doubt, Brace was entrapped as a matter of |aw. ld. at 806-10
Subsequently, our court severed the affirmance with respect to
Knox; but, as for Brace, we vacated that portion of the pane
opinion pertaining to his convictions and granted rehearing en
banc. Knox, 120 F.3d at 43.

.

The i ssues presented by Brace on appeal are that the district

court commtted reversible error: (1) by failing to hold he was

entrapped as a matter of law, (2) by using our pattern jury

12



instruction on entrapnent; and (3) by incorrectly calculating his
sentence. CQur reason for rehearing was to address, concerning the
entrapnent issue raised by Brace, the panel’s adoption of a new
“positional predisposition” requirenent.
A
The Suprenme Court first recogni zed the entrapnment defense in

Sorrells v. United States, 287 U S. 435 (1932). It described
entrapnent as “when the crimnal design originates wth the
officials of the governnent, and they inplant in the mnd of an
i nnocent person the disposition to conmt the alleged of fense and
i nduce its conmmssion in order that they may prosecute”. ld. at
442 (enphasi s added).

[ T] he defense of entrapnent is not sinply that

the particular act was conmmtted at the

i nstance of governnent officials. ... The

predi sposition and crimnal design of the

def endant are relevant. But the issues raised

and the evidence adduced nust be pertinent to

the control li ng questi on whet her the def endant

is a person otherwise innocent whom the

governnent is seeking to punish for an all eged

of fense which is the product of the creative
activity of its own officials.

| d. at 451 (enphasis added).

The Court found entrapnent as a matter of law in Sherman v.
United States, 356 U S. 369 (1958), when a drug addict repeatedly
rejected offers froman undercover officer to buy drugs, including
appeals of synpathy for the wundercover officer’s needs and

i nducenents for the addict to return to his drug habit. “To
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det erm ne whet her entrapnent has been established, a |ine nust be
drawn between the trap for the unwary i nnocent and the trap for the
unwary crimmnal”. |d. at 372.

In performng this determ nation, the Court instructed that
t he def endant shoul d be subjected to “an ‘ appropri ate and searchi ng
inquiry into his own conduct and predi sposition’ as bearing on his
claim of innocence”. ld. at 373 (quoting Sorrels, 287 U S. at
451) . Therefore, Sherman focused on the accused, not the
under cover officer, and found that he was not predi sposed because,
inter alia, there was a | ack of evidence that he was currently in
the drug trade, no drugs were found in his residence, he did not
appear to make a profit on the sales, and he was trying to overcone
his drug habit. 1d. at 375-76.

United States v. Russell, 411 U S 423 (1973), relying on
Sorrells and Shernman, keyed on the defendant’s subjective intent,
rat her than t he undercover officer’s objective conduct: “It is only
when the Governnent’s deception actually inplants the crimna
design in the mnd of the defendant that the defense of entrapnent
cones into play”. Id. at 436 (enphasis added). This test would
negat e an entrapnent defense for defendants who are ready to conm t
a crinme, even though they were subjected to i nducenents that “m ght
have seduced a hypot heti cal individual who was not so predi sposed”.

ld. at 434.

14



In Hanpton v. United States, 425 U S. 484 (1976), the Court
revisited this subjective predisposition standard, holding that
“Russel|l definitively construed the defense of entrapnment to be
focused on the question of predisposition”. ld. at 492 n.2
(Powel I, J., concurring). However, only a plurality of the Court
agreed that Russell stood for the proposition that, when the
defendant’ s predisposition is proven, an entrapnment defense can
never be established solely on governnental m sconduct. ld. at
488- 89.

Mat hews v. United States, 485 U S. 58 (1988), synthesized
Court precedent on the entrapnent defense:

[A] valid entrapnent defense has two related
el ements: governnent inducenent of the crine,
and a lack of predisposition on the part of
the defendant to engage in the crimnal
conduct. ... Predisposition, “the principal
elenment in the defense of entrapnent,”

focuses wupon whether the defendant was an
“unwary innocent” or, instead, an “unwary

crimnal” who readily availed hinself of the
opportunity to perpetrate the crine.

ld. at 63 (citations omtted).
In 1984, based upon the foregoing entrapnent precedent, our
court reaffirmed the key conponents of the defense:

Consistent with this summary of Suprenme
Court directives, our inquiry always has been
on the defendant’s predisposition, his intent
or wllingness--before contact with governnent
agents and inducenent--to conmt the crines
charged. ... The concern is thus that the
accused is not guilty, since he had no
crim nal i nt ent not inplanted by the

15



governnent, rather than that he is guilty but
may avoid the consequences of his crimnal
conduct because of the governnent’s undue
i nducenent.

United States v. Henry, 749 F.2d 203, 210 (5th Gr. 1984) (en
banc) (enphasis added).

Al nost eight years later, however, in Jacobson v. United
States, 503 U. S. 540 (1992), the Court held that a defendant was
entrapped as a matter of | aw when officers nade repeated attenpts,
for two-and-a-half vyears, to induce him to purchase child
por nography through the mails. Due to the Governnent’s relentl ess
conduct, which included urging the defendant to take a stand
agai nst censorship and for freedom of expression, the Court held
that rational jurors could not find, beyond a reasonable doubt,
“that petitioner possessed the requisite predisposition prior to
the Governnent’s investigation and that it existed independent of
t he Governnent’ s many and vari ed approaches to petitioner”. 1d. at
553 (enphasi s added).

For our purposes here, one post-Jacobson case, from another
circuit, also cones into play: United States v. Hollingsworth, 27
F.3d 1196, 1200 (7th Cr. 1994) (en banc). It interpreted Jacobson
to require evidence that the defendant was “so situated by reason
of previous training or experience or occupation or acquai ntances
that it is likely that if the Governnent had not induced himto

commt the crinme sone crimnal would have done so”.
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Predi sposition is not a purely nental state,

the state of being wlling to swallow the
governnent’s bait. |t has positional as well
as dispositional force. .. A public

official is in a position to fake bri bes; a

drug addict to deal drugs; a gun dealer to

engage in illegal gun sales. For these and

other traditional targets of stings all that

must be shown to establish predisposition and

thus defeat the defense of entrapnent is

willingness to violate the Ilaw wthout

extraordinary inducenents; ability can be

presuned. It is different when the defendant

is not in a position wthout the governnent’s

help to becone involved in illegal activity.

Such cases, illustrated by Jacobson[,]

are rare.
Id. The Seventh Circuit found that the defendants, a farner and an
orthodontist, were “objectively harm ess”, because “[n]o real
crimnal would do business with such [novices]”. [|d. at 1202-03.
But see United States v. Thickstun, 110 F.3d 1394, 1397-98 (9th
Cr.) (rejecting the Hollingsworth “positional predisposition”
standard), cert. denied, = US __ , 118 S. C. 305 (1997).
1

Brace clains that he was entrapped as a matter of law. The
Gover nnent acknow edges that it induced him to |aunder noney.
Therefore, at issue is whether the evidence was sufficient to
prove, beyond a reasonabl e doubt, that he was predi sposed to do so.
For deciding that issue, we nust first exam ne subi ssues raised by
the parties. But, in so doing, we have discovered that, as
soneti mes happens when we take a case en banc, this is an instance

i n which the reason for reheari ng evaporated, because a “positional
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predi sposition” subissue was neither preserved in district court
nor even presented, for the first tinme on appeal, to the panel.

It goes without saying that we are a court of review, not of
original error. Restated, we reviewonly those i ssues presented to
us; we do not craft new issues or otherw se search for themin the
record. E.g., United States v. Johnson, 718 F.2d 1317, 1325 n. 23
(5th Gr. 1983) (en banc) (we wll not review inproper jury
instruction if neither raised in trial court nor clainmed on appeal
to be error). It is for the parties, those who have a stake in the
litigation, to decide which issues they want to pursue, at trial
and on appeal. Diverse reasons underlie the choices the parties
make. Li kewi se, other obvious factors conme into play, such as
judicial efficiency and econony, fairness to the courts and the
parties, and the public interest in litigation comng to an end
after the parties have had their fair day in court. Cf. United
States v. Atkinson, 297 U S. 157, 159 (1936); United States wv.
dano, 507 U. S. 725, 731 (1993); United States v. Calverley, 37
F.3d 160, 162 (5th Cr. 1994) (en banc), cert. denied, 513 U S
1196 (1995). In short, it is not for us to decide which issues
shoul d be presented, or to otherwise try the case for the parties.

Qur role is indeed |imted. Concerning our not acting as
| egislators, Justice Cardozo adnonished that a judge “is not a
knight-errant, roaming at will in pursuit of his own ideal of

beauty or of goodness”. CaArRDOzO, THE NATURE OF THE JUDI C AL PROCESS 141
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(1921). Needl ess to say, the sane is true regarding our not
addressing i ssues not presented to us.

In holding that Brace was entrapped as a matter of |aw, the
now vacat ed Brace-portion of the panel opinion adopted the above-
di scussed “positional predisposition” requirenent espoused by the
en banc Seventh Crcuit in Hollingswrth. Knox, 112 F.3d at 808
(vacated) (holding that “we nust | ook not only to the defendant’s
mental state (his ‘disposition’), but also to whether the def endant
was able and likely, based on experience, training, and contacts,
to actually conmt the crinme (his ‘position’)”) (enphasis added).

Not wi t hst andi ng the panel’s fidelity, the problemis that, as
di scussed infra, this “positional predisposition” subissue or
el ement was not presented by Brace either to the district court or
on appeal. And, as noted, our en banc reconsideration vacates the
panel opinion as to Brace. Knox, 120 F.3d at 42; 5th Cr. R 41.3;
see, e.qg., Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 529
n.2 (5th Gr. 1994). 1In short, the new “positional predisposition”
requi renent adopted by the now vacated Brace-portion of the panel
opinion is no nore. The reasons why this requirenent or elenent is
not at issue follow.

Qur court held, just eight nonths after Brace’s Decenber 1995
trial, that our pattern jury instruction on entrapnent, quoted

bel ow, reflects the holding in Jacobson, decided in 1992. United

States v. Hernandez, 92 F.3d 309, 311 (5th GCr. 1996), cert.
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denied, = US |, 117 S. C. 1437 (1997). In fact, in the case
at hand, the panel rejected a chall enge by Knox to the instruction,
citing Hernandez, w thout further discussion. Knox, 112 F.3d at
810 (non-vacated portion).

At trial, Brace did not object to Fifth Grcuit Pattern Jury
Instruction No. 1.28. It provides in relevant part:

The defendant asserts that he was a
victi mof entrapnent.

Where a person has no previous intent or
purpose to violate the law, but is induced or
per suaded by | aw enforcenent officers or their
agents to commt a crine, that person is a
victimof entrapnent, and the law as a matter
of policy forbids that person’s conviction in
such a case.

On the ot her hand, where a person al ready
has the readi ness and willingness to break the
law, and the nere fact that governnent agents
provide what appears to be a favorable
opportunity is not entrapnent. For exanpl e,
it is not entrapnent for a governnent agent to
pretend to be soneone else and to offer ... to
engage in an unlawful transaction.

If, then, you should find beyond a
reasonabl e doubt fromthe evidence in the case

t hat, before anything at al | occurred
respecting the alleged offense involved in
this case, the defendant was ready and willing

to commit a crinme such as charged in the
i ndi ct ment, whenever opportunity was afforded,
and that governnment officers ... did no nore
than offer the opportunity, then you should
find that the defendant is not a victim of
ent rapnent .

On the other hand, if the evidence in the
case should | eave you with a reasonabl e doubt
whet her the defendant had the previous intent
or purpose to commt an offense of the
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character charged, apart from the inducenent

or persuasion of sone officer ... of the

governnent, then it is your duty to find the

def endant not quilty.

The burden is on the governnent to prove

beyond a reasonabl e doubt that the defendant

was not entrapped.
(Enphasi s added.) As stated, this instruction is a correct
statenent of the holding in Jacobson.

Brace’s suppl enental (en banc) brief, in responding to our en
banc court’s expressed interest in the parties addressing
“positional predisposition”, urges, for the first time, that the
“positional predisposition” elenent is enbodied in this pattern
instruction. Specifically, he maintains that the terns “ready” and
“readi ness”, as used in the instruction, equate with the “ability”
to conmt a crinme. (Presumably, this tardy contention is offered
to explain Brace’s failure at trial to object to the entrapnent
instruction. |If so, this, of course, is nost inconsistent, as he
acknow edges, with his simlarly bel ated chal |l enge on appeal to the
pattern instruction, discussed infra, which he concedes is revi ened
only for plain error inthe light of his failure to object at trial
to the instruction. This tactic is not sinply “alternative
clains”; Brace, instead, “wants to have his cake and eat it too0".)

The now vacat ed Brace-portion of the panel opinion al so | ooked
to “ability”: “A defendant may have the desire to commt the crineg,

but may be without any ability to do so. The defendant is able to

commt the crinme only when the governnent steps in and provides the
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means to do so”. Knox, 112 F.3d at 807 (vacated) (enphasis added).
But, “ready and willing” is not necessarily synonynous with “ready,
wlling, and able”. Cf. Hendershot v. Amarillo Nat’'|l Bank, 476
S.wW2d 919, (Tex. CGv. App.--Amarillo 1972, no wit) (denying
specific performance of a contract, which requires the party
seeking performance to prove he is “ready, wlling and able” to
perform because “appellant failed to establish the essential
element of his ability to perforni) (enphasis added). (I'n
addition, the contention that the evidence fails to showthat Brace
was able to conmt the charged offenses is a dubious one. As
detailed infra, the successful conpletion of three test transfers
to bank accounts, both foreign and donestic, anong other evidence
of Brace’s role in the noney-laundering operation, appears
sufficient for the jury to find, beyond a reasonabl e doubt, that
Brace was nore than “able” to noney | aunder.)

In any event, it goes w thout saying that, when entrapnent is
rai sed agai nst a charged offense, the Governnent bears the burden
of denonstrating, beyond a reasonabl e doubt, that the def endant was
predi sposed. E.g., United States v. Byrd, 31 F. 3d 1329, 1335 (5th
Cir. 1994), cert. denied, 514 U S. 1052 (1995). On the other hand,
t he absence of entrapnent is not an essential elenment of a charged
of fense; instead, entrapnent is an affirmative defense. See United

States v. Elorduy, 612 F.2d 986, 990 (5th Cr.), cert. denied, 447
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U S 910 (1980). And, predisposition is generally a question of
fact for the jury. Sherman, 356 U S. at 377.

It follows that, when entrapnent is clained, the Governnent
should not be required to neet its predisposition burden by
provi ding evidence to the jury on an unlimted nunber of possible
ent r apnent t heori es or el enent s, such as “positiona
predi sposition”, never raised or nentioned by the defendant by
nmoti on, objection, or countervailing evidence. Cf. United States
v. Valencia, 645 F.2d 1158, 1176 (2d Cr.) (Van Gaafeiland, J.,
concurring in part and dissenting in part) (stating that a
def endant should not be allowed to deny comm ssion of a crine and
then, at the close of all the evidence, ask for an entrapnent jury
charge, because “[d]efense counsel should not be allowed to
maneuver the Governnment out of introduci ng whatever proof it has on
the issue of defendant’s predisposition”), anended by 669 F.2d 37
(2d G r. 1980). Therefore, it is unknown whether, at trial, the
Gover nnent woul d have introduced or enphasized certain evidence
relating to Brace’s ability to noney | aunder, if it had been pl aced
on noticeindistrict court that ability was at issue. But, again,

it was not placed on such notice.?

2 The dissent maintains that we should consider the
positional predisposition subissue or elenent, even though the
parties have failed or chosen not to do so, on the basis that |egal
analysis is an inherent function of an appellate court. Thi s
sweepi ng st atenent need not be addressed, because the “positional”
subi ssue (i.e., that Brace did not have the ability to carry the
underlying act to fruition) involves both factual and |egal
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In district court, in addition to not objecting to the
entrapnent instruction, as di scussed supra, Brace did not otherw se
mention “positional predisposition”, or a simlar concept. In
fact, Hollingsworth and Jacobson, relied upon heavily in the now
vacat ed Brace-portion of the panel opinion and decided | ong before
Brace’s trial, were not even cited by Brace at trial or sentencing.

During opening statenents and closing argunents at trial
Brace’s counsel urged that Brace was entrapped, but did not assert
“positional predisposition”, or otherwise claim that Brace was
unabl e to noney-I| aunder. During his opening statenent, which
covered 17 pages of transcript, Brace's counsel nmade the foll ow ng
coments that only hinted, at best, that the “positional
predi sposition” concept would be urged at trial:

Roy O arkston ... was really a noney | aunderer
in the true sense.

[ The Governnent] got [Brace] to |aunder one
hundred thousand dollars, and to do as they

conponents. As noted above, due to Brace's not raising the issue
of positional predisposition, the Governnent and the district court
were never on notice that Brace’'s ability to commt the crine was
at issue, legally or factually.

Along this sane line, we need not address the dissent’s
statenent that, in crimmnal trials, sufficiency-of-the-evidence
i ssues may be preserved with general objections. Instead, as noted
supra, Brace’'s sufficiency-of-the-evidence issue was preserved by
his general notions for judgnent of acquittal; it is the factua
and | egal subi ssue of whether Brace was in the position to conmt
the crinme that was never raised, and, hence not preserved.
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told himto do by sending that noney to their
account wherever.

Roy Carkston ... was sending letters and
telling [Brace] how this would be done, and
we’'re going to show you those |etters that Roy
Cl arkston created to give himthe opportunity
to go to his bankers, and perpetrate the
transactions that were necessary to do this.

[We' re going to show you the sinple, alnost
si npl eton manner in which [Brace] was talking
to these people about [how] he had to learn
these things, and you know, he’'d learn them
and he’d learn themand he’'d learn them And
he’d do it, and he could do it, and he felt
that he could do it through his church and so
forth.

[ Brace] was lying to themabout his ability to
do what they wanted himto do...

Li kewi se, during closing argunent, spanning 22 pages of
transcript, Brace’'s counsel nade only the followng remarks
suggesting a “positional predisposition” elenent:

[Yfou talk about a virgin? [Brace] goes out
and sends his assistant to the library, of all
pl aces, to find out about noney | aundering so
that he could do it as effectively as possible
so that he could please them And he did, and
he | aunder ed.

God knows we have enough dope peddlers and
pushers and noney |aunderers who are
legitimatel y so.
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More inportantly, during the notions for judgnent of
acquittal, at the close both of the Governnent’s case-in-chief and
of all the evidence, neither counsel for Brace nor for Knox
present ed “positional predisposition” contentions, or ot herw se put
the Governnment on notice that this new elenent was being relied
upon. At the close of the Governnent’s case-in-chief, defense

counsel st ated:

COUNSEL FOR KNOX: ... | nove for a directed
verdict of acquittal on behalf of defendant
Shannon Knox. | think what the evidence has

shown is entrapnent as a matter of law. There
is no evidence to predisposition, and there’s
pl enty of evidence of inducenent. This is
entrapnent as a matter of law. So we nove for
a directed verdict of acquittal at this tine.

COUNSEL FOR BRACE: Yo Tanbien [ne al so].
(Enphasi s added.) And, at the close of all the evidence:
COUNSEL FOR KNOX: Your Honor, while we're
outside the [presence] of the jury I'd like to
renew nmy notion for a directed verdict.
COURT: Ckay. And [counsel for Brace], [do]
you join in that notion on behalf of your
client?
COUNSEL FOR BRACE: | do.
Jacobson was not cited by Knox until his notion for rel ease
pendi ng appeal. And, in seeking a downward departure at

sentenci ng, counsel for Knox referenced the

propensity to conmt a crinme, not necessarily
the gunption or ability, aside from being

presented the opportunity.... In real life,
how Ii kely would it be for [Knox and Brace] to
run into real Colonbian drug |ords? It’s
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pretty slim... These aren’t the kind of
peopl e real drug |ords enploy. They didn’t
have the ability, they didn't have the
crim nal make-up

This statenent was made by counsel for Knox, not Brace. I n any
event, this sentencing hearing statenent, which was obvi ously not
presented prior to the jury’'s verdict, did not present the district
court with the question of whether “positional predisposition” is
an elenment of, or subissue for, Brace s entrapnent defense, on
whi ch the Governnent woul d have the burden of proof.

Notw t hstanding these comments by Knox’s counsel at
sentencing, Brace's brief on appeal (considered by the panel) did
not nention “positional predisposition”. That brief lists the
entrapnent issue nerely as: “Wether Brace was entrapped as a
matter of | aw by the undercover governnent agents”. Fourteen pages
into his 15-page section on “entrapnent as a matter of |aw’, Brace
finally included the foll ow ng | anguage:

Clearly, Brace and Knox were not capable
of designing, funding and conpleting a noney
| aundering schene on their own, wthout the
governnent’s subst anti al assi stance and
i nducenent. As evidenced by their statenents
and actions during the course of the
i nvestigation, they were indeed “virgins” and
“wannabe” noney |aunderers, not the real
thing. [S]ee United States v. Hollingsworth,
27 F.3d 1196, 1202 (7th Gr. 1994) (real noney
| aunderers or drug dealers would never have
dealt with or relied on such clear novices.)
As in Hollingswrth, Brace and Knox had no
prayer of becom ng noney |aunderers w thout
the governnment’s help in supplying the
contacts, the noney and t he know how. “Anyone
can wire transfer noney, but to get into the
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i nternational noney |aundering business you
need underwor| d contacts, ... financial assets
or acunen, and the defendants had neither.”
ld., at 1202. The Hollingsworth facts are
simlar to this case in that the defendant had
placed a legitimte advertisenent to sell a
G enadi an banking license, as Brace had with
the prospectus, and the undercover agents
pl ayed on his financial trouble to induce him
into noney |aundering with instructions and
money supplied by the governnent. ld., at
1199-1202. There, as in Brace's case, the
governnent made no effort at trial to show
that a real noney |aunderer would have
responded to the legitimte adverti senent, or
prospectus in this case. 1d., at 1199. As in

Hol | i ngswor t h, the governnent agents in
Brace’s case turned two harm ess, though weak,
foolish and greedy, nen into felons. |Id., at
1202.

(Citations to the record omtted.)

These comments, and the cites to the non-binding decision in
Hol Il i ngsworth, fall far short of presenting, for the first tinme on
appeal (for which we would engage only in limted plain error
review —as urged belatedly by the Governnent at en banc ora
argunent), the question of whether our court should add a
“positional predisposition” elenent when the circunstances of a
particul ar case m ght justify our doing so. For our court to do so
woul d requi re breaki ng new ground. These conments in Brace’s bri ef
certainly did not ask the panel to do so, or flag in any real way
that Brace was urging anything other than the standard, nornma
pr edi spositi on anal ysi s.

This is confirnmed by the fact that the Governnent’s brief to

the panel did not nention “positional predisposition”. In this
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regard, the now vacated Brace-portion of the panel opinion stated:
“The governnent, however, fails to address the positional and
di spositional aspects of predisposition”. Knox, 112 F.3d at 809
(vacated). Likew se, that nowvacated part of the panel opinion
st at es: “[I'ln its brief, the governnent fails to even cite
Hol Il ingsworth, |let alone deal with it substantively”. 1d. at 809
n.12 (vacated).

However, as stated, a “positional predisposition” contention
was never presented to either the district court or this court;
therefore, there was no notice to the Governnent that it was at
i ssue. As noted, Hollingsworth, decided before Brace' s trial, was
never cited in district court. And, even though Brace cited
Hollingsworth in his brief to the panel, he did not sufficiently
raise “positional predisposition”. Therefore, it is nost
under st andabl e both that the Government would not have under st ood
it was at issue, and that, therefore, it did not feel it necessary
to distinguish a Seventh G rcuit opinion, which we had not (and
have never) adopted, when our circuit already had existing, well-
settled case | aw on entrapnent.

In fact, the lawof our circuit is at | east arguably contrato
the holding in Hollingsworth. See United States v. Rodriguez, 43
F.3d 117, 126-27 (5th Gr. 1995 (“The active, enthusiastic
participation on the part of the defendant is enough to allow the

jury to find predisposition.”). We have consistently held that
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“[a] prosecution cannot be defeated nerely because a Governnent
agent has provided the accused with the opportunity or facilities
for the comm ssion of the crinme”. United States v. WIllians, 613
F.2d 560, 562 (5th Cr. 1980) (citing United States v. Di ckens, 524
F.2d 441 (5th Cr. 1975), cert. denied, 425 U.S. 994 (1976))
(enphasi s added); accord United States v. Yater, 756 F.2d 1058,
1062 n.6 (5th Cr. 1985), United States v. Jones, 693 F. 2d 343, 347
(5th Gr. 1982), United States v. Tobias, 662 F.2d 381, 384-85 (5th
Cir. 1981), cert. denied, 457 U S. 1108 (1982), United States v.
Bradsby, 628 F.2d 901, 904 (5th Gir. 1980).

It is noteworthy that Brace did not file a reply brief with
the panel. Needless to say, had Brace felt “positional
predi sposition” was at issue, he should have filed a reply brief in
order to comment on the Governnent’s failure to address that point.

Accordingly, based on the above-stated pertinent excerpts
presented in the district court and in Brace’s brief to the panel,
Brace did not sufficiently, nuch less specifically, raise the
subi ssue of “positional predisposition” before either the district
court or the panel. Mreover, even after the now vacated Brace-
portion of the panel opinion neverthel ess adopted the “positional
predi sposition” el enent, Brace still does not appear, on rehearing,
to contend that this subissue is necessary for his appeal. H s
| ack of support for a separate “positional predisposition” el enent

is even nore significant in the light of the clerk of this court
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advi sing counsel by letter that “the en banc court is primarily
interested in the question of positional predisposition raised in
t he governnent’s petition for panel rehearing”.

In fact, Brace clains that this factor does not alter existing
case lawin this circuit. In his supplenental (en banc) brief, he
st at es:

[ T] he panel’s decision to apply the reasoning
set forth in Hollingsworth to Brace’'s case
does not conflict with or overturn a prior
Fifth Crcuit case on entrapnent because it

merely makes explicit a simlar “readi ness”
anal ysis already enployed in this Crcuit.

Perhaps, it is an imaginary and unnecessary

l'ine t hat IS bei ng drawn when t he
predi sposition anal ysi s IS artificially
divided into “nental” factors and “positional”
factors.

It is not necessary to adopt a new factor in
the predisposition analysis, or to re-
interpret Jacobson or set new precedent, in
order to reverse Brace's convictions and
correct the injustice. Wile useful in a case
like this, it is not even necessary to adopt
the Hollingsworth “positional” predisposition
analysis to reach the conclusion that Brace
was entrapped as a matter of law. ... Brace’'s
convictions can, and should, be reversed
sinply by following Jacobson and this
Circuit’s other entrapnent cases.

(Enphasi s added.)
Simlarly, at en banc oral argunent, Brace’ s counsel seened to

disclaimreliance on “positional predisposition”
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COURT: Is it your position that the panel
opinion in this case did or did not inpose a
new requirenment on the governnent in
entrapnent cases in this circuit?

COUNSEL FOR BRACE: | don’t think that it is a
new requirenment by inposition. | think it’'s
anot her way of the governnent being able to
establish to a jury the idea that a defendant
had to [] be predisposed....

| don’t think that it’s a new el enent that had
to be inposed or that was inposed by [the
panel opinion].

(Enphasi s added.)

Agai n, the new “positional predisposition” elenment, utilized
by the panel, was neither preserved in district court nor raised
for the first time on appeal. Apparently, Brace did not consider
it a necessary subissue for the entrapnent issue that was raised.
And, neither before, nor even after, the vacated panel opinion has
Brace specifically urged it.

It bears repeating —indeed, cannot be overenphasi zed —t hat
we do not address issues not presented to us. And, even if, in
taking a case en banc, we notify the parties of our interest in a
particul ar i ssue addressed by the panel opinion, as we did in this
case, that does not nean we can, or will, address that highlighted
issue if we determne during en banc review that it was not

presented on appeal to the panel. In sum the vacated, quite

short-lived “positional predisposition” el enment or subissue is not

32



before us, not even for l[imted plain error review Accordingly,
we cannot address it.
2.

Consequently, the only issue presented by Brace relating to
his entrapnment defense is whether, under existing relevant
precedent, the evidence was sufficient to prove, beyond a
reasonabl e doubt, that he was predisposed to |aunder noney. As
shown supra, this issue was preserved by Brace's judgnent of
acquittal notions.

As di scussed, when the Governnment has induced a defendant to
conmt a crimnal act, and the defendant raises an entrapnent
def ense, the Governnent nust prove that the defendant was di sposed
to coommt the crimnal act prior to first being approached by
Gover nnent agents. Jacobson, 503 U. S. at 548. W will reverse the
verdict only if no rational juror could have found predisposition
beyond a reasonable doubt. Byrd, 31 F.3d at 1335. The evidence
presented at trial was nore than sufficient to support the jury’'s
inplicit finding of no entrapnent.

At trial, Brace sunmarized his defense in his testinony: “I
chose to | aunder noney because | was presented with the approval of
a ten mllion dollar loan that | desperately needed to pay the
debts of the church. That’s why | |aundered noney.” But, he
admtted that he would have |aundered the noney even if the

under cover Agents had actually been drug traffickers. Moreover, he
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admtted that his wife told himto w thdraw when she | earned t hat
he was accepting drug proceeds.

As described supra, Brace’'s church’s financial difficulties
were quite apparent by 1993; he first met with undercover Agents in
March 1995. The evidence was sufficient to show that Brace was
predi sposed to | aunder noney even before that first neeting, in
which the $10 mllion offer was nade. W chita Teanmsters Union
Presi dent Landwehr testified that, several tines in Septenber 1993
(long before Brace first net the Agents) and after, Brace had asked
i f Landwehr had nmade contact with his “Mafia Friends”. Raccuglia
testified that, during staff neetings around April 1995, Brace
asked a staff nenber from New York, who had an associ ate who was a
nephew of John Gotti (who was convicted and sentenced to life
i nprisonnment in 1992 for nurder and racketeering), if he had any
connections that would be useful in raising funds. Brace’'s wfe

would leave the room during these conversations regarding

“connections”, comenting that she did not want to hear it.
Landwehr and Raccuglia testified that, in this context, they had
heard Brace state, on different occasions: “The wealth of the

wicked is laid up for the righteous”.

As discussed supra, in early March 1995, prior to Brace's
first nmeeting with the Agents, Agent C sneros recorded tel ephone
conversations with C arkston, in which C arkston stated that he had

a “mjor big time guy” from “a church group” who was “very

34



interested” in neeting with Agent C sneros and would like to
“close” the next weekend. During a neeting on 17 March 1995

bet ween Agents Gonzal ez and C sneros and O arkston, C arkston told
them that he knew a mnister interested in |aundering noney and
that the mnister’s financial advisor was already in town and
wanted to neet with them Agents Gonzal ez and Cisneros testified
that, when they asked C arkston whether the mnister knew that
Agent Gonzal ez was a cocai ne deal er | ooking to | aunder the proceeds
fromcocai ne sales, Carkston informed themthat the m nister knew
about the source of the funds and did not care.

Later that sanme day, during a neeting between the Agents
Cl arkston, and Knox, the Agents infornmed Knox, early in the
conversation, that Agent Gonzal ez was a Col onbian drug trafficker
and that the deal involved | aundering noney fromcocai ne proceeds.
Agent Gonzalez testified that Knox responded that he and the
m ni ster were aware of this and were not concerned about the source
of the noney.

The above evidence, produced at trial, was nore than
sufficient for the jury to conclude that Brace was predi sposed to
| aunder the noney before his first neeting with the Agents, in
which the $10 mllion offer was made. Wth respect to that first
neeting, as stated previously, the Agents offered the $10 mllion
before explaining that the noney canme fromdrug trafficking; but,

as denonstrated above, the evidence was sufficient for the jury to
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concl ude that Brace was al ready aware of the source of the noney.
Moreover, during this sane neeting, Agent Ci sneros stated

“that the noney is fromthe sale of cocaine trafficking. That it

is narcotics noney. ... [Undercover Agent Gonzal ez] is asking you
to |l aunder noney”. Brace immediately responded: “lI don’'t have a
gquestionnaire ... where these nonies cone fronf and that he had

received funds “from sources that, uh, would be questionable”.
Brace stated later in the neeting: “l appreciate the fact that you
want to be very straight forward and up front wwth nme. ... but, uh,
t hat does not concern ne, really”.

Again, for an entrapnent issue, our focus is on whether the
def endant was disposed to commt the crimnal act prior to the
first contact by the Governnent. Jacobson, 503 U S. at 548. But,
it is equally clear that “[e]vidence of the defendant’s ready
response to the solicitation, as well as evidence of independently
nmotivated behavior that occurs after governnment solicitation

begi ns, can be used to prove that the defendant was predi sposed,

i.e., ready and willing to [commt the crine] even before he was
contacted by the governnent”. Byrd, 31 F.3d at 1336 (enphasis
added) .

The evidence sufficiently showed that Brace’'s predi sposition
was evi denced t hroughout the undercover operation. At the second
nmeeti ng between Brace and the Agents, in which Brace took the first

$100, 000 test amount, Brace clearly understood that the funds were
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proceeds fromthe sale of cocaine and that he was being asked to
money | aunder such funds. |In fact, he took the noney even after
the Agents told himthat they had “crossed” three tons of cocaine
into the United States the previous day.

Raccuglia testified that, in April 1995, after Brace returned
to Kansas with the first test anmount, Brace told hi mthat the noney
cane from Col onbi an drug deal ers; that the noney was an advance on
$10 million; and that this was a test of his ability to transfer
the funds. Brace told Raccuglia that the drug dealers stored the
money in stash houses, and had brought in a |arge shipnment of

cocai ne; but, that he was not concerned about the source of the

nmoney, because he had recei ved “authorization fromGod”. Raccuglia
testified that Brace had said, “I’ve heard fromGod |ike |’ ve never
heard before”. Brace also talked with Raccuglia about installing

a safe in his church office and getting a separate security system

After the second test transfer, Brace di scussed with Raccuglia
and anot her staff nenber about opening a storefront check cashing
service in order to convert cash to checks while avoiding the
reporting requirenent.

In sum under existing relevant precedent, the evidence
produced at trial, highlighted above and detail ed at the outset of
this opinion, is nore than sufficient for a rational juror to
concl ude, beyond a reasonabl e doubt, that Brace was predi sposed to

| aunder noney. See Byrd, 31 F.3d at 1335.

37



B

As noted, Brace did not object at trial to Fifth Grcuit
Pattern I nstruction No. 1.28, concerning entrapnment. Accordingly,
in belatedly challenging it now, he concedes, as al so noted, that,
to prevail on this issue, the instruction nust have constituted
plain error. FED. R CRM P. 52. Because the panel found that
Brace was entrapped, it did not address this issue with respect to
him it did with respect to Knox.

As al so noted, followi ng Brace's trial, a panel of our court,
i n Hernandez, 92 F. 3d at 311, held that the entrapnent pattern jury
instruction, identical to that given Brace’s jury, is correct under
Jacobson. In fact, as discussed supra, Knox likewse failed to
object tothe jury instructions and rai sed an argunent identical to
Brace’s before the panel; the panel also held that Hernandez
controls. Knox, 112 F.3d at 810 (non-vacated portion).

In short, there was no error, nuch less plain error. See,
e.g., Calverley, 37 F.3d at 162-64 (holding that plain error
requires error that is obvious, clear, or readily apparent, and
that affects substantial rights; and that, even if these conditions
are satisfied, reversal of such error is discretionary).

C.

In his brief to the panel, Brace contested his sentence on

t hree bases. Again, because the panel vacated Brace’s conviction,

it did not address his sentence.
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1
First, Brace contends that he should have been given a
downwar d departure, due to Governnent manipulation. See U S S G
§§ 2D1.1, App. Note 17 and 5K2.12; 18 U.S.C. § 3553(b). The
district court may depart downward from the sentencing range

prescribed by the guidelines based on mtigating circunstances “of

a kind, or to a degree, not adequately taken into consideration by

the ... guidelines”. U S. S.G § 5K2.0.
W may only review a trial court’s refusal to
grant a downward departure fromthe Cuidelines
if the refusal was based on a viol ation of the
law ... Thus, we have jurisdiction if a
district court’s refusal to depart downward i s
prem sed upon the court’s m staken concl usi on
that the @iidelines do not permt such
departure, but we have no jurisdiction if the
court’s refusal is based on its determ nation
that departure is not warranted on the facts
of the case.

United States v. Palnmer, 122 F.3d 215, 222 (5th Gr. 1997) (citing
United States v. Mtchell, 964 F.2d 454, 462 (5th CGr. 1992)); see
also United States v. Lugman, 130 F.3d 113, 115 (5th Gr. 1997).
Brace cl ai ns that the Governnent intentionally mani pul ated his
sent ence by i nduci ng himto | aunder three “test” anounts ($100, 000,
$100, 000, and $150,000) as a precondition to receiving the $10
mllion that he was really seeking. These anobunts mrror the
sentence increases in US S G § 2Sl1.1(b)(2). Brace asserts

further that the Agents could have arrested him after any one of
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the illegal transfers, but instead were interested in “running up
the tab”.

But, Brace does not contend that the denial of a downward
departure was “prem sed upon the court’s m staken concl usi on that
t he gui delines do not permt such departure”. See Palner, 122 F. 3d
at 222. Accordingly, we lack jurisdiction to review the court’s
di scretionary conclusion. See Lugman, 130 F.3d at 115.

2.
a.

Brace next maintains that the district court erred by denying
a three-level reduction in his base offense |evel because, at the
time of arrest, he and his co-conspirators had not conpleted all
the acts believed necessary to |launder the $10 mllion.

Knox made an identical contention to the panel, and it found
no error. Knox, 112 F. 3d at 812-13 (non-vacated portion). For the
reasons stated in the panel opinion wth respect to Knox, we
conclude that the district court did not clearly err in denying the
three-level reduction with respect to Brace. See id.

b.

I n conjunction with the above non-conpl etion contention, Brace
al so appears to contend that the district court incorrectly applied
t he noney | aundering guideline, U S S.G § 2S1.1, to the conspiracy
of fense, resulting in an incorrect sentence. See 18 U.S.C. 8§

3742(f). Brace did not make this contention during sentencing;
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therefore, we reviewonly for plain error. Calverley, 37 F.3d at
162- 64.

Brace concedes that the district court correctly applied 8§
251.1 to the three substantive noney |aundering counts (totaling
$350, 000), but asserts that it erred by also applying it to the
conspiracy count (totaling $10 mllion). The aggregated anmounts of
t hese four counts resulted in a nine-level increase in Brace' s base
of fense I evel (for nore than $10 million), rather than a two-|evel
increase (for nore than $200, 000).

Brace relies on U S.S.G 8§ 2X1.1(c), which provides that “when
an attenpt, solicitation or conspiracy is expressly covered by
anot her offense guideline section, apply that guideline section”.
(Enphasi s added.) Application Note 1 to 8§ 2X1.1 lists the
attenpts, solicitations, and conspiracies that are explicitly
covered by the guidelines, and § 2S1.1 is not listed. Therefore,
Brace contends, the district court should have applied § 2S1.1 to
the three substantive counts and 8 2X1.1 to the conspiracy count.
Brace maintains that this would result in an offense |evel of 25
for the three substantive counts under § 2S1.1 and an of fense | evel
of 23 for the conspiracy count under 8 2X1.1. Consequently, Brace
contends, the grouping of multiple counts under § 3D1.2(b) would
result in an overall level of 25, with a correspondi ng sentencing
range of 57 to 71 nonths, rather than the 175 nonth sentence he

recei ved.
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Brace was convicted on charges brought under 18 U S. C. 8§
1956( h) (conspiracy to launder noney) and 18 U S C 8
1956(a)(2)(B)(i) and (a)(3)(B) (noney |l aundering). In sentencing,
the conspiracy and substantive counts were properly grouped
pursuant to U S . S.G § 3D1.2. The statutory provision for
conspiracy, 18 U S C. 8§ 1956(h), provides: “Any person who
conspires to commt any offense defined in this section ... shal
be subject to the sane penalties as those prescribed for the
of fense the conmm ssion of which was the object of the conspiracy.”

Accordingly, in determning Brace's sentence, the district
court did not plainly err by applying 8 251.1 to the conspiracy and
substanti ve counts.

3.

Finally, Brace contends that, because of his acceptance of
responsibility, heis entitled to a two-1|evel decrease in his base
of fense level. O course, whether the defendant denonstrates such
acceptance is a factual question; in fact, we will overturn the
district court’s finding on that question only if it is wthout

foundation. United States v. Perez, 915 F.2d 947, 950 (5th Cir.
1990); see also United States v. Rickett, 89 F.3d 224, 227 (5th
Cr.), cert. denied, = US __ , 117 S. . 499 (1996); United
States v. Vital, 68 F.3d 114, 121 (5th Cr. 1995) (giving “great

deference” to the district court’s acceptance of responsibility

fi ndi ngs).
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Brace relies on U S.S.G § 3El.1(a), which provides for the
two-level decrease “[i]f the defendant <clearly denonstrates
acceptance of responsibility for his offense”. Application Note 2

provides, in pertinent part:

Conviction by trial, however, does not
automatically preclude a defendant from
consideration for such a reduction. In rare

situations a defendant may cl early denonstrate
an acceptance of responsibility for his
crim nal conduct even though he exercises his
constitutional right to a trial. This may
occur, for exanple, where a defendant goes to
trial to assert and preserve issues that do
not relate to factual guilt (e.d., to nmake a
constitutional challenge to a statute or a
challenge to the applicability of a statute to
his conduct). |In each such instance, however,
a determnation that a defendant has accepted
responsibility wll be based primarily upon
pre-trial statenments and conduct.
(Enphasi s added.)

Brace clains that he satisfied 8 3El.1 because he went to
trial only to preserve the “legal issue” of entrapnent. Along this
line, he notes that he fully admtted, in his pretrial confession
and trial testinony, to his “factual guilt”.

The Governnent responds correctly that, although Brace
admtted conmtting the crimnal acts, his assertion of entrapnent
was a denial of factual guilt, because it is a denial of subjective
predi sposition and, consequently, of the required el enent of nens
rea.

In other words, an entrapnent defense is a challenge to

crimnal intent and thus to culpability. Accordingly, this is not
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one of those “rare situations”, contenplated by the gquideline
comentary, in which a defendant nmay proceed to trial and still
satisfy § 3EL. 1(a).

L1,

Possi bly, there remains for another day and anot her case the
issue of whether, wunder the appropriate circunstances, the
Governnent nust prove “positional predi sposition” when an
entrapnent defense is raised. That issue was not presented in this
case; therefore, mndful of our limted and proper role, we do not
address it. Wth that issue not being in this case, we are faced
instead with a straightforward application of well-established and
understood precedent as to entrapnent and sentencing. For the
reasons given, the judgnent as to Brace is

AFF| RMED.
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