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REYNALDO G GARZA, Circuit Judge:

While the parties to this case have presented us with several
gquestions to resolve in this appeal, only one nerits extended
di scussion: Does Texas |law require an entity which brokers real
estate on behalf of a governnental body to obtain a real estate
license. W answer this question in the negative.

Thi s case concerns a contract ("the Agreenent") between Travis
County, Texas ("County") and Hi Il Rylander ("Rylander") for the
construction and operation of a farnmers market ("the Market") in
Austin for a 20-year term Rylander agreed to exercise his best
efforts and professional skill in managing the Market so as to
provide the County with an economc return and to "provide a
quality service at an affordable price for the public in the
mar keting of produce by |ocal growers and producers, and an

agricultural exhibit center, with rel at ed operati ons bei ng a magnet



to attract citizens and tourists on a year-round basis.” One of
hi s chief tasks invol ved | easi ng space at the Market to the vendors
who are, ultimately, the Market's raisons d' étre. Ryl ander's
conpensation was tied to the Market's performance which, in turn
depended upon there being vendors at the Market whose wares were
desired by the shopping public in Travis County. These | ease
agreenents were not final, however, until the County gave its
approval to them

For a variety of reasons, the parties' relationship soured to
the point of |litigation. The County sued Ryl ander |nvestnent
Conmpany ("RIC'"), which had been assigned all of Rylander's rights
and obligations under the Agreenent, in state court in July 1994
alleging a nunber of clains and sought danages as well as
rescission of the contract. It based its rescission argunent on a
claimthat RIC failed to obtain a real estate |icense required
under both state | aw and the Agreenent. |Its failure to obtain this
license, the County asserted, resulted in RIC s breach of certain
fiduciary obligations it owed the County. RIC renoved the case to
federal court! and counter-clained for damages it alleged to have
suffered from inter alia, the County's refusal to approve
negoti ated | eases. The parties consented to the jurisdiction of a
magi strate judge and a two-week bench trial comenced.

The magi strate judge entered an opini on and order on Decenber

1Subj ect-matter jurisdiction was prem sed on an Anmericans with
Disabilities Act claim brought by Travis County. The court
dismssed this claim before trial but, "[dlue to the advanced
posture of the case," elected to exercise supplenental jurisdiction
over the remaining clains.



13, 1995. Wth respect to the issue of the real estate |icense,
the magistrate determned, after hearing the testinony of an
attorney with the Texas Real Estate Comm ssion, that RIC was
required to be Ilicensed under state |aw. He excused RIC s
nonconpliance with the Act, however, finding that its use of its
| awyer? denonstrated good-faith conpliance with the Act. Yet he
al so determ ned that the Agreenent required that RICitself becone
licensed and so ordered it to obtain this license. At the sane
tinme he forgave the County's refusal to approve | eases because of
RIC s lack of a license. Both parties appeal.

The issue of real estate licensure requires us to engage in an
interpretation of the Texas Real Estate License Act (RELA), Tex.
Rev. Gvil Stat. Ann. art. 6573a. The County asserts that both the
Agreenent and the RELArequired RICto obtain areal estate |license
in connection with its duties in | easing space at the Market. It
is undisputed that RIC did not possess a |icense. Ryl ander
obtai ned one after the Agreenent was signed but it subsequently
| apsed; he took the test again in 1993 but failed and currently
does not have one. RIC asserts that the RELA does not require
licensure because all of its real estate brokering was done on
behal f of Travis County, a l|local governnental body. The County
di sputes this reading of the RELA, but argues that even if RI C was
not required by Texas |law to becone |icensed, the Agreenent itself

requires a |license. W review de novo both the lower court's

2Lawyers are not required to becone licensed real estate
br okers under Texas | aw.



interpretation of the Agreenent and its conclusions as to the
requi renents of state | aw.

RIC first states that the nagistrate judge erred in finding
that the Agreenent required anything above and beyond conpliance
wth state law. The nmagistrate judge's opinion does not indicate
upon which section of the Agreenent he relied in nmaking this
determ nation. The only section we find that m ght bear upon this
situation is 8§ 7(d), which requires RIC

[t]o conply with all licensing requirenents in order to all ow

[RIC] to serve in the capacity provided herein, and to conply

with all building codes, zoning, and |licensing requirenents,

and ot her requirenents of federal, state, county, or mnunici pal
authorities having jurisdiction over the Premses, wth the
exception that [RIC] wll not have to conply with any
requi renments which are not applicable to the Oaner.
We find that this section does no nore than require adherence to
applicable law. In light of this finding, we nust now determ ne
what the applicable | awthe RELA—+equires.

The RELA was enacted in an attenpt to elimnate or reduce
fraud on the public caused by unlicensed, unqualified, or
unscrupul ous persons dealing in real estate. See Henry S. Mller
Co. v. Treo Enters., 585 S.W2d 674, 675-76 (Tex.1979). Anong its
provisions is a requirenment that certain individuals or entities
obtain a license from the Texas Real Estate Conmm ssion before
engaging inreal estate transactions. It requires |icensure for "a
person, who for another person and for a fee, conm ssion, or other
val uabl e consideration, or with the intention or in the expectation
or on the prom se of receiving or collecting a fee, comm ssion, or

ot her val uabl e consi deration from anot her person sells, |eases,



purchases, rents, |eases real estate, or negotiates such
activities, and other related activities. RELA 8§ 2(2) (enphasis
added). The RELA defines a "person" as "an individual, alimted
liability conpany, or a corporation, foreign or donestic." RELA §
2(5). RIC concedes that it is a "person," but argues that the

County is not a "person," thereby exenpting it from the |icense
requi renents of the RELA

There exists no reported decision of a Texas court
interpreting the RELA with respect to this question. There do
exi st, however, nunerous decisions which set forth the rules of
statutory construction in Texas as well as decisions interpreting
the term"corporation" in other contexts. It is based upon these
precedents and our own reading of the RELA that we concl ude that
RIC is exenpt fromits |licensing requirenent.

The RELA applies only to a person who represents another
person. If the County is not included within RELA's definition of
"person,” RIC is not required to becone |icensed. This follows
froma general rule of statutory construction, followed in Texas,
that presunes that every word in a statute is used for a purpose
and every word excluded is excluded for a purpose. Caneron v.
Terrell & Garrett, 618 S.W2d 535, 540 (Tex.1981). The plain
| anguage of RELA' s definition of person does not seemto permt the
inclusion of a local governnent body |ike Travis County. The
County is obviously not an individual or a limted liability
conpany and our readi ng of Texas case | aw | eads us to concl ude t hat

it cannot be considered a corporation.



Texas courts have held in other contexts that the term
"corporation" does not include governnental bodies. See State v.
Central Power & Light Co., 139 Tex. 51, 161 S.W2d 766, 768 (1942)
(antitrust case holding that "as a general rule the word
"corporation' is construed to apply only to private corporations
and does not include nunicipal corporations, unless the statute
expressly so provides"); Harris Mun. Util. Dist. v. Mtchell, 915
S.W2d 859, 866 (Tex.App.—-Houston [1st Dist.] 1995 wit denied)
(for purposes of attorney's fees statute, governnmental unit not a
"corporation"); Base-Seal, Inc. v. Jefferson County, 901 S.W2d
783, 787 (Tex.App.-—-Beaunont 1995, wit denied) (sane); Lake LBJ
Mun. Util. Di st. V. Coul son, 839 S W2d 880, 892-93
(Tex. App. -Austin 1992, no wit) (sane); Kerrville HRHv. City of
Kerrville, 803 S.W2d 377, 381-82 (Tex. App. —San Antoni o 1990, wit
denied) (holding that definition of "person" in Deceptive Trade
Practices Act, defined as "an i ndividual, partnership, corporation,
associ ation, or other group, however organized," does not include
| ocal governnental bodies). W defer to this interpretation and
hold that the County was not a "person" for purposes of RELA
Accordingly, 8 2(2) does not require RIC to obtain a real estate
i cense.

I n response, the County first argues that, notw t hstandi ng the
f oregoi ng di scussion of 8 2, § 4 of the RELA mandates |icensure for
RIC. Section 4 provides as foll ows:

A person who, directly or indirectly for another, with the

intention or on the promse of receiving any valuable

consideration, offers, attenpts, or agrees to perform or

performs, a single act defined in Subdivisions 2 and 3,

6



Section 2 of this Act, whether as a part of a transaction, or
as an entire transaction, is deened to be acting as a rea
estate broker or salesman within the neaning of this Act. The
comm ssion of a single such act by a person required to be

I icensed under this Act and not so licensed shall constitute

a violation of this Act.

RELA 8§ 4. As RIC correctly argues, this section does not inpose a
duty upon one who is already disqualified under the terns of 8§88
2(2) and 2(3). As discussed above, § 2(2) does not pick up RI C and
nei ther does § 2(3). Accordingly, 8 4 does not require a |license.

The County also argues that there is already a specific
exception in the RELA for public officials (&8 3(3)), which
exception R C cannot utilize. Whil e an accurate reading of the
statute, this does nothing to change our interpretation. The fact
that there is already a governnent-related exception from the
i cense requirenent does not require an interpretation of the RELA
whi ch pretends to ignore the language in § 2(2).

The remaining issues raised by the parties do not nerit
extended di scussion. Qur review of the record satisfies us that
the magistrate judge did not err in finding that the County
fulfilled its obligations under the contract with respect to the
initial construction upgrades, but not because it spent what it was
required to spend. W agree with the mgistrate judge's
conclusions that incone received by RIC from the farners' stal
fees constitutes "gross rental inconme," that RICis not entitled to
damages fromthe County's interference wth the Punpkin Festival
that the Agreenent requires RIC to obtain fire and liability
i nsurance, that the anendnent to the Agreenent is supported by

consideration, and that RIC has no claimunder 42 U S.C. 8 1983.
7



We find no abuse of discretioninthe nagistrate judge's refusal to
designate RIC as the prevailing party for purposes of an award of
attorney's fees. W find that RIC did not breach any fiduciary
duty it may have owed to the County and refuse to order rescission
of the Agreenent. W agree with the nmmgistrate judge that the
Agreenent does not prevent RIC from conducting festivals at the
Mar ket for profit.

W reverse the magistrate judge's order requiring RIC to
obtain a real estate license. As a consequence, we al so reverse
that part of its order denying RIC s claimrelating to the County's
refusal to approve |eases submtted to it. The nmagistrate judge
found the County's refusal to approve did not anobunt to a breach of
the Agreenent because it found that the County acted upon "a
reasonable (and ultimately justified) belief that R C needed to
obtain a real estate license." Because we have found the County's
position with respect to the requirenent of licensure to be
erroneous under both the Agreenent and state law, we renmand the
case for reconsideration of this aspect of RIC s breach of contract
claim

AFFIRMED in part, REVERSED in part, and REMANDED wth

i nstructi ons.



