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Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore SM TH, BARKSDALE and BENAVI DES, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Texas state prisoner # 517349, Arthur Carson, proceeding pro
se and in forma pauperis ("IFP"), appeals the construction of his
habeas corpus petition as a 42 U S.C. 8 1983 suit, its dismssal,
sanctions inposed upon him and an order barring himfromfiling
further actions IFP. Concluding that his petition is properly
characterized as a 8 1983 suit and that he is barred from
proceeding IFP by 28 U S.C. 8§ 1915(g), we dism ss the appeal.

| .

Carson alleges that he was placed in admnistrative
segregation on the basis of his crimnal conviction and his
previous disciplinary offenses. He further states that the parole
board wll not grant parole to prisoners in admnistrative
segregation. Finally, he clains that his placenent is not revi ewed

as often as prison policy requires.



Carson filed in the district court for a wit of habeas
corpus, contending that his placenent in adm nistrative segregation
violates the Double Jeopardy and Ex Post Facto C auses of the
Constitution. The district court, adopting the reconmendation of
the magistrate judge, held that Carson's conplaint was properly
characterized as a civil rights suit under 42 U S. C. § 1983 and
dismssed it as frivolous under 28 U.S.C. 8§ 1915(e)(2)(B)(i).* The
court then sanctioned Carson $250 for his frequent filing of
frivol ous conplaints and barred himfromfurther filings under 28
U.S.C. § 1915(g).

The district court granted Carson |leave to proceed |IFP on
appeal . Pursuant to Jackson v. Stinnett, 102 F. 3d 132, 136-37 (5th
Cir.1996), Carson has paid the partial filing fees required by 28
U S.C 8§ 1915(a)-(b), as anended by the PLRA.

1.

A
Section 804(c) of the PLRA added § 1915(g), which prohibits
a prisoner from proceeding IFP if he has had three actions or
appeal s di sm ssed for frivol ousness, naliciousness, or failure to
state a claim See Adepegba v. Hammons, 103 F.3d 383, 385 (5th

Cir.1996). This provision often is referred to as the "three

strikes' provision." 1d. It states:

!Before the passage of the Prison Litigation Reform Act
("PLRA") of 1995, Title WVIII of +the Omibus Consolidated
Resci ssions and Appropriations Act of 1996, § 804(a), Pub.L. No.
104-134, 110 Stat. 1321 (1996) (to be codified at 28 U S.C. 8§
1915), 8§ 1915(d) authorized the di sm ssal of frivolous or nalicious
actions.



In no event shall a prisoner bring a civil action or
appeal a judgnent in a civil action or proceeding under this
section if the prisoner has, on 3 or nore prior occasions,
while incarcerated or detained in any facility, brought an
action or appeal in a court of the United States that was
di sm ssed on the grounds that it is frivolous, malicious, or
fails to state a claim upon which relief may be granted,
unless the prisoner is under immnent danger of serious
physi cal injury.

B

In considering the effect of the "three strikes" provision, we
first nust determ ne whether Carson's action falls under the PLRA s
definition of "a civil action or proceeding.” This requires us to
determ ne (1) whether the PLRA applies to a habeas petition under
28 U.S.C. 8§ 2254 and (2) whether Carson's action is properly
characterized as a habeas petition or a 8§ 1983 suit.

The PLRA requi renents do not apply to habeas actions under 28
US C 8§ 2255. See United States v. Cole, 101 F. 3d 1076, 1077 (5th
Cir.1996). W gave three reasons for this conclusion. First,
"habeas proceedi ngs are often determ ned to be outside the reach of
the phrase "civil action.' " ld. (quoting Santana v. United
States, 98 F.3d 752, 754-55 (3d G r.1996)) (sone internal
quotations marks omtted).

Second, we noted that Title | of the Antiterrorism and
Effective Death Penalty Act ("AEDPA") of 1996, 88 101-108, Pub.L
No. 104-132, 110 Stat. 1214, 1217-26 (1996) (to be codified at 28
U S. C 8§ 2244-2266; Fep. R App. P. 22), which becane effective two
days before the PLRA did, contained separate procedures for

addr essi ng abuses of the habeas process. W held that this fact

strongly suggests that Congress did not intend the PLRAto apply to



habeas petitions. See Cole, 101 F.3d at 1077 (quoting Reyes V.
Keane, 90 F.3d 676, 678 (2d Cir.1996)).

Finally, we recognized that applying the three strikes
provision to habeas petitions "would be contrary to a |ong
tradition of ready access of prisoners to federal habeas
corpus...." |Id. (quoting Martin v. United States, 96 F.3d 853
855-56 (7th Cir.1996)) (internal quotation marks omtted). W were
reluctant to find that Congress intended to end this |ongstanding
tradition absent nore certain | anguage.

All of these rationales apply with equal, if not greater,
force to 28 U S.C. 8§ 2254 petitions, which often are considered
sonething different fromtraditional civil actions. The AEDPA's
new procedures apply to habeas petitions reviewing state
convictions as well as those reviewi ng federal convictions. The
tradition of ready access to federal habeas relief IS
wel | -established for state prisoners. Therefore, we concl ude that
the new PLRA requi renents do not apply to habeas petitions under §
2254.

C.

Carson states that the district court erred by construing his
habeas petition as a 8 1983 suit. Because the PLRA does not apply
to habeas petitions under 28 U S.C. 8§ 2254, we nust resolve this
i ssue bef ore deci di ng whet her Carson nmay continue to proceed | FP on

this appeal. |If the district court erred, and Carson's suit was a



habeas suit, the PLRA does not apply, and Carson nmay proceed | FP.?

Generally, 8 1983 suits are the proper vehicle to attack
unconstitutional conditions of confinenent and prison procedures.
See Cook v. Texas Dep't of Crimnal Justice Transitional Planning
Dep't, 37 F.3d 166, 168 (5th G r.1994). A habeas petition, on the
other hand, is the proper vehicle to seek release from custody.
See Pugh v. Parish of St. Tammany, 875 F.2d 436, 439 (5th
Gir.1989).

The distinctionis blurry, however, when, as here, a prisoner
chal | enges an unconstitutional condition of confinenment or prison
procedure that affects the timng of his rel ease fromcustody. W
have adopted a sinple, bright-line rule for resolving such

guesti ons. | f a favorable determnation ... would not
automatically entitle [the prisoner] to accelerated release,"”
Oellana v. Kyle, 65 F. 3d 29, 31 (5th Cr.1995) (per curian), cert.
denied, --- US ----, 116 SS.C. 736, 133 L.Ed.2d 686 (1996), the
proper vehicle is a § 1983 suit.

According to Carson, reassignment from admnistrative
segregati on woul d make hi meligible for parole. He has not alleged
t hat such reassi gnnent woul d automatically shorten his sentence or
lead to his imedi ate rel ease. The parol e decision still would be

within the discretion of the parole board.

This circunstance is indistinguishable from that in Cook.

2Whet her he could appeal at all wthout obtaining a
certificate of appealability, see 28 U S.C. § 2253(c), as anended
by 8 102 of the AEDPA, is another question, one which we do not
reach.



There, a prisoner challenged the parole board's procedure of
consi dering voided prior convictions in deciding whether to grant
par ol e. See Cook, 37 F.3d at 167. Because a successful suit
"woul d nerely enhance eligibility for accel erated rel ease" and t hus
"has an indirect inpact on the determ nation of whether a cl ai mant
eventual |y receives parole," we held that the prisoner had brought
a 8§ 1983 action. Id. at 168.

Carson's suit is properly characterized as a 8§ 1983 suit,
which is a civil action or proceeding within the neaning of the
PLRA. Accordingly, we nust apply the new PLRA requirenents to
Carson's appeal .

L1,
A
Carson argues that the "three strikes" provision of the PLRA
is unconstitutional because it blocks access to the courts and
di scrim nat es agai nst prisoners, presunmably in violation of the Due
Process Clause, U S. ConsT. anend. V.3 W di sagree.
B

Section 1915(g) does not prevent a prisoner with three strikes

3See Adarand Constructors, Inc. v. Pena, --- US ----, ----

115 S. . 2097, 2108, 132 L. Ed. 2d 158 (1995) (stating that t he Due
Process C ause guarantees equal protection). Carson also alleges
that the PLRA viol ates the separation-of-powers doctrine. He does
not explain this assertion, other than by stating that "congress
wongly neddled with the judiciary." This is insufficient to
preserve this argunent. See Cavallini v. State FarmMit. Auto Ins.
Co., 44 F.3d 256, 260 n. 9 (5th Gr.1995) (holding that "failure to
provide any legal or factual analysis of an issue results in
wai ver"); United States v. Ml donado, 42 F.3d 906, 910 n. 7 (5th
Cir.1995) (reasoning that failure to do nore than vaguely refer to
an i ssue constitutes waiver).



fromfiling civil actions; it nmerely prohibits himfrom enjoying
| FP status. He still has the right to file suits if he pays the
full filing fees in advance, just |ike everyone el se.

Al t hough the Constitution requires the waiver of filing fees
in crimnal cases, see Mayer v. Chicago, 404 U S. 189, 195-96, 92
S.C. 410, 415-16, 30 L.Ed.2d 372 (1971) (non-felonies); Giffin
v. Illinois, 351 U S 12, 18-20, 76 S.C. 585, 590-91, 100 L. Ed.
891 (1956) (felonies), its requirenents are |ess onerous in civil
cases. In the civil context, the test is whether the litigant has
a "fundanental interest at stake." ML.B. v. S.L.J., --- US ----
, ----, 117 S. . 555, 562, 136 L.Ed.2d 473 (1996). |If he does,
the courts nust waive filing fees if he is unable to pay.

Exanpl es of proceedings that inplicate fundanental interests
are divorce actions, see Boddie v. Connecticut, 401 U S. 371, 376,
91 S .. 780, 785, 28 L.Ed.2d 113 (1971), and term nations of
parental rights, see ML.B., --- US at ----, 117 S .. at 568
Exanpl es of interests that do not rise to this | evel are bankruptcy
filings, see United States v. Kras, 409 U S. 434, 444-45, 93 S. C
631, 637-38, 34 L.Ed.2d 626 (1973), and welfare benefit
determ nations, see Ortwein v. Schwab, 410 U S. 656, 659, 93 S. Ct
1172, 1174, 35 L.Ed.2d 572 (1973) (per curian.

Carson seeks reassignnment from adm nistrative segregation
Prisoners have no |liberty interest in avoiding disciplinary
segregation, at | east where the status does not "inevitably affect
the duration of [the] sentence." Sandin v. Conner, --- US ----,

----, 115 S .. 2293, 2302, 132 L.Ed.2d 418 (1995). Carson does



not have a fundanental interest in his placenent and thus is not
entitled to waiver of filing fees.
C.
Carson's claim of discrimnatory treatnent is simlarly
W thout nerit. Nei t her prisoners nor indigents constitute a
suspect class. See Harris v. MRae, 448 U. S. 297, 323, 100 S. Ct.
2671, 2691, 65 L.Ed.2d 784 (1980) (indigents); United States v.
King, 62 F.3d 891, 895 (7th G r.1995) (prisoners); see also Gty
of Cleburne v. Ceburne Living Cr., 473 U S. 432, 440-41, 105
S.Ct. 3249, 3254-55, 87 L.Ed.2d 313 (1985) (listing suspect
cl asses). As expl ai ned above, Carson has no fundanental personal
right at stake. Therefore, we reviewthe PLRA to determ ne whet her
it is "rationally related to alegitinate state interest.” Cty of
New Ol eans v. Dukes, 427 U S. 297, 303, 96 S.Ct. 2513, 2516, 49
L. Ed. 2d 511 (1976) (per curiam.

It can hardly be doubted that deterring frivolous and
malicious lawsuits, and thereby preserving scarce judicial
resources, is alegitimate state interest. Cf. Schlup v. Del o, 513
UusS 298, ----, 115 S. C. 851, 865, 130 L. Ed.2d 808 (1995) (noting
the societal interest in the "conservation of scarce judicial
resources"). It is simlarly wundebatable that prohibiting
litigants with a history of frivolous or malicious |awsuits from
proceeding IFP will deter such abuses. The only question is
whet her the distinction drawn between prisoners and other litigants
is rational.

W agree with the Fourth and Sixth Grcuits, and find that



this distinction is rational. See Roller v. Gunn, 107 F.3d 227,
233-34 (4th CGr.1997); Hanpton v. Hobbs, 106 F.3d 1281, 1286-87
(6th Gr.1997). Prisoners have substantially nore free tine than
do non-prisoners and are provided with food, housing, paper,
post age, and | egal assistance by the governnent. See Roller, 107
F.3d at 234.

Furthernore, "pro se civil rights litigation has becone a
recreational activity for state prisoners," Gabel v. Lynaugh, 835
F.2d 124, 125 n. 1 (5th G r.1988) (per curiam, and prisoners have
abused the judicial systemin a manner that non-prisoners sinply
have not.* Carson's own lengthy litigation history is the

strongest possible argunent for the PLRA's rationality.?®

‘See Hanpton, 106 F.3d at 1286-87 (citing 141 Conc. Rec. S7256
(daily ed. May 25, 1995) (statenent of Sen. Kyl) (noting the
preval ence of neritless prisoner |awsuits)).

°See, e.g., In re Carson, 500 U. S. 931, 111 S.Ct. 2067, 114
L. Ed. 2d 472 (1991) (denying wit of mandanus); Carson v. Bow es, No.
95-10115, 77 F.3d 479 (5th Cr. Jan.17, 1996) (per curiam
(unpublished) (affirmng summary judgnent for defendant); In re
Carson, No. 95-00138 (5th Cr. July 11, 1995) (per curiam
(unpubl i shed) (denying wit of mandanus); Carson v. Texas Dep't of
Crimnal Justice-Parole Div., No. 95-50039, 62 F.3d 393 (5th Gr.
June 29, 1995) (per curiam (unpublished) (affirmng dism ssal of
civil rights case, flndlng appeal frivolous, and inposing
sanctions), cert. denled --- UuS ----, 116 S.C. 571, 133 L. Ed. 2d
495 (1995); Carson v. AQU|Iera No. 93-5432, 36 F.3d 90 (5th Cr.
Sept. 13, 1994) (per curiam (unpublished) (afflrn1ng j udgnent for
def endants); Carson v. Denby, No. 94-40322, 30 F. 3d 1492 (5th Cr
July 19, 1994) (per curiam (unpublished) (reversing dism ssal of
civil rights case as frivolous); Carson v. Kent, No. 93-5462 (5th
Cr. May 25, 1994) (per curian) (unpublished) (dism ssing appeal as
frivol ous); Carson v. Perry, No. 93-4375, 8 F.3d 21 (5th Cr.
Cct. 22, 1993) (per curiam (unpublished) (affirmng summary
judgnent in part, vacating and remanding in part), appeal after
remand, No. 95-40551, 91 F.3d 138 (5th Gr. June 6, 1996) (per
curiam) (unpublished) (affirmng sumrary judgnent); Carson v.
Bow es, No. 92-9089, 4 F.3d 990 (5th Cr. Aug.30, 1993) (per
curianm) (unpublished) (affirmng denial of qualified imunity);

9



| V.

We have dism ssed, as frivolous, one appeal by Carson. See
Carson v. Kent, No. 93-5462 (5th Gr. My 25, 1994) (per curiam
(unpublished). This counts as a "strike." See Adepegba, 103 F. 3d
at 388.

Twi ce, we have affirmed a district court's dismssal, for
frivol ousness, of conplaints filed by Carson. See Carson v.
Her nandez, No. 91-1528, 949 F. 2d 1158 (5th Gr. Nov. 22, 1991) (per
curiam) (unpublished), cert. denied, 503 U S. 974, 112 S.C. 1594,
118 L. Ed. 2d 310 (1992); Carson v. Peterson, No. 91-2618, 949 F. 2d
1158 (5th G r. Nov. 20, 1991) (per curiam (unpublished), cert.
denied, 503 U. S 990, 112 S.C. 1685, 118 L. Ed.2d 400 (1992). Now
that these dismssals by the district court are final, they too
count as strikes. See Adepegba, 103 F.3d at 387-88.

Theref ore, because Carson has at |east three strikes, he may
not proceed IFP in this or any other federal |awsuit whi ch does not
i nvol ve "inmm nent danger of serious physical injury."” He may
resume any clains dismssed under 8§ 1915(g) wunder the fee
provisions of 28 U S.C. 88 1911-14 applicable to everyone el se.
See Adepegba, 103 F.3d at 388.

The appeal is DI SM SSED

Carson v. Waldron, No. 92-4375, 978 F.2d 709 (5th Gr. Cct. 21,
1992) (per curianm) (unpublished) (affirmng dism ssal of civil
rights case as frivolous); Carson v. Hernandez, No. 91-1528, 949
F.2d 1158 (5th Gr. Nov. 22, 1991) (per curiam (unpublished)
(same), cert. denied, 503 U.S. 974, 112 S.Ct. 1594, 118 L. Ed. 2d 310
(1992); Carson v. Peterson, No. 91-2618, 949 F. 2d

1158 (5th Cr. Nov. 20, 1991) (per curiam (unpublished) (sane),
cert. denied, 503 U.S. 990, 112 S. C. 1685, 118 L. Ed. 2d 400 (1992).
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