REVI SED

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-40622

DSC COVMMUNI CATI ONS CORPORATI ON; DSC TECHNOLOG ES CORPORATI ON
Plaintiff-Appellants and Cross Appell ees,
VERSUS
NEXT LEVEL COVMUNI CATI ONS; THOVAS R EAMES; PETER W KEELER
Def endant s- Appel | ees and Cross Appel | ants.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 28, 1997
Before POLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.

DUHE, Circuit Judge:

DSC Communi cations appeals the district court’s refusal to
aggregate danmages awarded to it by a jury for diversion of
corporate opportunity and m sappropriation of trade secrets, as
well as the district court’s denial of attorneys’ fees. Next Level
Commruni cations cross appeals on nunerous grounds, alleging that
DSC s clains fail, that certain evidence was i nproperly admtted at
trial, and that damages were inproperly awarded.

For the reasons assigned, we affirmin part and vacate and

remand in part.

Backgr ound



DSC Communi cat i ons desi gns and nanuf act ures t el econmuni cati ons
equi pnent. Thomas Eanes and Peter Keel er began working at DSC in
1990 after DSC acquired their original enployer, Optilink
Corporation. At both Optilink and DSC, Eanes worked as an engi neer
desi gni ng new technol ogy, while Keeler worked in marketing.

When DSC acquired Optilink, Eanes and Keeler were both
involved with the “Litespan 2000" product, a digital |loop carrier
t hat represented a significant advance in conmunications
technol ogy. The Litespan conbi nes many i ndi vi dual anal og tel ephone
signals into one digital signal. The Litespan quickly becane very
profitable for DSC, and the conpany began to consi der devel oping a
nmor e advanced version of the Litespan, known as a broadband access
product, that delivers tel evision and conputer services in addition
to tel ephone service.

Eanmes began working to devel op a broadband access product in
1994, and identified two alternative designs for the product:
hybrid fiber coax (“HFC’) and switched digital video (“SDV’'). HFC
desi gn uses a systemsimlar to that of existing cable television,
and broadcasts TV signals. SDV design instead nekes private,
“point to point” connections to each household on the system

In the early stages of broadband access devel opnent, it
appeared tel ephone conpani es preferred HFC design as a short term
option, but favored SDV as a | ong termdesi gn choice. DSC cl ai ned
at trial it instructed Eames to focus on HFC as a short term
solution, but to continue devel opi ng SDV technol ogy.

By 1994, Eanes and Keeler were considering |eaving DSC and



formng their own conpany. |In My 1994, while still enployed at
DSC, Eanmes drafted a docunent representing a business plan for a
new conpany. Thi s docunent proposed the devel opnent of an SDV
architecture, and was marked wth the name “Next Level
Communi cati ons.”

In early July, 1994, Eanmes and Keel er obtained $5 nmillion in
financing to start Next Level. On July 8, 1994, Eanes and Keel er
resigned fromDSC. At |east 6 other DSC enpl oyees foll owed Eanes
and Keeler to Next Level. Next Level focused its efforts on
devel opi ng an SDV system

By January 1995, Next Level was |ow on funds, and began to
seek investors so it could continue its product devel opnent.
Several conpanies discussed investing wth Next Level, including
DSC. Utimtely CGeneral Instrunent (“d”), a l|larger conpany who
principally manufactures tel evision delivery equipnment, conmtted
to invest $6.5 mllion in Next Level in return for a 10% i nterest
in the conpany, plus an option to buy the remaining stock.

DSCfiled this lawsuit in April, after @ first announced its
investnment in Next Level, when it reviewed the files saved on
Eanes’ conputer at DSC and found three pages of Next Level’s My
busi ness proposal. In Septenber 1995, G exercised its option to
purchase the remai ning stock in Next Level and agreed to i ndemify
Eanes and Keeler fromany liability or expenses incurred by themin
connection with this lawsuit.

After a three week trial, the jury found Eanes, Keeler and

Next Level liable for breach of contract, diversion of corporate



opportunity, and m sappropriation of trade secrets. The jury al so
awar ded DSC punitive damages. The total damages award agai nst the
def endants was $369, 200, 000.

DSC noved for entry of judgnent for all actual and punitive
damages, and asked the district court to grant a permnent
i njunction prohibiting Defendants fromdi scl osing the trade secrets
found to be m sappropriated, plus requiring an assi gnnment to DSC of
any SDV patents. DSC al so sought attorneys’ fees, costs, and
i nterest.

The district court declined to enter judgnent as DSC
requested. It held the I egal theories underlying the three torts
on which DSC recovered, breach of contract, diversion of corporate
opportunity, and msappropriation of trade secrets, wer e
duplicative, and refused to aggregate the damages. |t ordered DSC
to elect between the damages awarded for those torts. Under
objection, DSC chose the damages for diversion of corporate
opportunity, and the court entered judgnent for $126,532,000. The
court also entered judgnent for DSC on the total $10,200,000
awarded in punitives, and granted DSC tenporary injunctive relief
until the judgnment was satisfied that prevented Next Level from
disclosing the technology at issue unless it did so in “the
ordinary course of business.” The court declined to award
attorneys’ fees.

Both parties appeal the judgnent, DSC claimng it was
wrongfully forced to elect its danages and Next Level arguing the

evidence did not support verdicts of diversion of corporate



opportunity and m sappropriation of trade secrets.

Di scussi on
l.

DSC first conplains that the district court incorrectly
ordered it to elect between relief for diversion of corporate
opportunity and m sappropriation of trade secrets.! Since the
district court found the three | egal theories advanced by DSC at
trial overlapped by alleging predicate facts that were nearly
identical, it only allowed recovery under one of the theories.

DSC argues that the torts of diversion of corporate
opportunity and m sappropriation of trade secrets are distinct and
do not overl ap. It contends, therefore, that it is entitled to
relief for both torts. Next Level responds that there is no need
to consider the propriety of the el ection requirenent because DSC s
| egal theories both fail: the corporate opportunity claimfails as
a matter of |aw and was supported by insufficient evidence, while
the verdict for m sappropriation of trade secrets is i nsupportable
as a matter of law, as well as a result of several evidentiary
errors nmade by the district court.

W agree with Next Level that the award for wusurpation of
corporate opportunity cannot stand. On Cctober 28, 1996, this
Court decided United Teachers Assoc. Ins. Co. v. MacKeen & Bail ey,

I nc., 99 F.3d 645 (5th Gr. 1996), which controls the

!DSC does not appeal the election order as to the breach of
contract award.



determ nation. |In that case, an i nsurance conpany sued its actuary
for breach of fiduciary duty. W stated that while the actuary had
fiduciary status, and had breached his duties to the insurance
conpany, the district court erred in allow ng recovery agai nst him
under the usurpation of corporate opportunity doctrine:

W believe that wunder Texas law the wusurpation of
corporate opportunity doctrine does not apply to all
corporate fiduciaries, but is limted to officers,
directors, and major sharehol ders who are fiduciaries.
Wiile it is true that several Texas cases use the broader
term®“corporate fiduciary” in discussingthe doctrine, we
have found no Texas cases, nor has UTAIC cited us to any,
appl yi ng the corporate opportunity doctrine to any person
other than an officer, director, or ngmjor sharehol der.
We certainly have found no Texas cases standing for the
proposition that this doctrine applies to all corporate
fiduciaries.

ld. at 651 (footnote omtted). United Teachers had not been

deci ded when briefs were filed or at the tine of oral argunent.
Next Level filed a supplenental brief with this court after oral
argunent to call our attention to this clarification of existing

case law and its application to the facts of this case.?

2Next Level did not originally argue to this Court that Eanes
and Keel er could not be liable as they were not officers, directors
or major shareholders in their original brief. Next Level did
however, raise the argunent that Eanes and Keeler were only high
| evel enpl oyees who di d not occupy positions as officers, directors
or maj or shareholders in the district court. It did not originally
argue this theory on appeal as support for its allegation Next
Level did not divert a corporate opportunity because the i ssue has
not been definitively decided in Texas state court, and the only
federal case law specifically addressing this issue was the
district court holding in United Teachers overrul ed on appeal by
this Court’s hol ding.

Wiile it is clear that a party who fails toraise anissueinits
initial brief waives the right to review of that issue, Wbb v.
| nvestacorp, Inc., 89 F.3d 252, 257 n.2 (5th Gr. 1996), we have
yet to address our procedure when a party wishes to file a
suppl enental brief on an i ssue because of an interveni ng change in
| aw. QG her circuits have held both that parties may raise new
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In Iight of the holding in United Teachers, Eanes, Keel er and

Next Level were incorrectly found to be |iable for diversion of

corporate opportunity under Texas | aw. United Teachers clearly

holds that, under Texas law, the wusurpation of <corporate
opportunity doctrine is inapplicable to any fiduciary who is not
also an officer, director, or major shareholder of a corporate
entity. None of the appellees ever were, or ever alleged to be,
officers, directors, or major shareholders in DSC. As a matter of
lawin this circuit, Eames, Keeler and Next Level could not be held
responsi ble for diverting a corporate opportunity fromDSC because
they did not hold any of these positions. For this reason, the
judgnent in favor of DSC for diversion of corporate opportunity
nmust be vacat ed.

Next Level al so appealed the award to DSC of $20 mllion for

conspiracy to usurp a corporate opportunity. Since it was legally

i ssues because of an intervening change in law, and that parties
wai ved their right to have i ssues addressed by not discussing them
intheir original brief. See United States v. Sterner, 23 F.3d
250, 252 n.3 (9th Cr. 1994), overruled on other grounds by United
States v. Keys, 95 F.3d 874 (9th Cr. 1996)(allowng issue to be
raised for the first tinmeina?28(j) letter to prevent “substanti al
injustice”); Louisiana-Pacific Corp. v. ASARCO, Inc., 24 F. 3d 1565,
1582-83 (9th Cir. 1994), cert. denied, 115 S . C. 780 (1995
(allowing plaintiffstofile a supplenental brief after a statutory
anendnent); contra Bickel v. Korean Air Lines, 96 F.3d 151 (6th
Cir. 1996), cert. denied, No. 96-796, 1996 W 693653, (U.S. Jan.
21, 1997), (declining to consider an argunent raised by the
defendant in a supplenental brief even though a recent Suprene
Court case dealt with sonme of the issues in the appeal).

Refusing to allow the introduction of the holding in United
Teachers would result in this panel deciding an essential issue in
this appeal under incorrect law. United Teachers’ holding clearly
states the law, and we are bound to foll ow our own precedent. W
are unwilling to ignore this inportant clarification of the |aw,
and perpetuate incorrect |law, nerely because United Teachers was
deci ded after briefing and oral argunent in this case.

7



i npossi ble for the Appell ees to usurp a corporate opportunity, they
could not have conspired to do so. The damages award for
conspiracy to usurp a corporate opportunity also fails.

Since we hold the verdict for diversion of corporate
opportunity is incorrect as a matter of law, and the judgnent
awar di ng danmages for that tort nust be vacated, the verdict for
m sappropriation of trade secrets is no | onger duplicative and may
be reinstated if upheld. Next Level attacks this verdict on two
grounds, first arguing that the m sappropriation verdict was based
on defective special interrogatories that did not adequately
present the contested issues.

DSC al | eged t hat Eanes, Keel er, and Next Level m sappropriated
six trade secrets. Next Level nounted a double defense to this
charge, arguing these trade secrets were not secret, then
cont endi ng t hey had not m sappropri ated any of the all eged secrets.
The trial judge submtted a single interrogatory to the jury asking
if DSC proved Next Level had m sappropriated DSC s trade secrets.
Next  Level clains this single interrogatory pernmtted a
nonunani nous jury verdict, in that the jury did not specify which
of the alleged trade secrets Next Level used.

We reviewthe district court’s use of special interrogatories

only for abuse of discretion. E.EEOC v. Manville Sales Corp., 27

F.3d 1089, 1096 (5th Cr. 1994), cert. denied, 115 S Q. 1252

(1995). The district court has considerable |leeway in deciding if
speci al interrogatories should be used, as well as in constructing

the formof the interrogatories. See Bryan v. Cargqgill, Inc., 723




F.2d 1202, 1204-6 (5th G r. 1984).

Next Level argues that the damages nobdel DSC presented
depended on a finding six trade secrets were m sappropriated. If
the jury believed |l ess than six secrets were wongly used by Next
Level, the damages nodel coll apses. However, there is no
indication that the jury found less than all six secrets were
m sappropriated, or that the evidence presented at trial was
insufficient to support a finding of m sappropriation on all six
secrets. W do not find any abuse of discretion by the district
court in its construction of the interrogatories.

Next Level al so argues the m sappropriation judgnent nust be
overturned because the trial court erred in excluding inportant
evidence. The trial court told the parties before trial it would
not allow into evidence any docunents that were not produced to
opposing counsel in a tinely manner. During trial, it refused to
all ow Next Level to cross exanmne the DSC expert with a short
article witten by George Hawey, a vice president at DSC,
published in a trade journal in 1991. The article purportedly
di scl osed the elenents of one of the six alleged trade secrets,
contradicting the expert’s testinony that the trade secret was not
in the public domain. Next Level had not disclosed the article to
DSCor listed the article onits pretrial exhibit list, claimng it
was unaware of the article s existence because DSC withheld the

article fromthem?3

351t is difficult to see how an article published in a trade
journal could have been “w t hhel d”.
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“The district court has broad discretion in deciding whether
toadmt into evidence exhibits not listedinthe pre-trial order.”

Glber v. Tulane Univ., 909 F.2d 124, 127 (5th Gr. 1990). As

well, the district court has no obligation to consider evidence not
listedinthe pre-trial order unless “necessary to prevent nanifest

injustice.” Goodnan v. Lee, 78 F.3d 1007, 1011 (5th Cr. 1996),

cert. denied, 117 S.Ct. 166 (1996). The district court nade it

cl ear evidence not disclosed to the opposing party would not be
admtted at trial. The article may have been hel pful to Next
Level, but was not essential to its case. The trial court acted
within its discretion.

For these reasons, we find there was no reversible error in
the verdict for m sappropriation of trade secrets. It therefore
stands, and upon remand should be substituted for the judgnent

entered on usurpation of corporate opportunity.

.

DSC contends it is entitled to permanent injunctive relief?
for m sappropriation of trade secrets; either alimted injunction
in conbination with nonetary danages or a total injunction
prohi biting Next Level fromusing the trade secrets the jury found
it msappropriated. DSC believes it should be allowed to choose

between these forns of relief, after it sees what sort of permanent

“The district court issued a tenporary injunction agai nst Next
Level directing that the trade secret technology my not be
transferred or disclosed, but allows disclosure “in the ordinary
course of business.” The tenporary injunction is only in place
until the judgnment for DSC is satisfied.
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injunction the district court would fashion.
Since “the basis for injunctive relief in the federal courts
has always been irreparable injury and the inadequacy of |ega

renedi es,” Weinburger v. Ronmero-Barcelo, 102 S.C. 1798, 1803

(1982), it is clear injunctions are an extraordi nary renedy, to be
granted only when a party is threatened with injury for which he
cannot obtain a sufficient legal renmedy. Wight, MIller & Kane,

Federal Practice and Procedure: Cvil 2d § 2942 at 43-44 (1995).

We reviewthe district court’s denial of permanent injunctive

relief for abuse of discretion. North Al amb Water Supply Corp. V.

Cty of San Juan, Tex., 90 F.3d 910, 916 (5th Cr. 1996), cert.

denied, 117 S.C. 586 (1996); Peaches Entertainnent Corp. V.

Entertai nnent Repertoire Assoc., 62 F.3d 690, 693 (5th Cr. 1995).

“The district court abuses its discretion if it (1) relies on
clearly erroneous factual findings when deciding to grant or deny
t he permanent injunction (2) relies on erroneous concl usi ons of | aw
when deciding to grant or deny the permanent injunction, or (3)
m sapplies the factual or |egal conclusions when fashioning its

injunctive relief.” Peaches Entertainnent Corp., 62 F.3d at 693.

The district court did not abuse its discretion in deciding
DSC was not entitled to permanent injunctive relief. It did not
rely on clearly erroneous factual findings or an erroneous
conclusion of law. The jury awarded DSC danages for | ost sales on
SDV products. DSC thus prem sed its damages claimon Next Leve
devel opi ng an SDV systemthat conpeted wwth DSC s system As the

district court noted, the noney danmages DSC recovered sufficiently
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conpensated it for that injury, and the drastic solution of a
permanent injunction IS unnecessary. No irreparable harm was

suf f er ed.

L1,

Next Level contends the district court erred in reversing an
earlier order and admtting, on the | ast day of testinony, evidence
that G had agreed to indemify Next Level, Eanes, and Keeler
agai nst any judgnent for DSC. The court originally ruled evidence
of the indemification agreenent was i nadm ssi ble, but changed its
ruling near the end of trial. It rejected Next Level’s argunent
that its agreenent was equivalent to liability insurance, and was
i nadm ssi bl e under Fed.R Evid. 411. It stated that even had the
agreenent been i nsurance, it was adm ssi bl e under the exceptions in
Rul e 411 to show Eanes and Keel er’s | ack of ownership of the trade
secrets. It then noted that Next Level opened the door to
adm ssion of the agreenent in voir dire, when its counsel told the
jurors the case was “a question of life or death to M. Eanes and
M. Keeler.” Finally, it found that even if adm ssion of the
agreenent was inproper, the error was not sufficient to warrant a
new trial.

We exam ne t he adm ssion of chall enged evi dence by asking two
questions: didthe district court abuse its discretioninadmtting
the evidence, and, if so, did its error affect the substantial

rights of the affected party? Mnn v. Al gee, 924 F.2d 568, 571

(5th Gr. 1991), cert. denied, 502 U S. 900 (1991). The district

12



court did not abuse its discretion in admtting evidence of the
i ndemmity agreenent. The agreenent was an integral part of the
relationship between the parties in this litigation. Evi dence
showed the price G paid for Next Level was far below its actua

worth. To explain this apparent incongruity, the jury needed to
understand the parties’ full relationship. It also cast doubt on
counsel’s characterization of the effect of the case on Eanes and
Keeler. While the timng of the district court’s decisionto allow
this evidence was admttedly awkward, it was not an abuse of

di scretion.

| V.

Next Level argues that the damage award for lost profits
cannot stand because DSC s damage nodel was specul ative: DSC has
yet to sell its SDV product, and no narket has been established for
DSC s SDV system It then attacks the nethodol ogy used by DSC s
damage expert, Ray Sears, claimng the assunptions Sears relied on
wer e based on conjecture not fact. Next Level’s main objections to
Sears’ analysis are that Sears had no basis to assune a |arge
nunber of househol ds woul d gai n access to SDV t echnol ogy, and Sears
assi gned mar ket shares to DSC and Next Level wi thout solid evidence
to support these nunbers. Sears testified DSC woul d have assuned
a forty percent market share in SDV sal es had Next Level not been
formed. Wth Next Level in the market, that conpany woul d acquire
twenty percent of the SDV market, and later “take away” eight

percent of DSC s market share. Finally, Next Level argues DSC did

13



not allocate any portion of the danage figure Sears proposed to
specific acts by Next Level. The jury, however, found that two of
the acts included in the damages anal ysis were not w ongful.

Next Level also argues that as the danages award should be
reversed, the punitives award should not be allowed to stand.

A.  Were the danmages specul ative?

We exam ne the challenge that damages for |ost profits are
specul ative to determ ne whet her a reasonabl e person could find the
profits were established with reasonabl e certainty, considering all
evidence in the |ight nost favorable to the plaintiffs. Thonpson

and Wal | ace v. Fal conwood Corp., 100 F. 3d 429, 435 (5th Gr. 1996).

Under Texas |l aw, “evidence to establish profits nust not be

uncertain or speculative.” Texas lnstrunents, Inc. v. Teletron

Enerqgy Managenent, Inc., 877 S.W2d 276, 279 (Tex. 1994), (quoting

Sout hwest Battery Corp. v. Oaen, 131 Tex. 423, 426; 115 S W2d

1097, 1098 (Tex. 1938)). However, the requirenent that damages be
based on nore than speculation “is intended to be flexible enough
to acconmmodate the nyriad circunstances in which clains for | ost

profits arise.” Texas Instrunents, 877 S.W2d at 279. “[Il]t is

not necessary that recovery for future profits should be
est abl i shed by exact calculation, as it is enough to have data from
whi ch these profits may be ascertained with a reasonabl e degree of

certainty and exactness.” Fiberlok, Inc. v. LM Enter., Inc., 976

F.2d 958, 962 (5th Gr. 1992) (citing Copenhaver v. Berryman, 602

S.W2d 540, 544 (Tex.Giv.App. 1980)).

Wil e SDV technol ogy represents a new product the intensive
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mar ket research DSC presented at trial, coupled with the known
hi story of the tel ecommuni cations industry and the success of the
Li ght span product, established with sufficient certainty that SDV
technology is likely to generate significant profits. Even if a
product is not yet fully developed, a plaintiff is not prevented
from recovering future lost profits if it was hindered in
devel oping that product, and the evidence shows the eventual
conpl etion and success of that product is probable. As well, DSC
has traditionally been a |eader in producing technology used in
t el ecomuni cati ons. Its history of strong performance is

i ndicative of the |ikely success of this revol uti onary new product.

B. Was Sears’ nethodol ogy based on conjecture?

Wi | e “damages nmay not be determ ned by nere specul ation or
guess, it will be enough if the evidence shows] the extent of the
damages as a matter of just and reasonable inference, although the

result be only approximate.” Terrell v. Household Goods Carriers’

Bureau, 494 F.2d 16, 24 (5th Gr. 1974), cert. dism ssed, 419 U S

987 (1974) (quoting Story Parchnment Co. v. Paterson Parchnent Paper

Co., 282 U S. 555 563 (1931). W do not agree that Sears’
met hodol ogy was based on conjecture. The assunptions Sears nmade
about the availability of SDV access and the respective market
percent ages of DSC and Next Level are adequately support ed.

It is true these predictions are not guaranteed. No one can
definitively say what the future holds for SDV technol ogy, or DSC

and Next Level in particular. However, uncertainty surroundi ng
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preci sely howthe industry will evol ve does not reduce all analysis
about future devel opnents to nere specul ation. Sears based his
predictions on data obtained from respected sources in the
t el ecommuni cations narket. The jury chose to believe his
estimati on of damages. There was sufficient evidence presented to
support the jury’'s verdict.

C. Was the unitary danmages figure inperm ssible?

The damage nodel Sears presented showed the total danages
allocated to Next Level’s alleged wongful conduct. The jury then
all ocated damages to each different cause of action. DSC was not
obligated to precisely apportion danmages for each instance of
wrongful conduct it alleged, as wunitary damges nodels are

perm ssi bl e under Texas | aw. Bildon Farnms, Inc. v Ward County

| nprovenent Dist. No. 2, 415 S.W2d 890, 896 (Tex. 1967).

The fact the jury found Eanes and Keeler were not |iable for
soliciting key enployees of DSC is irrelevant to our inquiry.
First, the jury found Eanmes and Keeler were not |iable for these
acts in the context of the breach of contract claim Danages for
breach of contract were not included in the judgnent entered by the
district court, and are not appealed to this Court. Second, even
if the jury’s finding was rel evant to the m sappropriation of trade
secrets damages, we nmay safely assune the jury did not award
damages to DSC for conduct for which Eanes and Keeler were not
I'iable.

D. Should the punitive damages award be reversed?

Next Level argues that the punitive damage award nust be
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vacat ed since DSC s conpensat ory damage award cannot stand. As we

uphol d the conpensatory damage award, this argunent fails.

V.

DSC appeals the district court’s denial of attorneys’ fees.
It argues that attorneys’ fees are recoverable incident to punitive
damages, and that under our precedent, the district court erred in
refusing to enter this award.

As DSC does not claim it is entitled to attorneys fees
because of a statute or contract, the court’s authority to award
fees is based on its inherent power to sanction behavior by a

litigant. Tacon Mechanical Contractors, Inc. v. Aetna Casualty &

Sur. Co., 65 F.3d 486, 489 (5th Cr. 1995). W reviewfor abuse of
di scretion. 1d.

Whil e we agree that attorneys’ fees are allowed in connection
wth an award of punitive damages, an award of punitive danages
does not automatically conpel an award of attorneys’ fees.
Attorneys’ fees not conpelled by statute or contract are awarded at
the discretion of the district court. The district court issued a
wel | -reasoned, thorough opinion detailing the reasons for its
refusal of DSC s request for attorneys’ fees. W find no basis for

reversing its hol ding.

DSC clainms that Bauman v. Centex Corp., 611 F.2d 1115 (5th
Cir. 1980), is authority for the proposition DSCis entitledtoits
f ees. W agree with the district court that Bauman does not

control. I n Bauman, the district court awarded attorneys’ fees,
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where the parties had stipul ated beforehand the court woul d deci de
this matter instead of the jury. The parties also agreed on the
anount of attorneys’ fees that would be proper. 1d. at 1121.
Contrary to DSC s apparent belief, Baunman does not direct that
a court nust award attorneys’ fees in a particular case. It only
uphel d an award rmade by the district court. As well, the challenge
in Baunman focused on the anmount of the award, when the parties
submtted no evidence of fees but had previously stipulated to a
reasonabl e amount. W nerely found the stipul ati on was sufficient

to support the anount of the award.

CONCLUSI ON

W reverse the award to DSC for wusurpation of corporate
opportunity and conspiracy to usurp a corporate opportunity. As
the award for m sappropriation of trade secrets stands, judgnment on
t hat clai mshould be entered. No other errors nerit reversal or a
newtrial. DSCis not entitled to an award of attorneys’ fees. W
therefore AFFIRM IN PART, and VACATE IN PART and REMAND to the

district court for entry of judgnment consistent with this opinion.
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