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Appeal from the United States District Court for the Eastern
District of Texas.

Before WSDOM EDI TH H. JONES and BENAVI DES, Circuit Judges.

WSDOM Circuit Judge:

The plaintiff, Frank MIlar, brought this 42 US C § 1983
action agai nst police officers Scott Houghton, Charles Garrett, Pat
Gol den, and Curtis Anyx alleging wongful arrest, excessive force
used during the arrest, and state |law clains of assault, battery,
and intentional infliction of enotional distress.

The following facts are not disputed. Around 10:00 p.m on
an evening in January 1993, MIlar and his father drove to Mllar's
| aundromat in Sanger, Texas. Upon arriving, MIllar noticed Texas
State Trooper Houghton engaged in a routine traffic stop close to
the rear of the building. Wile his father went inside, MIIar
wat ched Houghton fromthe rear of the building. The traffic stop
escal ated into a search of the vehicle. MIllar continued to watch

and called his wife with a wal kie-tal kie type devi ce.



O ficer Golden arrived during Houghton's questioning of the
driver, and Houghton inforned him that soneone was watching from
behi nd the bushes near the building. Alerted by the noise of the
wal ki e-tal kie, both Golden and Houghton shone their flashlights
toward MIlar. As Houghton and CGol den began approaching M Il ar
M I | ar began backing up and threw the case of the wal kie-talkie to
the ground, but he continued to hold the device in his hand.

At this point the parties' recollections diverge. According
to Houghton, MIlar refused all commands to stop, was hol ding the
devi ce i n one hand, and had the other hand conceal ed i n his pocket,
pronpti ng Houghton and Garrett to display their guns. Accordingto
M Il ar, he did not hear any commands and never put his hands in his
pockets. MIllar contends that he had both hands in the air, and
that he turned to place them on the building, when the officers
approached and began striking him According to Houghton, the
officers sinply wanted to frisk him for weapons, but MIlar
provoked the officers to physically position him by refusing all
commands. A scuffle broke out and MI | ar | anded on the ground near
an air conditioner conpressor.

At this time, Mllar's father exited the |aundromat, and
officer Garrett and other officers arrived. Mllar's wfe and
nmot her arrived shortly thereafter. Houghton, Golden, and Garrett
attenpted to bring MIlar to his feet, but he resisted by clinging
to the conpressor. The officers then used force to bring MIlar to
his feet and restrain him Eventually, he was handcuffed and t aken

to an energency room



Early in the case, defendants Golden and Anyx filed a joint
motion to dismss and/or for summary judgnent, arguing that
MIllar's clainms could not defeat a defense of qualified immunity
and that there was no genuine issue of fact to support a cl ai m of
wrongful arrest, excessive force, or intentional infliction of
enotional distress against Golden or Anyx. The district court
granted summary judgnent in favor of defendant Anyx, but denied the
nmotion for Golden. No one contests the summary judgnent di sm ssing
Anyx. Defendants Houghton and Garrett jointly filed a simlar
motion for summary judgnent sonetine later, arguing additionally
that the evidence did not sufficiently support the significant
injury element of MIlar's claimof excessive force. The district
court found that, even if the plaintiff were required to show
significant injury as an elenent of his excessive force claim
there was enough evidence of significant injury to present the
issue to ajury. Furthernore, the court found sufficient evidence
to raise a dispute regarding whether the force used was excessi ve.

Followng the denial of defendants' notions for summary
judgnent, the parties took the deposition of Dr. Gary Watts, a
psychiatrist who treated MIlar three tinmes in the years follow ng
the incident. Dr. Watts stated that MIllar had a pre-existing
paranoi d delusional condition, particularly with |aw enforcenent
agenci es. According to Dr. Watts, MIllar believed that police
officers and others were conspiring to harm him MII ar
experi enced anxi ety whenever seeing a police officer and would be

curious and highly suspicious in the presence of an officer. Dr.



Watts testified that this condition could have contributed to
MIllar's resistance to the defendants' approach and conmands.

Soon after the deposition, Mllar's attorney filed a notion to
W t hdraw as counsel . MIllar's attorney attached a copy of the
deposition to the notion and stated that he had discussed the
status of the case with MIlar and that M|l ar had di scharged him
MIllar's attorney further stated in his notion that, given Dr.
Watts' testinony, he could no longer represent MIllar in good
faith. No counsel was substituted in the notion, but the notion
and its certificate of service indicate that MIIlar was forwarded
a copy of both the notion and Dr. Watts' deposition. The district
court granted the notion to withdraw. Al so, the district court, on
its owmn notion, and without giving notice to MIllar, vacated its
prior orders denying sunmary judgnent and granted sunmmary judgnent
in favor of all defendants. The district court then issued a final
j udgnent dism ssing the case wwth prejudice. In vacatingits prior
orders and granting summary judgnent against MIllar, the court
st at ed:

On the basis of M. Mllar's affidavit, the Court has

previously denied Defendants' notion for sunmmary judgnent.

Havi ng reexam ned the Defendants' notion in light of the

information regarding MIllar's nental condition, the Court

finds M. MIllar's affidavit to be unreliable and insufficient
to create a fact issue in this case.

Wth new counsel, MIIlar appeals the district court's grant of
summary judgnent and the dismssal of his case. MIllar contends
that the district court erred in reversing its prior denial of
summary j udgnent based on new evi dence wi thout giving Ml lar notice

or an opportunity to respond. W agree.
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Under Fed. R G v.P. 56(c), a party nust be served with a notion
for summary judgnent at |east 10 days before a court grants the
nmotion against him Simlarly, a party nust be given at |east 10
days notice before a court grants sunmary judgnent sua sponte.?
Thi s requirenent places a party on notice that he is in jeopardy of
having his case dism ssed and affords himthe opportunity to put
forth evidence to show precisely how he intends to prove his case
at trial.?

MIlar argues that the district court inproperly granted
summary judgnent sua sponte w thout giving himproper notice under
Rul e 56(c). In this case, however, the district court did not
grant sunmary judgnent sua sponte. The court reconsidered and
vacated its prior denial of summary judgnent.

Houghton and Garrett argue that a court retains jurisdiction
over a denial of sunmmary judgnent and may reverse its decision at
any tinme without giving notice. |In support of their contention
they cite Trustees of Sabi ne Area Carpenter's Health & Wl fare Fund
v. Don Lightfoot Honme Builder, Inc.,® and McKethan v. Texas Farm
Bureau.* These cases, as well as Lavespere v. Niagara Machine and

Tool Works,®> hold that a denial of summary judgnent is an

IN.L. Industries, Inc. v. GHR Energy Corp., 940 F.2d 957, 965
(5th Cr.1991).

2ld.,; accord, Stella v. Town of Tewksbury, 4 F.3d 53, 55
(1st Gir.1993).

3704 F.2d 822, 828 (5th Gir.1983).
‘996 F.2d 734, 738 n. 6 (5th G r.1993).
°910 F.2d 167, 184-85 (5th Cir.1990).
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interlocutory order, which the court may reconsi der and reverse any
time before entering final judgnent. These cases do not, however,
deci de whether the parties need to receive notice, or whether a
party should be given an opportunity to respond to new evidence
upon which the court bases its decision to vacate and reverse its
prior denial of summary judgnent.

In Bon Air Hotel v. Tine,® this court reviewed the district
court's reversal of a prior denial of summary judgnent. |In Bon Air
Hotel, the judge who denied summary judgnent retired, and his
successor requested coments on whet her the court had authority to
reconsi der and reverse the prior order denying sunmmary judgnent.
After receiving comments fromboth parties, the court vacated the
prior order and entered summary judgnment. This court, referringto
the notice requirenents of Rule 56(c), affirnmed the summary
judgnent, noting that the parties had received proper notice and
were afforded an opportunity to present evidence denonstrating an
i ssue of material fact.’

Bon Air Hotel and the | anguage of Rule 56(c) indicate that an
adverse party nust be given an opportunity to respond to a notion
for a summary judgnent and the evidence upon which the notion is
based. Even in the cases cited by the appellees, the |osing

parties had the opportunity to respond before judgnent was rendered

6426 F.2d 858 (5th Gir.1970).
I'd. at 862-63.



agai nst them? Accordingly, we hold that, when a court 1is
considering vacating and reversing a prior denial of sumary
j udgnent on the basis of newly presented evidence, the court nust
gi ve the adverse party notice and an opportunity to respond to such
evidence. This requirenent will provide the party an opportunity
to refute the evidence and denonstrate how he intends to prove his
case at trial

Appel | ee CGol den argues that, because it was Mllar's own
attorney who submtted the deposition to the court, MIIlar was not
entitled to notice or an opportunity to respond. Col den reasons

that the actions of MIllar's withdrawi ng attorney were Mllar's

81n Trustees of Sabine, the defendants, on the day of trial,
orally renewed their previously denied notion for sunmary judgnent
on the sanme grounds previously presented to the court. The
plaintiffs did not object, and argued the notion orally. After
argunent, the district court vacated its prior denial of sunmary
j udgnent and granted summary judgnent. W found that the district
court's action was consistent with the policy of 56(c).

[Rule 56(c) ] is intended to give the opposing party
opportunity to prepare responsive pl eadi ngs and counter
affidavits. The trustees were not denied that
opportunity. Honme Buil ders renewed notion for summary
j udgnent was based on the sanme ground it had urged
previously.... The trustees had already filed a witten
response to this notion. Although they did not submt
affidavits or additional depositions, they had the
opportunity to do so.

Trustees of Sabine, 704 F.2d at 828 (citation and quotation
omtted, enphasis added).

In McKethan, a previously denied summary judgnent was
granted after a trial on the nerits, and thus after the
parties had submtted all their evidence. MKethan, 996 F. 2d
at 738.

In Lavespere, the plaintiff filed a response to the
renewed notion for summary judgnent. Lavespere, 910 F.2d at
171.



actions, and thus MIlar needed no opportunity to respond to the
deposition, which, in effect, he hinself presented to the court.
Gol den's argunent is without nerit. MIllar's attorney had al ready
been di scharged, and we have found no authority suggesting that the
actions of a discharged attorney when filing a notion to wthdraw
shoul d be considered the actions of the party.

Accordi ngly, we VACATE the district court's order dism ssing
the plaintiff's case against defendants Golden, Houghton, and
Garrett; we VACATE the district court's order vacating its prior
order denying summary judgnent and granting summary judgnent in
favor of defendants Gol den, Houghton, and Garrett; and we REMAND
to the district court for further proceedi ngs consistent with this

opi ni on.



