IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40431

ASHLAND CHEM CAL | NC
Pl ai ntiff-Appellant,

BARCO | NC, ET AL
Def endant s,

MESH PLASTI CS LTD
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

Sept enber 15, 1997
Bef ore REAVLEY, KING and BARKSDALE, Circuit Judges.
KING Circuit Judge:

Plaintiff-appellant Ashland Chem cal, Inc. appeals the
district court’s order granting defendant-appell ee Mesh Plastics,
Ltd. an award of |egal fees under Article 6, Section 9 of the
Eastern District of Texas’'s G vil Justice Expense and Del ay
Reduction Plan. Because we find that Article 6, Section 9 of
that Plan is a fee-shifting provision that was not authorized by
Congress, we reverse the district court’s award of legal fees to

Mesh.



| . FACTUAL AND PROCEDURAL BACKGROUND

Ashl and Chem cal, Inc. (Ashland) sued Mesh Plastics, Ltd.
(Mesh), Barco, Inc., and Lakiva Corp. in Septenber of 1992,
claimng that it suffered over $200,000 in damages as a result of
defects in chemcal holding tanks that it purchased from
defendants. Mesh’'s primary defense was that its agent was
unaut horized to bind it to the sal es agreenent upon which Ashl and
relied. Following the entry of default judgnents against the
ot her two defendants, Mesh presented Ashland with a witten offer
of judgnment in the anmount of $1000 pursuant to Article 6,
Section 9 (the Local Rule) of the Cvil Justice Expense and Del ay
Reduction Plan (CIEDR Pl an) of the Eastern District of Texas.
The Local Rule provides as follows:

(9) Ofer of Judgnent. At the Managenent Conference

or any tinme thereafter, a party may nmake a witten

offer of judgnent. |If the offer of judgnent is not

accepted and the final judgnent in the case is of nore

benefit to the party who nade the offer by 10% then

the party who rejected the offer nust pay the

litigation costs incurred after the offer was rejected.

In personal injury and civil rights cases involving

contingent attorneys’ fees, the award of litigation

costs shall not exceed the amount of the final

judgnent. The Court may, in its discretion, reduce the

award of litigation costs in order to prevent undue

hardship to a party.

“Litigation costs” neans those costs which are

directly related to preparing the case for trial and

actual trial expenses, including but not limted to

reasonabl e attorneys’ fees, deposition costs and fees

for expert w tnesses.
UNI TED STATES DI STRICT COURT FOR THE EASTERN DI STRICT OF TEXAS, CVIL
JUSTI CE EXPENSE AND DELAY REDUCTION PLAN, art. 6, 8 9 (1997). 1In
accordance with the requirenents of the Local Rule, Mesh set a
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deadline of May 1, 1993 for acceptance or rejection of the offer.
I n addi tion, Mesh’s counsel stated in his letter: “If for sone
reason you believe that the tinme allowed is unreasonabl e, please
contact ne and perhaps we can nmake other arrangenents.” Ashland
replied that it was unable to evaluate the offer because it was
still awaiting a response to an outstandi ng di scovery request.
On May 1, 1993, the offer expired.

On March 28 and 29, 1994, the case was tried before a jury.
The jury returned a verdict in favor of Mesh, and the court
entered a take-nothing judgnent and di sm ssed the case on the
merits. Thereafter, Mesh filed a Mdtion for Assessnent of
Litigation Costs seeking $53,465.60 in attorneys’ fees and
expenses pursuant to the Local Rule. The district court granted
Mesh’ s notion and ordered Ashland to pay the requested anount.
Ashl and then filed a Motion for Reconsideration, arguing on
various theories that the Local Rule was invalid. The district
court denied the notion in a Menorandum Qpi ni on and Order, and

Ashl and now appeal s that deci sion.

1. STANDARD COF REVI EW
We review de novo the conclusions of |aw nmade by a district

court. Prudhomme v. Tenneco G| Co., 955 F.2d 390, 392 (5th.

Cr.), cert. denied, 506 U S. 826 (1992). W accept a district

court’s factual findings unless they are clearly erroneous. |d.

In this case, the issues raised on appeal are questions of |aw.



[11. DI SCUSSI ON

Ashl and argues that the Local Rule is a substantive fee-
shifting provision that was not authorized by Congress. Mesh,
however, insists that the G vil Justice Reform Act of 1990
(CJRA), 28 U. S.C. 88 471-482, inplicitly authorizes the Loca
Rul e. Ashl and di sagrees, contending that if Congress had
i ntended to authorize such action, it would have included
explicit language to that effect in the statute. Ashland further
argues that because the Local Rule is substantive in nature,

under the Suprenme Court’s decision in Alyeska Pipeline Service

Co. v. Wlderness Society, 421 U S. 240 (1975), it nust be

specifically authorized by Congress in order to be valid. Mesh
counters that Al yeska does not control the outconme of this case,
and argues instead that the Court’s nore recent decision in

Chanbers v. NASCO Inc., 501 U S 32 (1991), is the nost rel evant

precedent.?

A, Fee-Shifting Rules Generally

. Ashl and advances several alternative argunents for the
invalidity of the Local Rule. Ashland first argues that the
Local Rule inpermssibly conflicts wiwth Federal Rules of Cvil
Procedure 68 and 83; the Rules Enabling Act, 28 U S.C. § 2071(a)
(1994); and the Fees Act of 1873, 28 U S.C. 8§ 1920 (1994).

Ashl and insists that these departures from established | aw were
not authorized by the CIJRA. In addition, Ashland challenges the
Local Rule as violative of the Equal Protection Cl ause of the
United States Constitution. Ashland also argues that even if the
Local Rule is valid, the district court erred in awarding fees to
Mesh because the offer of judgnent was unreasonabl e and was not
made in good faith. W decline to address these alternative
argunents because we find that the Local Rule is a substantive
fee-shifting provision which was not authorized by the CIRA
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This court has held that, “in an ordinary diversity case,
state rather than federal |aw governs the issue of the awarding

of attorney’s fees.” Shelak v. Wite Mtor Co., 636 F.2d 1069,

1072 (5th Gr. Unit A Feb. 1981). It is undisputed that under
Texas | aw Mesh woul d not be entitled to attorneys’ fees because
Texas follows the “* American Rul e’ which inposes the burden of

attorney’s fees upon the individual litigants.” Crenshaw v.

Ceneral Dynamics Corp., 940 F.2d 125, 129 (5th GCr. 1991).

In addition, in Alyeska, the Suprene Court addressed the
i ssue of fee shifting:

“[I]n an ordinary diversity case where the state | aw

does not run counter to a valid federal statute or rule

of court, and usually it wll not, state |aw denyi ng

the right to attorney’s fees or giving a right thereto,

which reflects a substantial policy of the state,

shoul d be fol |l owed.”
421 U. S, at 259 n.31 (quoting 6 J. MOORE, FEDERAL PRACTICE
8§ 54.77(2), at 1712-13 (2d ed. 1974)). Alyeska involved a suit
brought by environnmental groups that were attenpting to bar the
construction of an oil pipeline. |1d. at 241-43. The sole issue
before the Suprene Court was the | ower court’s decision to award
attorneys’ fees to the environnental groups where no applicable
statute provided for such an award. |d. at 245. Relying on the
“American rule’--“the prevailing litigant is ordinarily not
entitled to collect a reasonable attorneys’ fee fromthe | oser”--
the Court held that “it would be inappropriate for the Judiciary,
w t hout | egislative guidance, to reallocate the burdens of
litigation in the manner and to the extent urged by respondents

and approved by the Court of Appeals.” 1d. at 247. Although the
5



Court took care to note that courts possess “inherent power

to allow attorneys’ fees in particular situations, unless

forbi dden by Congress,” it declined to expand the scope of those
situations. 1d. at 259.

More recently, however, the Suprene Court has defined and
limted the scope of Alyeska's determnation that fee shifting is
substantive in nature and nust be congressionally authorized. In
Chanbers, the district court, relying on its inherent power to
sanction bad-faith conduct, ordered defendant Chanbers and his
attorney to pay alnost one mllion dollars in attorneys’ fees and
expenses. 501 U. S. at 40. The Suprene Court upheld the award,
hol di ng that when sanctions under applicable rules and statutes
are inadequate, a court may call upon its inherent powers to
“assess attorney’'s fees when a party has ‘“acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.”’” 1d. at 45-

46 (quoting Alyeska, 421 U S. at 258-59 (quoting F.D. Rich Co. v.

United States ex rel. Industrial Lunmber Co., 417 U. S. 116, 129

(1974))). Further, the Court noted that when a federal court
sits in a diversity case, its inherent power to use fee shifting
as a sanction for bad-faith conduct is not limted by the forum
state’s |l aw regardi ng sanctions. |d. at 52-53. The Court

di stingui shed Al yeska, stating that “[t]he [imtation on a
court’s inherent power described [in footnote 31 of Al yeska]
applies only to fee-shifting rules that enbody a substantive
policy, such as a statute which permts a prevailing party in

certain classes of litigation to recover fees.” 1d. at 52.



Taken together, these cases stand for the proposition that
substantive departures fromthe Anerican rule and its traditional
exceptions nust be authorized by Congress. See id. at 47.
| ndeed, as the Court explained in Chanbers:

[ T] he narrow exceptions to the Anerican Rul e
effectively limt a court’s inherent power to inpose
attorney’s fees as a sanction to cases in which a
litigant has engaged in bad-faith conduct or w Il ful
di sobedi ence of a court’s orders .

: Nevert hel ess, “we do not lightly assune that
Congress has i ntended to depart from established
princi ples” such as the scope of a court’s inherent
power .

ld. (quoting Weinberger v. Ronero-Barcelo, 456 U.S. 305, 313

(1982)). Thus, Chanbers did not eviscerate the core hol di ng of
Al yeska that congressional authorization is necessary for novel
departures fromthe Anerican rule; rather it nmerely served to
clarify that, despite Al yeska, courts retained their traditional,
i nherent power to sanction bad-faith conduct through the
assessnent of costs and attorneys’ fees.

We therefore nust determ ne whether the Local Rule is
procedural, |ike sanctions for bad-faith conduct, or

substantive.? Wether a rule that allows fee shifting is

2 At oral argunent Mesh suggested that we anal yze the
Local Rule in this case with the sane deference that we accord
the Federal Rules of Civil Procedure. Under the franmework
advanced by the Suprene Court in Sibbach v. Wlson & Co., 312
US 1 (1941), and refined in Hanna v. Pluner, 380 U S. 460
(1965), a federal procedural rule nust “really regul ate[]
procedure” in order to apply in a diversity case despite a
conflict wwth state law. Sibbach, 312 U S. at 14. Under this
test, the Rules Enabling Act, 28 U S.C. 88 2071-2077 (1994), has
been interpreted to authorize any Federal Rule of G vil Procedure
that is procedural in formand has a procedural purpose, despite
the fact that such a rule nay have sone inadvertent effect on the
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procedural or substantive depends on the purposes and policies

behind the rule itself. Hanna v. Pluner, 380 U. S. 460, 471

(1965) (“The line between ‘substance’ and ‘procedure’ shifts as
the | egal context changes. ‘Each inplies different variables
dependi ng upon the particular problemfor which it is used.’”

(quoting GQuaranty Trust Co. v. York, 326 U S. 99, 108 (1945))).

| ndeed, as the Chanbers Court noted, the distinction is closely
tied to the ““twin ains of the Erie rule: discouragenent of
forum shoppi ng and avoi dance of inequitable adm nistration of the

laws.”” 501 U S. at 52 (quoting Hanna, 380 U S. at 468). Under

litigants’ substantive rights. |Indeed, the Court has stated that
when a Federal Rule of Cvil Procedure is at issue,

the question facing the court is a far cry fromthe
typical, relatively unguided Erie choice: the court
has been instructed to apply the Federal Rule, and can
refuse to do so only if the Advisory Commttee, [the
Suprene] Court, and Congress erred in their prim facie
judgnent that the Rule in question transgresses neither
the terns of the Enabling Act nor constitutional
restrictions.

Hanna, 380 U. S. at 471.

The Local Rule, however, is not a Federal Rule of G vil
Procedure. It is not arule that is followed throughout the
nati on or even throughout this Crcuit, and although it is the
product of careful consideration by practitioners and judges, it
was not subject to possible congressional veto as were the
Federal Rules of Cvil Procedure. See Sibbach, 312 U S. at 14-15
(di scussing the subm ssion of the Federal Rules of Cvil
Procedure to Congress so that it could “exam ne them and veto
their going into effect if contrary to the policy of the
| egislature”). |Indeed, at this point not even one other district
has included a simlar fee-shifting provision in its CIEDR pl an.
As a result, we decline to extend Hanna’s nore | enient scrutiny
of the Federal Rules of G vil Procedure to include the Local
Rul e.




the doctrine of Erie Railroad Co. v. Tonpkins, 304 U S. 64

(1938), in a diversity case a federal court nust apply the
substantive law of the state while follow ng federal procedura
rules. Hanna, 380 U S. at 465, 471. Unfortunately, a clear and
obvi ous distinction between rules of procedure and rul es of
subst ance does not always exist. Regarding the difficulty of
this determ nation, the Suprene Court has stated:
“[T] he question is not whether [sonething] is deened a
matter of ‘procedure’ in sone sense. The question is .
does it significantly affect the result of a
litigation for a federal court to disregard a | aw of a
State that would be controlling in an action upon the
sane claimby the sane parties in a State court?”

ld. at 466 (quoting Guaranty Trust, 326 U S. at 109). The award

of attorneys’ fees pursuant to a plan adopted in order to
decrease cost and delay in the federal courts presents just such
a difficult issue.

Mesh argues that, in this case, the policies behind the rule
nmore cl osely resenble those at issue in Chanbers. Mesh contends
that the Local Rule is procedural in nature because it wll not
affect parties’ choice of forum rather, it will sinply serve to
regul ate their behavior before the court, forcing themto think
nmore seriously before refusing an offer of judgnment. W
di sagr ee.

Adm ttedly, inportant procedural goals underlie the Local
Rul e, but a rule’ s stated purpose is not the sole consideration
in determning whether it is substantive or procedural. See
Hanna, 380 U. S. at 466-71. Application of the Local Rule, unlike
the inposition of bad-faith sanctions in Chanbers, is tied to the
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outcone of the case.® Under the Local Rule, for exanple, a

def endant who receives a judgnent that is nore than 10% better
than her earlier offer of judgnent is, at least in alimted
sense, a prevailing party because the end result of the
litigation | eaves her better off than if she had settled for the
proposed anount. Moreover, having won a take-nothing judgnent on
a claimof over $200,000, Mesh actually was the prevailing party
inthis case. As the Suprene Court stated in Chanbers, a fee-
shifting provision “which permts a prevailing party . . . to
recover fees” enbodies a substantive policy. 501 U S. at 52. As
a result, we disagree with the district court’s concl usion and
find that the Local Rule is substantive in nature and therefore

requi res congressional approval as mandated by the Suprenme Court

in Al yeska.

B. Congressional Authorization of Fee Shifting

Mesh next argues that Congress authorized the Local Rule in
the CJRA. In general, the capacity of the federal courts to
prescribe rules of practice and procedure is governed by the
Rul es Enabling Act, 28 U S.C. 88 2071-2077 (1994), which states
that “[s]uch rules shall not abridge, enlarge or nodify any

substantive right.” 1d. 8§ 2072(b). In 1990, however, Congress

3 The Local Rule, when applied in a diversity case, also
inplicates the Erie problem of forumshopping. See Erie, 304
U S at 75. Undoubtedly, the possibility of receiving or paying
attorneys’ fees wll be a consideration when plaintiffs decide
where to file a diversity action and when defendants deci de
whet her to renove such an action to federal court.
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passed the CJRA in an effort to encourage district courts to

i npl ement innovative strategies for reducing the costs and del ays

of civil litigation. See 28 U S.C. 8 471 (1994). The CIRA
st at es:
There shall be inplenented by each United States
district court . . . a civil justice expense and del ay
reduction plan. . . . The purposes of each plan are to

facilitate deliberate adjudication of civil cases on

the nerits, nonitor discovery, inprove litigation

managenent, and ensure just, speedy, and inexpensive

resolutions of civil disputes.
ld. Pursuant to this congressional mandate, the United States
District Court for the Eastern District of Texas adopted its
CJEDR Pl an, which includes the Local Rule. See UN TED STATES
DI STRICT COURT FOR THE EASTERN DI STRICT OF TEXAS, CIVIL JUSTICE EXPENSE
AND DELAY REDUCTION PLAN, art. 6, 8 9 (1997). The question that we
must address is whether the CIRA authorizes the adoption of a
fee-shifting provision such as the Local Rule.*

Mesh argues that the follow ng catch-all provision of the
CJRA inplicitly authorizes the Local Rule:

(b) In formulating the provisions of its civil
justice expense and del ay reduction plan, each United

States district court, in consultation with an advisory
group appoi nted under section 478 of this title, shal

4 We assune, w thout deciding, that it was within the
power of Congress to authorize the district courts to create fee-
shifting provisions such as the Local Rule. W note however,
that it is not clear that Congress has the power to supplant the
Anmerican rule in diversity cases. <. Hanna v. Pluner, 380 U S
460, 471-72 (1965) (“[N]either Congress nor the federal courts
can, under the guise of formulating rules of decision for federal
courts, fashion rules which are not supported by a grant of
federal authority contained in Article | or sone other section of
the Constitution; in such areas state | aw nmust govern because
there can be no other law ”).
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consider and may include the followng litigation
managenent and cost and del ay reduction techniques:

(6) such other features as the district court
considers appropriate after considering the
recommendati ons of the advisory group referred to in
section 472(a) of this title.

28 U. S.C. 8 473(b)(6) (1994).
In addition, both Mesh and the district court direct our

attention to Friends of the Earth, Inc. v. Chevron Chem cal Co.,

885 F. Supp. 934 (E.D. Tex. 1995). In Friends of the Earth, the
court also addressed the propriety of the Local Rule. [d. at
938. That court determ ned that the | anguage of 8§ 473(b)(6) of
the CIRA was “cl ear and unanbi guous” in authorizing the rule’s
adoption. |d. W disagree. In interpreting the CIRA the

Friends of the Earth court stated that, “[w] hen the |anguage of a

statute is unanbi guous, ‘the court does not | ook beyond its

express terns.’” |d. at 939 n.3 (quoting United States V.

Evi nger, 919 F.2d 381, 383 (5th G r. 1990)). W do not dispute
this rule of interpretation, but this statute is not unanbi guous
on the issue of fee shifting.

We begin our statutory analysis with the actual | anguage of

the provision at issue. Pongetti v. General Mtors Acceptance

Corp. (In re Locklin), 101 F.3d 435, 439 (5th Cr. 1996) (“‘The

starting point in every case involving a construction of a

statute is the language itself.’” (quoting G eyhound Corp. v. M.

Hood Stages, Inc., 437 U. S. 322, 330 (1978))). The text of the

CIJRA makes no nention of fee shifting.
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Where a statute is silent or anbiguous as to an issue, we
next look to the legislative history for guidance as to the

intent of the legislators. United States v. Fitzhugh, 984 F.2d

143, 146 (5th Cr.), cert. denied, 510 U S 895 (1993). Neither

this court nor either of the parties has found any nention of fee
shifting in the legislative history of the CJRA. Wat is clear
fromthe legislative history is that Congress intended the CIRA
to grant the district courts broad power to inplenent innovative
strategies within a six-point framework:

Title | is built upon six essential conponents ained at
inproving litigation managenent and reducing litigation
costs and delays. Briefly, those principles are:

(1) building reformfromthe “bottom up”

(2) pronulgating a national, statutory policy in
support of judicial case nanagenent;

(3) inposing greater controls on the discovery
process;

(4) establishing differentiated case nanagenent
syst ens;

(5) inproving notions practice and reduci ng undue
del ays associ ated with decisions on notions; and

(6) expandi ng and enhancing the use of alternative
di spute resol ution.

S. REP. NO. 101-416, at 14 (1990), reprinted in 1990 U S.C.C A N

6803, 6817. Relying on the | egislative history of the CIRA
Mesh argues that this expansive grant of power to the district
courts includes the power to experinent outside of the confines

of the Federal Rules of Civil Procedure.® Regardless of whether

5 The Federal Rules of Civil Procedure also contain an
of fer of judgnent provision, and one of Ashland s alternative
argunents contends that the Local Rule is in conflict wth that
rule. See FED. R CvVv. P. 68. W decline to address this
argunent, but we note that Rule 68 differs fromthe Local Rule in
three inportant ways.

First, Rule 68 allows only the defendant to nmake an offer of
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the CIRA allows deviation fromthe Federal Rules of G vil
Procedure, there is no evidence that Congress intended it to
aut hori ze the creation of a substantive fee shifting provision
such as the Local Rule.

Finally, because the Eastern District of Texas is the only
district that has adopted a fee-shifting provision in its CIEDR
pl an, we can find no cases fromother circuits that address this

particul ar issue.®

judgnent, while the Local Rule allows either party to do so.
Conpare id. (“At any tinme nore than 10 days before the trial
begins, a party defendi ng against a clai mmay serve upon the
adverse party an offer to allow judgnent to be taken against the
defending party . . . .”), with UNITED STATES DI STRICT COURT FOR THE
EASTERN DI STRICT OF TEXAS, CiVIL JUSTICE EXPENSE AND DELAY REDUCTI ON
PLAaN, art. 6, 8 9 (1997) (“At the Managenent Conference or any
time thereafter, a party may nake a witten offer of judgnent.”).

Second, while the Local Rule requires that the final
judgnent be "of nore benefit to the party who nade the offer by
10% " UNITED STATES DI STRICT COURT FOR THE EASTERN DI STRICT OF TEXAS,
CVvIL JUSTICE EXPENSE AND DELAY REDUCTION PLAN, art. 6, 8 9 (1997),
Rule 68 only requires that the judgnent obtained by the offeree
“I's not nore favorable than the offer,” FED. R CV. P. 68,
before allowing the court to shift costs.

Third, and nost inportant for this case, Rule 68 only
provides for the shifting of costs, while the Local Rule allows
the offeror to receive both costs and attorneys’ fees. Conpare
FED. R CGv. P. 68 (“If the judgnent finally obtained by the
offeree is not nore favorable than the offer, the offeree nust
pay the costs incurred after the making of the offer.”), wth
UNI TED STATES DI STRICT COURT FOR THE EASTERN DI STRICT OF TEXAS, CViL
JUSTI CE EXPENSE AND DELAY REDUCTION PLAN, art. 6, 8 9 (1997) (“If the
of fer of judgnent is not accepted and the final judgnent in the
case is of nore benefit to the party who nade the offer by 10%
then the party who rejected the offer nust pay the litigation

costs incurred after the offer was rejected. . . . ‘Litigation
costs’ . . . includ[es] . . . reasonable attorneys’ fees.”).
6 Two other districts (the District of Hawaii and the

Western District of Washi ngton) are considering adopting simlar
fee-shifting rules, but there is no evidence that either of the
provi si ons have actually been promul gated. DaAviD RauvA & DONNA
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G ven this |l ack of explanation or discussion in the statute,
its legislative history, or the case |aw, we nust exam ne the
entire statute to determ ne the context in which the catch-al

provi sion should be understood. See Crandon v. United States,

494 U. S. 152, 158 (1990) (“In determ ning the neani ng of the
statute, we look not only to the particular statutory | anguage,
but to the design of the statute as a whole and to its object and

policy.”); see also Pongetti, 101 F.3d at 439.

A list of several specific expense and del ay reduction
techni ques precedes the catch-all provision in the CIRA
illustrating the types of initiatives that Congress had in m nd
in drafting the statute. See 28 U S.C. § 473(b) (1994). These
include (1) requiring the parties to present a “di scovery-case
managenent plan” at the initial pretrial conference; (2)
requi ring that each party send to each pretrial conference a
representative who is authorized to bind that party “regarding
all matters previously identified by the court for discussion at
the conference;” (3) requiring both the attorney and the party to
sign requests for “extensions of deadlines for conpletion of
di scovery or for postponenent of the trial;” (4) creating a
“neutral evaluation programfor the presentation of the | egal and
factual basis of a case to a neutral court representative” early

inthe litigation; and (5) requiring that representatives of each

STI ENSTRA, FEDERAL JUDICIAL CTR, THE G WVIL JUSTICE REFORM ACT EXPENSE
AND DELAY REDUCTION PLANS: A SOURCEBOXK, 309 tbhl.15 at 313, 327
(1995). In addition, the Northern District of Florida requires
that the losing party in a discovery dispute pay the fees and
costs of the prevailing party. |[d. at 312.
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party with authority to settle “be present or avail able by
t el ephone during any settlenment conference.” 1d. 8 473(b)(1)-(5)
(1994).

While we agree with the Friends of the Earth court’s

determ nation that the CIRA was intended to allow the district
courts to experinent, perhaps even beyond the strict confines of
the Federal Rules of Civil Procedure, we think that the tenor of
the CJRA's own specific provisions serves to limt the scope of
the catch-all provision. Cearly, none of the other provisions
descri bed above contenpl ates anything resenbling the drastic
reall ocation of rights that the Local Rule effects.

Mor eover, the Suprenme Court deci ded Al yeska before Congress
passed the CJRA. Thus, at the tinme that the CIRA was under
consi deration, Congress knew that the Suprene Court was unw | ling
to extend fee-shifting rights wi thout sone explicit congressional
aut hori zation. W adhere to the “longstanding . . . principle
that ‘[s]tatutes which invade the common law . . . are to be read
wWth a presunption favoring the retention of |ong-established and

famliar principles, except when a statutory purpose to the

contrary is evident.’” United States v. Texas, 507 U S. 529, 534
(1993). Thus, “[a] party contending that |egislative action
changed settled | aw has the burden of showi ng that the

| egi slature intended such a change.” Geen v. Bock Laundry

Machine Co., 490 U. S. 504, 521 (1989). In this case, Mesh has

failed to carry that burden. Had Congress intended to authorize

fee shifting in the CIRA, it could have done so (but cf. supra
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note 4), but absent any nention of such a provision in the
statute itself or in the legislative history, we nust assune that
Congress did not intend to allow individual districts to nmake so
substantial a change. W therefore find that the CIRA did not
grant district courts the discretion to use fee shifting as a
cost and del ay reduction technique in the manner contenpl ated by

t he Local Rul e.

V. CONCLUSI ON
For the foregoing reasons, we REVERSE the judgnent of the
district court awarding Mesh $53,465.60 in | egal fees and

expenses.
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