IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40182

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JUAN FERNANDO CHAVEZ- VALENCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas, MAIIlen

June 11, 1997
Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Juan Fernando Chavez-Valencia appeals his conviction
contending that certain evidence should have been suppressed at
trial. We hold that because Chavez failed to file a pretrial
nmotion to suppress in accordance with Rule 12(b)(3) of the Federal

Rul es of Civil Procedure, he has wai ved the point for appeal and we

are barred from considering it. Chavez also contends that he
received ineffective assistance of counsel. Again he failed to
raise the claim at trial. Chavez’s conviction is therefore
af firmed.

Two border patrol agents, who were spending their early

nmor ni ng shift watching for undocunent ed wor kers, spotted a Suburban



being driven on a rural road. The agents were approximately 9
mles south and 8 mles west of the Falfurrias, Texas border
checkpoi nt . The agents' suspicions were aroused because the
vehicle was driving in the early norning on a road that allows
vehicles to bypass the border checkpoint. After the vehicle
appeared to stop, the agents drove towards it. The vehicle began
to nove again, and when it passed the border patrol agents, one
agent believed he recognized it from a previous encounter.
Al t hough the agents could not see the driver, or determ ne whether
there were any passengers, they pulled over the vehicle. One of
the agents recogni zed the driver, Chavez, and renenbered that an
arrest warrant for Chavez was outstandi ng.

The agents brought Chavez to the Falfurrias checkpoint, and a
search reveal ed several itens, including a noney order and personal
notes, that supported the agents' conclusion that Chavez was
smuggling people into the United States. This evidence was
eventual ly used to convict Chavez. The agents then returned to
i nspect the Suburban. |In the back of the vehicle was fresh nud and
a small bag of wonen's clothes. After inspecting the vicinity

where the Suburban had stopped, they found a fresh set of

footprints. A search located five persons. All were foreign
nationals illegally in this country. Chavez was convicted of
conspiracy to illegally bring foreign nationals into the United

States in violation of 18 U.S.C. § 371
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On appeal, Chavez maintains that the border agents did not
have probable cause to stop his vehicle, and, therefore, all
evidence found as a result of this stop nust be suppressed.
Chavez, however, failed to raise this claimin a pretrial notion
as required by Fed. R Cim P. 12(b)(3) and 12(f). He also failed
to raise the issue at anytine during the trial. Nonet hel ess
Chavez maintains that he may raise his suppression claimfor the
first time on appeal. The governnment contends the defendant's
failure to raise properly his suppression claim at trial
constituted a waiver and bars the issue on appeal.

We find that the plain | anguage of Rules 12(b)(3) and 12(f),
the history of the rules relating to notions to suppress, the
relevant Fifth Crcuit case | aw and sound policy considerations al
dictate that the failure to raise a suppression issue at trial
forecl oses a defendant fromraising the i ssue for the first tinme on

appeal .



Rule 12(b)(3) requires that notions to suppress evidence

nust” be raised before trial.? Rule 12(f) provides that failing
toraise a 12(b)(3) notion prior to trial "shall constitute waiver
thereof, but the court for cause shown may grant relief fromthe

wai ver."? Fed. R Cim P. 12(f)(enphasis added).

'Rul e 12(b) provides:

(b) Pretrial WMbdtions. Any defense, objection, or
request which is capable of determnation wthout the
trial of the general issue nmay be raised before trial by
nmotion. Mdtions may be witten or oral at the discretion
of the judge. The following nust be raised prior to
trial:

(1) Defenses and objections based on defects
inthe institution of the prosecution; or

(2) Defenses and objections based on defects
in the indictnent or information (other than
that it fails to show jurisdiction in the
court or to charge an of fense whi ch obj ections
shall be noticed by the court at any tine
during the pendency of the proceedings); or

(3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or

(5 Requests for a severance of charges or
def endants under Rule 14.

2Rul e 12(f) provides:
(f) Effect of Failure To Raise Defenses or (bjections.

Failure by a party to rai se defenses or objections or to
make requests which nust be nade prior to trial, at the
time set by the court pursuant to subdivision (c), or
prior to any extension thereof nade by the court, shal
constitute wai ver thereof, but the court for cause shown
may grant relief fromthe waiver.



We have held that once a right is waived at trial, it nay not

be resurrected on appeal. See Douglass v. United Services Auto.

Ass'n, 79 F.3d 1415, 1418 (5th Cr. 1996) (en banc); United States

v. Calverley, 37 F.3d 160, 162 (5th Gr. 1994), cert. denied, 115

S.C. 1266 (1995); see also, United States v. O ano, 507 U. S. 725,

732, 113 S.&. 1770, 1777, 123 L.Ed.2d 508 (1993). Therefore, if
the words used in Rules 12(b)(3) and 12(f), particularly the word
“wai ver,” are to be given their generally accepted neaning, a
def endant who fails to present atinely pretrial notion to suppress
evidence is foreclosed fromraising the i ssue on appeal.

Nornmal |y, our analysis would stop here with the unm st akabl e
| anguage of the rule, except for a sort of definitional paradox.
The termwai ver ordinarily suggests the intentional relinquishnent

or abandonnment of a known right. See, e.q., Calverley, 37 F.3d at

162. Practically speaking, however, a defendant’s failure to
follow Rule 12 usually is not an intentional abandonnent of the
ri ght of suppression. Surely today, we have no basis on the record
before us to conclude that such is the case wth Chavez.
Therefore, in the follow ng pages we carefully exam ne whet her the

use of the word “waiver,” as applied to notions to suppress in Rule
12, nust be interpreted to have its usual | egal consequences. This
analysis leads us to the conclusion that a defendant who fails to
make a tinely suppression notion cannot raise the claimfor the
first time on appeal. As we wll show, this conclusion is

supported by the | anguage, history and structure of Rules 12(b)(3)



and 12(f), by Fifth Grcuit precedent, by the case |aw of our
sister circuits, and by sound policy considerations.
|V

The history of the rule relating to suppression of evidence
supports giving the term*“waiver” its usual neaning. Oiginally,
suppression notions were addressed in Fed. R GCv. P. 41, entitled
“Search and Seizure.” Rule 41(e) provided that "[a] person
aggrieved by an unlawful search and seizure may nove the district
court . . . to suppress [unlawfully obtai ned evidence]. The notion
shal |l be nmade before trial or hearing unless opportunity therefor
did not exist or the defendant was not aware of the ground for the
nmotion, but the court inits discretion nmay entertain the notion at
the trial or hearing."”

Rul e 41(e) did not explicitly identify the penalty of “waiver”
for failing to make a proper pretrial suppression notion.
Odinarily, in the absence of explicit |anguage or reasons to the
contrary, the failure to claim a right at trial constitutes a
forfeiture, not a waiver, of that right for the purposes of appeal.
Thus at the outset a failure to nove to suppress evidence

ordinarily would have been treated as a “forfeiture.”® There is,

3Nonet hel ess, sone Fifth Crcuit cases have suggested that
even under the old Rule 41(e), failure to raise a tinely
suppression notion results in wavier. See, e.q., Garcia v. United
States, 315 F.2d 133 (1963) (hol ding that when defendant failed to

raise a tinely suppression notion on Rule 41(e), "he waived any
ri ght he m ght have had to assert that the evidence agai nst hi mwas
obtained by illegal search and seizure."); but see, United States

v. Love, 472 F.2d 490, 497 (5th Cr. 1973)(quoting, in dicta, 3



of course, a significant difference between the two: A defendant
who has forfeited a clai mmay appeal, but the claimis subjected to
plain error review. See Odano, 507 U S 725, 113 S.C. 1770. In
contrast, a claimthat is waived is barred on appeal. I1d.

The suppression rule did not, however, remain static. I n
1972, the rule was noved to Rule 41(f), which provided in its
entirety: “A nption to suppress evidence may be nade in the court
of the district of trial as provided in Rule 12.” This anmendnent
meant that suppression notions becane governed by Rule 12(b)(1).
This rule, however, sinply provided that “[a]lny defense or
obj ection which is capable of determnation without the trial of
the general issue may be raised before the trial by notion.”
(Enphasi s added.) Thus wunder the 1972 anendnent, suppression
nmotions were not yet placed under Rule 12(b)(2), which addressed
nmotions that were required to be raised prior to trial, on penalty
of waiver. After the 1972 anendnent, only two notions were
governed by this section: obj ecti ons based on defects in the
institution of the prosecution and objections based on defects in
t he indictnent.

In 1974, the Rules were again revised. These revisions
resulted in the current Rule 12. The rule for filing a suppression

nmotion was noved from41(f) to Rule 12. Furthernore, suppression

Wight, Federal Practice & Procedure, 8§ 856: "Even w thout either
a pretrial notion or an objection at trial, the appellate court may
consi der whether evidence was illegally obtained if it is clear
fromthe record that plain error was commtted.")



noti ons were no | onger included anong notions that nay be rai sed at
trial; they were listed as notions under 12(b) that nust be nade
before trial.* Rule 12(f) specifically provides that the failure
to raise an objection that nust be nade before trial is waived.

Consequently, under the current Rule 12, notions to suppress
are now given identical treatnent as notions based on defects in
the institution of the prosecution and notions based on defects in
the indictnent. As noted above, these two clains historically have
been foreclosed on appeal if not first raised in the district
court. It therefore seens to us that the intent of the drafters to
give the term “waiver” its ordinary neaning as it applies to
nmotions to suppress i s pellucid.

\Y

Fifth Crcuit case | aw al so suggests that a suppression claim
not properly raised in the district court cannot be raised on
appeal . We have recognized that a district court nmay reject a

tardy suppression notion solely on the grounds of its untineliness.

In United States v. Knezek, 964 F.2d 394, 397-399 (5th G r. 1992)

“The comments to the anendnent note:

[Rule 12] (b) is changed to provide for sone additional
nmotions and requests which nust be nmade prior to trial.
Subdivisions (b)(1) [relating to defects 1in the
institution of the prosecution] and (2) [relating to
defenses and objections based on defects in the
indictnment] are restatenents of the old rule.

Subdivision (b)(3) nmakes <clear that objections to
evidence on the ground that it was illegally obtained
must be raised prior to trial



a defendant noved for suppression of evidence after the deadline
for pretrial notions, but three days before the start of the trial.
The district court ruled that the defendant had wai ved his right to
chal | enge evidence. |In Knezek we held that a "district court does
not abuse its discretion under Rule 12(f) in denying a suppression
nmotion solely on the grounds that the defendant failed to conply
wWth pretrial procedures.” 1d. at 397 (enphasis added).

In United States v. Marx, 635 F.2d 436, 440-42 (5th Cr. Unit

B 1981), a district court exercised its authority to hear a tardy
suppression notion under Rule 12(f). In affirmng the district
court's denial of the suppression notion, we observed that "the
district court would not have abused its discretion under Rule
12(f) if it had denied the notion solely on the ground of
appel l ants' non-conpliance wth pre-trial procedure.™ Id.

(enphasi s added). See also, United States v. Bullock, 590 F.2d

117, 120 (5th Gr. 1979)(noting "the district court would not have
abused its discretion under Rule 12(f) if it had deni ed defendant's
vari ous suppression notions relying solely on defendant's failure
to conply with pretrial procedures.").

These cases indicate that it is within the power of the
district court to bar our review on the nerits of a notion to
suppress solely on the basis of a defendant’s failure to conply
with Rule 12. We have therefore established the rule in this

circuit that the failure to follow the procedural requirenents of



Rule 12 can result in barring the court of appeals fromconsi dering
the nerits of the suppression claim
Vi

In additionto the rule’ s precise | anguage, the history of the
rule, the support fromour precedent and policy considerations al
mlitate in favor of precluding a defendant from raising a
suppression issue not properly raised in the district court.
First, we note that suppression of evidence is not devised so nuch
a personal right of the defendant, but, instead, as an incentive to
protect the public against an over-aggressive police force.®
Consequentially, the Suprenme Court has refused to apply the
exclusionary rule for Fourth Amendnent violations where the costs
of its inplenentation outwei ghs the benefit gai ned by deterrence of

future violations. United States v. Leon, 468 U S. 897, 104 S. C

3405, 82 L.Ed. 29 677 (1984).

Al | owm ng appel | ate revi ew of suppression clains not raised in
the district court inflicts a significant cost on the crimna
justice process. If, at trial, the governnent assunes that a
defendant wll not seek to suppress certain evidence, the

governnment may justifiably conclude that it need not introduce the

°See, Elkins v. United States, 364 U S. 206, 217, 80 S. C

1437 (1960) (exclusionary rule "is calculated to prevent, not to
repair"); see also, Stone v. Powell, 428 U S. 465, 486, 96 S. Ct.
3037, 3048, 49 L.Ed.2d 1067 (1976) (exclusionary rule "is not a
personal constitutional right"); United States v. Calandra, 414
U S. 338, 347-48, 1261, 94 S. . 613, 619-20, 38 L. Ed. 2d 561 (1974)
(exclusionary rule is not "a personal constitutional right of the
party aggrieved").

10



quality or quantity of evidence needed otherwi se to prevail. Al so,
on appeal the governnent wll be forced to rely on an
under devel oped record in defending itself.

Moreover, if a suppression notion is made before trial, the
gover nnment may appeal an adverse ruling. In contrast, if the court
considers suppression notions after jeopardy attaches, the
governnent |oses this right. The Eleventh G rcuit has recently

enphasi zed the i nportance of this point. In United States v. Ford,

34 F.3d 992, 994 n.2 (11th Cr. 1994), the defendant, Ford, "argued
[ his suppression notion] for the first time in court, after the
jury had been sworn. Had the district court entertained
Ford's . . . argunents at that tine, after jeopardy had attached,
the governnent would have lost its right to appeal an adverse
ruling on suppression.”™ 1d. The court therefore held that the
defendant's notion was untinely and not preserved for appeal. See

also, United States v. Nunez, 19 F.3d 719, 723 (1st Cr. 1994).

Finally, little deterrence of unaccept abl e pol i ce conduct
is lost by refusing to review suppression clainms not raised in the
district court. As Judge Wley, of the D.C. Court of Appeals, once
wote, "[to allow an suppression notion to be considered for the
first tinme on appeal,] we would have to i nagi ne a policeman tenpted
to make an unconstitutional search or seizure pausing to think and
then being dissuaded by the consideration that the prospective
defendant, if he is so unlucky as to have a |awer who commits

plain error in failing to file a tinely pretrial suppression

11



motion, will have another bite at the apple.” United States V.

Brown, 663 F.2d 229, 238 (D.C. Cr. 1981)(en banc)(Wley, J.
concurring).®
VI
Finally, our holding today is consistent with a majority of
other circuits that have addressed this question, notw thstanding
sonme intra-circuit conflicts that will be noted bel ow

United States v. McDowel |, 918 F. 2d 1004, 1009 (1st G r. 1990)

(failure to file pretrial suppression notion resulted in waiver,
and therefore nerits will not be considered on appeal); see also,

United States v. Nunez, 19 F.3d 719, n.10 (1st Cr.

1994) (commenting “[f]ew courts have squarely consi dered whether a
Rul e 12(f) waiver obviates 'plain error' review under Rule 52(Db).
A nunber of courts have proceeded with 'plain error' review,
however, w thout discussing the inpact of Rule 12(f) wai ver.

In any event, our precedent does not require 'plain error' review
incircunstances where reliable reviewhas been rendered i npossi bl e
by inadequate devel opnent at the district court level. . . .").

United States v. Uloa, 882 F.2d 41, 43 (2d Cr. 1989) ("The

Federal Rules of Crim nal Procedure and our cases nmmke cl ear that

a notion to suppress evidence nust be nmade before trial and failure

This interpretation of Rule 12 is further supported by Rule
12(e), which provides "[a] notion nade before trial shall be
determ ned before trial unless the court, for good cause, orders
that it be deferred for determnation at the trial of the general
issue or until after verdict, but no such determ nation shall be
deferred if a party's right to appeal is adversely affected.”

12



to make such a notion constitutes waiver . . . . The | awful ness of
the seizures is therefore not available for consideration on

appeal " (internal citations omtted)). United States v. Randolf,

27 F.3d 564 (4th Cr.)(failuretoraisetinely pretrial suppression
motion resulted in waiver), cert. denied, 513 U S 942 (1996);

United States v. Badwan, 624 F.2d 1228, 1231 (4th G r. 1980)(sane).

United States v. Vincent, 20 F. 3d 229, 234 (6th Cr. 1994) (appl yi ng

plain error standards to a claimthat was raised for the first tine
on appeal, but refusing to consider a suppression issue that was
not raised below "under Federal Rule of Crimnal Procedure
12(b) (3), defendant was required to rai se suppression i ssues prior
totrial, and because failure to do so constituted a waiver of this
claim Fed. RCrimP. 12(f), we are precluded from considering his

claim on appeal."); United States v. Obiukwu, 17 F.3d 816, 819

(6th Gr. 1994)(holding that failure to file a tinely suppression
nmotion constitutes waiver, and therefore refusing to address nerits

of clainm; but see, United States v. Buchanon, 72 F.3d 1217 (6th

Cr. 1995)(noting that al though a defendant did rai se a suppressi on
i ssue because he did not argue it with sufficient specificity it
was "forfeited"; nevertheless, the court applies plain error

review, citing dano, 507 U S. 725). United States v. Kinberlin,

805 F.2d 210 (7th Cr. 1986)(refusing to rule on the nerits of a

Rule 12(b)(2) nmotion, noting the right to raise the issue was

wai ved when defendant failed to file pretrial notion); but see,

United States v. Wesson, 33 F.3d 788, 794 (7th Cr. 1994)(noting

13



that plain error is to be applied when a defendant fails to raise

a suppression issue prior to trial), cert. denied, Steel v. United

States, 513 U. S. 1100 (1995). United States v. Miore, 98 F. 3d 347,

351 (8th Gr. 1996) (court applies plain error standard, however,
the case is anbiguous, and it is possible that the defendants

argued the suppression issue at trial). United States v. Restrepo-

Rua, 815 F.2d 1327, 1329 (9th Cr. 1987)(failing to reach the
merits of a defendant's argunent, noting "[jJust as a failure to
file atinely notion to suppress evidence constitutes a waiver, Sso

too does a failure to raise a particular ground"); United States v.

Her nandez- Gchoa, 50 F.3d 17 (9th G r. 1995)(defendant failed to

preserve suppression issue for appeal by failing to object in a

pretrial notion). United States v. Dirden, 38 F.3d 1131, 1139 n. 10

(10th Cir. 1994) (refusing to hear a suppression claim even though
a pretrial suppression notion considered other issues); United

States . Uri be- Gal i ndo, 990 F.2d 522, 525 (10th Cr.

1993) (refusing to address nerits of suppression issue, noting the
failure toraise tinely objection to suppression i ssue constitutes

wai ver); but see, United States v. Dewitt, 946 F.2d 1497, 1502

(10th G r. 1991)(hol ding that waiver applies when defendant failed
to include particular argunents in his pretrial suppression notion,
but also noting that "defendant has not attenpted to denonstrate
plain error"). Ford, 34 F.3d at 994 n.2 (refusing to hear a
def endant's suppression notion, noting that allowing a late notion

woul d precl ude the governnent fromappealing an adverse deci sion);

14



but see, United States v. MIlian-Rodriquez, 828 F.2d 679, 683-84

(11th Gr. 1987)(district court held that a suppression notion was
waived as untinely, but ruled in the alternative that the
suppression notion was without nerit; the appellate court held that
the district court's consideration of the nerits did not excuse the
wai ver, and that the district court's conclusion on the nerits was
not plain error. The court provided no explanation or authority

for applying the plain error standard). United States v. Sobin, 56

F.3d 1423, 1427 (D.C. CGr.)(failing to consider nerits of
suppression issue after finding the defendant failed to make a

tinmely notion), cert. denied, 116 S.C. 348 (1995); United States

v. Mangieri, 694 F. 2d 1270, 1282 (D.C. G r. 1982)(sane); Brown, 663

F.2d 229(by failingto file a pretrial notion, the defendant wai ved
his right to appeal a suppression claim.
VI

Turning to the second i ssue raised in this appeal, Chavez al so
argues that his trial counsel rendered ineffective assistance by
failing to file a proper pretrial suppression notion. "As a
general rule, Sixth Arendnent clains of ineffective assistance of
counsel cannot be litigated on direct appeal, unless they were

adequately raised in the district court.” United States v. G bson,

55 F.3d 173, 179 (5th Gr. 1995); United States v. Phillips, 664

F.2d 971, 1040 (5th G r. 1981). Chavez failed to object to tria
counsel's performance at the district court. Nevertheless, this

court may consider a clai mregardi ng conpetency of trial counsel if

15



the record provides sufficient detail about the attorney's conduct
to allow the court to nake a determnation of the nerits of the

claim 1d.; United States v. Saenz-Forero, 27 F.3d 1016, 1019 (5th

Cir. 1994)(record sufficiently detailedto allowreview); Phillips,
664 F.2d at 1040 (5th Gr. 1981)(record sufficiently detail ed where
after the conpletion of the trial, defendant objected to
ef fecti veness of counsel, and counsel provided a "point-by-point"

rebuttal of defendant's charge); United States v. Brown, 591 F.2d

307, 310 (5th Gr. 1979)(holding that the defendant waived his
right to counsel, but also noting, in dicta, that the record was
sufficiently detailed to all the court to find defendant received
adequat e counsel).

Failure to file a suppression notion does not constitute per

se i neffective assistance of counsel. Kinmmelman v. Mrrison, 477

U S. 365, 384, 106 S.Ct. 2574, 2587-88 (1986). It nmay be that the
failure to raise the suppression issue was a strategic decision.

Def ense counsel is not required automatically to file a
suppression notion in every case involving evidence or statenents
obtained after a search; rather, counsel nust use 'professiona
di scretion in deciding whether there are sufficient grounds' for

such a notion." United States v. Aulet, 618 F.2d 182, 187-88 (2d

Cr. 1980). Wt hout knowing the reason for failing to file a
pretrial nmotion, this court is not positioned to review the

conpet ency of representation Chavez received. Therefore, Chavez’s

16



appeal on this ground is DENIED w thout prejudice to collateral

review. ’

| X

In conclusion, the plain language of Rule 12(b) and Rule
12(f), the history of the rules relating to suppression notions,
Fifth Grcuit case |law, case law fromthe majority of our sister
circuits, and sound policy considerations convince us that
appellate review is barred when a defendant does not raise a
suppression claimin accordance with the Federal Rul es of Crim nal
Procedure. In view of the undevel oped record, we al so decline to
review the appellant’s contention that he received ineffective
assi stance of counsel.

For the reasons noted above, the judgnent of the district
court is

AFFI RMED

‘Because we do not reach the nerits of either of Chavez’'s
clains, we dismss his notion to notice certain facts as noot.
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