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EMLIOM GARZA, Crcuit Judge:

Various state and county officials searched the home of Peggy
Nell Hart ("Hart"), arrested her, and charged her wi th possession
of marijuana. She remained in jail nore than two weeks. After the
state dism ssed the charges, Hart filed suit pursuant to 42 U S. C
§ 1983 and state | aw agai nst Red Ri ver County, Texas ("the county")
and a nunber of the officials involved in the case. These
officials include Jeff Starnes, an assistant county attorney in
Lamar County; Harold O Brien and Frank Montana, both Texas
Departnent of Public Safety ("DPS') narcotics officers; and Carl
Mtl ey and Tommy Mrick, who were at the tine Red River County
sheriff's deputies (collectively, "the officials"). The county and
the officials then noved for summary judgnent, with the county
arguing that it could not be vicariously liable for the actions of
its officials and the officials variously asserting absolute,
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qualified, and official inmmunity. The district court granted the
county sunmmary judgnent and Myrick summary judgnent in part, but
denied the rest of the notions. The officials mount an
interlocutory appeal of the portion of the district court's
judgnent dealing with immunity. Finding error as a matter of | aw,
we reverse the district court's judgnent on qualified imunity and
official immunity; we render judgnent in favor of all the
officials on the federal clains and in favor of O Brien and Mnt ana
on the state | aw cl ai ns.
I

Inreviewing a district court's denial of a notion for summary
j udgnent on the grounds of immunity, we nust viewthe facts in the
light nost favorable to the nonnovant. Bl ackwel | v. Barton, 34
F.3d 298, 301 (5th GCir.1994).1

Hart and David Conine |ived near each other in a rural area of
Red River County. Conine resided in atrailer and Hart in a white
house with black trimand shutters; their honmes were separated by
a pasture and partly surrounded by dense woods. However, the
summary judgnent evidence also reveals that Hart, at tines, spent
the night at Conine's trailer.

On August 11, 1992, the state and county conducted an aeri al
survey of the property surrounding the trailer and the white house

with black trim and they discovered several marijuana patches.

Qur recitation of facts accepts Hart's evidence and
reasonabl e inferences fromit as true and should not be construed
as expressing any view as to the weight or credibility of her
evi dence. Salas v. Carpenter, 980 F.2d 299, 304 n. 3 (5th
Cir.1992).



O Brien was assigned to investigate. O Brien believed that the
marijuana was growi ng on |land owned or controlled by Conine, and
determ ned that Conine had been arrested in 1985 for grow ng
marij uana and operating a nethanphetam ne | aboratory on the sane
property. O Brien, along with Montana and nine police officers,
conducted surveillance on the Coni ne residence and the surroundi ng
property for about tw weeks. O Brien and Mntana jointly
supervi sed the operation. The agents ultinmately determ ned that
Six marijuana patches existed: three were in atree line across a
pasture from Hart's hone (one being directly across the pasture
fromthe hone), one was near a trash dunp southwest of the Hart
resi dence, one was northeast of the trash dunp, and one was am dst
sone trees directly behind the Hart hone.

The officers saw Hart engage in certain activities (or saw
signs of such activities) that led themto believe she was residing
in Conine's trailer. Hart does not contest that the officers nade
the foll owi ng observati ons:

I On August 12, Hart stayed overnight at Conine's residence.

I On August 13, Hart and Conine left the property. Upon Hart

and Conine's return the next day, the officers observed them

unl oadi ng clothes from Conine's vehicle and taking theminto
the trailer.

I Hart spent that night in the trailer.

I Hart stayed at |east two other nights in the trailer during
t he two-week surveillance peri od.

I Hart went out to eat occasionally w th Conine.
I Hart woul d feed the animals in and around Coni ne's barn.

' The officers observed Jerry Benton, a known nmarijuana
grower, visit the Conine residence. Hart was at the residence
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during at | east sone of Benton's visit.

I Conine and Hart drove in the direction of the trash dunp,

which is located near one of the marijuana patches. Har t

exited the truck to open the gate to the dunp and stayed there

until Conine finished dunping sone trash.?

Around August 24, O Brien and Starnes drafted a search and
arrest warrant and two supporting affidavits, both signed by
O Brien. The affidavits contained information on the activities
the officers saw. The warrant, as signed by the state district
j udge, commands the appropriate | aw enforcenent officers "to enter
the suspected place and prem ses described in [the attached]
Affidavit and to there search for the property described in said
Affidavit and bring it before ne and persons described in said
Affidavit and arrest themand bring thembefore ne." In the first
affidavit, the "property to be searched” included Conine's trailer
and barn, a vacant white-franme house, "a single-famly, white frane

residence with black trimand shutters," various outbuil di ngs, and
a nunber of cars (hereinafter "the property"). Hart lived in the
white house with black trim and shutters, although the affidavit
did not say so. The affidavit did refer to two of the cars "on the

property" as being registered to Hart. The affidavit also noted

2The officers also assert in affidavits and deposition
testinony that they observed Hart and Conine enbrace, Conine
urinate in front of Hart, Hart make breakfast for Conine and
Benton, Hart cone out on the porch of the trailer in the norning
wearing a robe, and Coni ne nmake "heat runs" (i.e., drive his car in
a certain way to determne if he was being followed) with Hart in
the car. Hart disputes these all eged observations. Because we are
to viewthe facts in the light nost favorable to Hart, Bl ackwell,
34 F.3d at 301, we will not consider disputed facts in determ ning
whet her the officers had, or reasonably believed that they had,
probabl e cause to search Hart's hone or to arrest her.
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that the property was controlled by Conine and "[a]n unknown white
femal e, approx. 56" tall with brown hair and nmediumbuild."” The
af fidavit "charges and accuses" Coni ne and t he unknown white fenal e
of possessing nmarij uana.

The second affidavit contained the facts all egedly supporting
probabl e cause. This affidavit repeats the information about the
white house with black trim and shutters and the two cars
registered to Hart. The only other reference to Hart is the
fol | ow ng:

During the alnpbst continuous surveillance on Conine's

property, affiant observed Coni ne enter and | eave t he property

on numerous occasions. On several of those occasions, Conine
and/ or an unknown, white female with |ight brown hair who is
residing at the nobile honme, has stopped by the white frane
house with black trimand shutters, entered the residence and
returned a short tinme later. The unknown, white fenmale has

been seen by Affiant driving a blue Buick, registered to a

Peggy Hart. Peggy Hart is married to Stanley Hart, who

according to [Drug Task Force ("DTF') ] files, is a known

mar i huana cultivator in Red River County, Texas.
This paragraph contains at Ileast tw pieces of inaccurate
information. First, Hart did not reside at the nobile hone, though
she did stay over on several occasions. Rather, she lived in the
adj acent white franme house with black trim Second, Hart was not
married to Stanley Hart. Instead, a different Peggy Hart was
married to Stanley Hart. The officers claimthat the first piece of
information cane fromtheir surveillance of the property. Starnes
admts that he hel ped prepare the affidavit® and that he gave the

second piece of information to OBrien for inclusion in the

For sinplicity, we will refer to the two affidavits as "the
affidavit."



affidavit.

O Brien swore and subscribed to the affidavit. Based on this
affidavit, a state district judge signed the search and arrest
warrant on August 24. The next day, a team of |aw enforcenent
officers (Mdtley and Mrick anong them, led by OBrien and
Mont ana, converged on the property to execute the search and arrest
warrant. Starnes acconpanied them Starnes concedes that, after
he saw Hart, he realized that she was not the Peggy Hart married to
Stanley Hart, and that the affidavit was partially based on
erroneous i nformation. However, he did not attenpt to halt the
execution of the warrant.

There was sone debate about whether Hart, after being
arrested, should be left behind to care for Conine's aninmals.
Nonet hel ess, O Brien and Montana executed the warrant; t hey
instructed Myrick to arrest Hart and Mdtley to take her to jail.
The officers al so arrested Conine and took himto jail. During the
search of the property, the officers seized a nunber of itens,
including 1,132 live marijuana plants.* Wile executing the search
warrant, the officers found drugs and drug paraphernalia in
Conine's trailer, including two baggies of narijuana, two bongs,
the butt of a marijuana cigarette in an ashtray, firearns,

amuni tion, and $19,000 in cash. In addition, officers found

‘Several weeks after Conine's and Hart's arrest, a survey of
the I and reveal ed that the marijuana plants had not been grow ng on
| and owned by Conine (or Hart). Apparently, "Conine was taking
advantage of the isolated nature of the area to grow mari huana on
nei ghboring tracts of land." United States v. Conine, 33 F. 3d 467,
468 (5th Cir.1994).



cocaine in Conine's barn and a bag of marijuana seeds inside a shed
adj acent to his property. The only objects seized that have been
identified specifically as Hart's were sone personal papers found
in a storage shed on Conine's property. Conine subsequently pled
guilty to a drug charge and is now incarcer at ed. See generally
United States v. Conine, 33 F.3d 467 (5th Cr.1994).

After Motley took Hart to jail, he filed a crimnal conplaint
agai nst her, charging her wth possession of marijuana with intent
to deliver and witing the words "federal hold" on the docunent.
According to Mdtley's deposition testinony, Starnes, O Brien
Mont ana, and Mrick had previously discussed putting Hart on
f eder al hol d, and Modtley did so, pursuant to OBrien's
instructions. Hart was given a hearing before a state nagistrate
judge on the charge in the conplaint. At the hearing, the
magi strate was supposed to determ ne, anong ot her things, whether
probabl e cause existed for further detention and the anount of
bail. The nmagistrate denied bail. On the charge sheet fromthe
hearing (which is signed by the magistrate), the phrase " *Bail is
denied" is circled and next to it someone has witten "Federa
Hol d. "

However, no federal official had |odged a federal detainer
against Hart. Mtley testified in his deposition that he thought
the "federal hold" was intended to detain Hart | ong enough to al |l ow
federal Drug Enforcenent Agency ("DEA") officers to speak to her.
Apparently, the officers wanted to give federal authorities the

opportunity to intervene in the case before Hart could post bail.



The next day, OBrien filed a supersedi ng conpl ai nt agai nst
Hart, charging her with possession of marijuana in an anount
between five and fifty pounds. The nmagistrate judge conducted a
heari ng on the new charge, this time setting bail at $50,000. On
Septenber 11, seventeen days after Hart's arrest, sonmeone posted
bail for her and she was released on bond. Prosecutors
subsequently dismssed the charges against Hart because of
i nsufficient evidence.

Hart then sued Starnes, O Brien, Mntana, Mtley, Mrick, and
Red River County under 42 U.S.C. § 1983, asserting that her arrest
and subsequent incarceration had violated her rights under the
Fourth and Fourteenth Amendnents and that the search of her
property violated her rights under the Fourth Anendnent. She al so
al | eged pendent state clains against these defendants for false
i mprisonnment, malicious prosecution,® and intentional infliction of
enotional distress. Hart alleges that Starnes and O Brien inserted
fal se statenents into the affidavit either intentionally or with
reckless disregard for the truth. Hart's theory is that the
officials knew she was not involved in Conine's nmarijuana
cultivation, but, in order to pressure her into providing evidence
against him they arrested her, charged her with a drug offense,
det ai ned her without bail for a day, and then did nothing to try to
free her during the two weeks or so she renmained jail ed.

At this point, it is worth sunmarizing the officials'

SHart did not sue Mrick or the county for nalicious
prosecuti on.



i nvol venent in this matter. O Brien and Montana jointly supervised
the surveillance and search of the property. O Brien requested the
warrant. O Brien and Montana instructed the officers to execute
the warrant by arresting Hart and taking her to jail. Mrick did
not participate in the surveillance, but he was involved in the
search of the property and Hart's arrest. After the search, Mdtley
took Hart to jail and signed the initial crimnal conplaint agai nst
her, witing "federal hold" onit. OBrien signed a new crimna
conpl ai nt agai nst Hart the next day. Starnes advised the officers
during the investigation, assisted OBrien in the preparation of
the warrant application, and was present during the execution of
t he warrant.

Starnes, Mdtley, Mrick, and Red River County noved for
summary judgnent on various grounds. In particular, Starnes
asserted absol ute and qualified immunity agai nst the federal clains
and Motley and Mrick clained qualified imunity against the
federal clains. Also, OBrien and Mntana noved for summary
j udgnent, professing that they were qualifiedly i mune agai nst the
federal clains and officially i nmune agai nst the state ones. After
Hart filed her response to the sunmary judgnment notions, O Brien
and Montana filed an "objection" to certain evidence that Hart
submtted in response to their particular notion.

The district court then (1) granted the county summary
judgnent; (2) granted Myrick summary judgnent based on qualified
immunity on the federal clains and as a matter of |aw on the

intentional infliction of enotional distress claim (3) deniedthe



remai ning notions for sunmary | udgnent; and (4) dismssed the
objection to certain of Hart's evidence as noot.

In this interlocutory appeal, all the officials assert that
the district court erred in denying their notions for summary
j udgnent on the grounds of immunity; Starnes asserts that he has
absolute or qualified imunity, and O Brien, Mtley, Mntana, and
Myrick aver that they have qualified and official immunity. I n
addition, O Brien and Montana argue that the district court erred
inrefusing to strike certain evidence Hart submtted i n opposition
to their sunmary judgnent notion.

Hart di sputes these contentions. She also maintains that we
do not have jurisdiction over the interlocutory appeal.

I

W revi ew de novo the denial of a notion for sunmary j udgnment
on the grounds of qualified or absolute immunity. Nerren v.
Li vi ngston Police Dep't, 86 F.3d 469, 470 & n. 1 (5th Cr.1996).
I n doi ng so, we enploy the sane criteria as the district court, and
construe all facts and inferences in the light nost favorable to
t he nonnoving party. 1d.; LeJdeune v. Shell Ol Co., 950 F. 2d 267,
268 (5th Cr.1992). Summary judgnent is appropriate where the
moving party establishes that "there is no genuine issue of
material fact and that [it] is entitled to a judgnent as a matter
of law." Fed.R G v.P. 56(c). The noving party nust showthat, if
the evidentiary material of record were reduced to adm ssible
evidence in court, it would be insufficient to permt the nonnoving

party to carry its burden of proof. Celotex v. Catrett, 477 U S.
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317, 327, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265 (1986).

Once the noving party has carried its burden under Rule 56,
"its opponent nust do nore than sinply show that there is sone
met aphysi cal doubt as to the material facts." Matsushita Elec.
| ndus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586, 106
S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986) (citations onitted). The
opposing party nust set forth specific facts showing a genuine
issue for trial and may not rest upon the nere allegations or
denials of its pleadings. Fed.R Cv.P. 56(e); Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 249, 106 S.C. 2505, 2511, 91 L.Ed.2d
202 (1986).

11

We nmust first exam ne the basis of our jurisdiction. Msley
v. Cozby, 813 F.2d 659, 660 (5th G r.1987). A court of appeal s has
jurisdiction of appeals fromall final district court decisions.
28 U S.C. 8§ 1291. Under the collateral order doctrine, however,
interlocutory appeals fromdistrict court orders denying sunmary
judgnent on the basis of absolute or qualified inmunity may be
i mredi at el y appeal ed, assum ng these orders are based on an issue
of law. Mtchell v. Forsyth, 472 U S. 511, 526, 105 S. C. 2806,
2816, 86 L.Ed.2d 411 (1985).

Recently, the Suprenme Court clarified the scope of Mtchell.
I n Johnson v. Jones, 515 U. S. 304, 312, 115 S. C. 2151, 2156, 132
L. Ed. 2d 238 (1995), the Court distinguished between orders that
resolve legal wangles and those that determne "evidence

sufficiency" disputes. |If, for exanple, the district court denies
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summary judgnent on the basis that, given the set of undisputed
facts, the defendant official's conduct was not objectively
reasonable in light of clearly established Iaw, the official may
seek immedi ate appeal. If the district court denies sumary
j udgnent on the grounds that material facts exist which a party may
or may not be able to prove at trial, the official nust await fi nal
j udgnent before appealing. Id.
In Behrens v. Pelletier, --- US ----, ----, 116 S.C. 834,
842, 133 L.Ed.2d 773 (1996), the Suprene Court interpreted its
hol di ng i n Johnson. It enphasized that Johnson did not stand for
the proposition that a party nust delay an appeal wuntil fina
judgnent if the district court based sunmmary judgnent on an
evi dence sufficiency determnation, i.e., if the court determ ned
that "material issues of fact remained." |If that were true, then
a party could never appeal a denial of summary judgnent. Rather,
the Behrens court ruled, Johnson nerely held that:
determ nations of evidentiary sufficiency at sunmary j udgnment
are not imedi ately appeal able nerely because they happen to
arise in a qualified-inmunity case; if what is at issue in
the sufficiency determ nation is nothing nore than whet her the
evidence could support a finding that particular conduct
occurred, the question decided is not truly "separable" from
the plaintiff's claim and hence there is no "final decision”

under ... Mtchell.
ld. --- US at ----, 116 S.Ct. at 842.°6

81 n Johnson, the defendant officers clainmed that they did not
beat the plaintiff and were not present while others beat him The
district court determned that a triable issue existed on that
poi nt, and denied summary judgnent in favor of the officers. The
Suprene Court ruled that this denial could not be appeal ed until
final judgnent.

I n Behrens, the defendant was a supervi sory agent of the
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In the instant case, the district court did not deny summary
j udgnent because there is a genuine dispute of material fact that
the officials are responsible for searching Hart's hone, arresting
her, and not taking any action to end her detention. The parties
did not disagree over whether the officials had engaged in such
conduct . Rat her, the court denied summary judgnent because (1)
"disputed issues of material fact" existed over whether the
officials violated Hart's cl early established constitutional rights
of which a reasonable person would have known under Franks v.
Del aware, 438 U. S. 154, 98 S. C. 2674, 57 L.Ed.2d 667 (1978),
I1linois v. Gates, 462 U S. 213, 103 S. C. 2317, 76 L.Ed.2d 527
(1983), and simlar cases and (2) the underlying facts are too
unsettled to determne if the officials acted with objective
reasonabl eness. |In short, the district court determ ned that there
were sufficient uncontested facts to establish that the officers
engaged in the conduct 1in question, but that there were
insufficient uncontested facts to decide whether the officials
enjoyed imunity as a matter of |aw Hence, the officials may
argue on interlocutory appeal (as they do here) that, contrary to
the district court's judgnent, enough uncontested facts exist to

determ ne that they are immune as a matter of |law and that, on the

Federal Hone Loan Bank Board and responsible for nonitoring the
operations of athrift. The defendant wote the thrift, suggesting
that it replace its managing officer, the plaintiff in the action.
The thrift then asked the plaintiff to resign; when he refused, it
fired him The defendant did not dispute his actions. Rather, he
moved for summary judgnent, contendi ng that he had not viol ated any
of the plaintiff's clearly established rights regarding his
enpl oynent . The district court denied the notion. The Suprene
Court held that this denial could be imedi ately appeal ed.
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basis of these facts, they are i mune. Behrens, --- U S at ----,
116 S. . at 842; Coleman v. Houston Indep. Sch. Dist., 113 F. 3d
528, 531 (5th Cir.1997).

Accordingly, under Mtchell, Johnson, and Behrens, we have
jurisdiction over the officials' interlocutory appeal of the
district court's denial of summary judgnent on the grounds of
immunity for Hart's section 1983 clains. This neans that we al so
have jurisdiction over the officials' appeal of denial of summary
j udgnent on the grounds of immunity for Hart's state clains. Cantu
v. Rocha, 77 F.3d 795, 803-04 (5th G r.1996).

|V

O Brien and Montana filed an "objection” to certain evidence
that Hart submtted in response to their summary judgnent notion.
Specifically, they allege (1) that statenents nmade in connection
with the "federal hold" are inadm ssible under Rul es 602 and 802 of
the Federal Rules of Evidence and (2) that a statenent nade by
Motley regarding the alleged notivation for arresting Hart is
i nadm ssi bl e under Rule 602 and in violation of Rule 56(e) of the
Federal Rules of G vil Procedure.” The district court held that
"[b] ecause the disposition of defendant's notion for summary
j udgnent does not turn in any way on the consideration of the

di sputed evidence, the notion to strike is denied as noot."

'Rul e 602 provides that "[a] witness may not testify to a
matter unless evidence is introduced sufficient to support a
finding that the w tness has personal know edge of the matter.”
Rule 802 forbids inadm ssible hearsay. Rule 56(e) requires
affidavits to be "made on personal know edge [and to] set forth
such facts as would be admi ssible in evidence...."
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Def endants, however, assert that the district court neverthel ess
considered both pieces of evidence in denying their notion and
all ege that the court erred in refusing to strike the evidence from
the sunmary judgnent record. Wile we reviewthe district court's
denial of summary judgnent on grounds of immunity de novo, we
review evidentiary rulings for nmanifest error. Allen .
Pennsyl vani a Engi neering Corp., 102 F.3d 194, 195 (5th G r.1996).
A

Hart testified in her deposition that her neighbor had told
Hart that, on the first day of Hart's detention, the nei ghbor had
attenpted to arrange for a bail bondsman to bail her out of jail.
In addition, Hart testified that Shelly Dodson, a trustee at the
Red River County jail, had told her that soneone at the jail had
informed the bail bondsman that Hart coul d not be rel eased because
of the federal hold. Hart did not offer affidavits or deposition
testinony fromeither her nei ghbor, Dodson, or the bail bondsman in
opposition to defendants' sunmary judgnent notion.

O Brien and Montana assert that this evidence is inadm ssible
hearsay. Moreover, they assert that, even though the district court

di savowed any reliance on Hart's testinony, the court nonethel ess

consi dered the evidence. |In support of their assertion, they cite
the follow ng statenent by the court: "The plaintiff ... contends
that her bail was denied because Mtley ... falsely told the

justice of the peace that a "federal hold" had been placed on
Hart's property."” However, this statenent is not a finding of the

district court; it is nerely a statenent of Hart's claim and
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theory of the case. Mdrreover, the district court explicitly set
forth the evidence it considered in support of Hart's
t heor y—undi sputed evidence that the words "bail denied federa
hol d" appear on the crimnal conplaint signed by Mtley and the
fact, al so undisputed by the parties, that there is no such thing
as a "federal hold."™ The court nowhere nentions the chall enged
hearsay testinony. W therefore find that the district court did
not rely on Hart's testinony, even though it did not explicitly
strike the evidence fromthe sunmary judgnent record.

However, insofar as Hart's testinony is relevant to our de
novo revi ew of defendants' summary judgnent notion, we decline to
consider it. Hart's testinony concerning what Dodson told her
about what a third-party said to a bail bondsman is inadm ssible
doubl e hearsay under Fed.R Evid. 801 and 802 and does not ot herw se
fall within an exception to the hearsay rule.

B
O Brien and Mntana next challenge the follow ng statenent
offered by Hart in her brief in opposition to summary judgnent:
"Def endant Forner Deputy Mtley admts that he may have thought
that Plaintiff Hart was taken to jail in an effort to get her to
testify against M. Conine. |In fact, he states that today he m ght
believe that intent was the notivating force behind the decisionto
have Plaintiff Hart arrested and carried tojail." |In her response
to the summary judgnent notion, Hart cites to the follow ng

exchange from Motl ey's deposition:

Q Is it your viewthat Ms. Hart was taken to jail, and that you
were told to take her to jail, in an effort to get her to
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testify on Conine?
A: No.
Have you ever told anybody that?
A: No.

Q Infact, isn't it your viewthat the notivating force behind the
decision to have Ms. Hart arrested and carried to jail was to
get her to testify agai nst Coni ne?

A: No.

Q Well, you don't renenber believing that?

A | mght think that today.

Q Ckay. Well, that's what I'mtrying to find out.

A It wasn't ny case. Al | did was transport her.

O Brien and Montana argue that Mtley's statenent concerning the
other officers' notivation in arresting her is speculative and
i nadm ssi bl e under Fed.R Evid. 602.

The officers assert that the district court relied on this
evidence by pointing to the followng statenent by the district
court: "Hart's theory of events is essentially that the defendants
knew she was not guilty of any illegal activity, but arrested her,
filed crimnal charges against her, and held her in jail wthout
bail in order to pressure her into providing incrimnating
i nformati on about Conine." Once again, the district court
explicitly set forth the evidence it considered with respect to
Hart's theory: evidence that Montana told her "Your ass is in

trouble, you better sing like a bird,"” Hart's testinony that Mtl ey
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told her several days after her arrest that he thought she was
i nnocent, and Mdtley's deposition testinony that he does not recal
maki ng such a statenent to Hart. The district court did not nention
t he chal | enged evi dence.

The officers argue that the district court nonetheless relied
on the challenged evidence when it determned that "nmaking al
inferences in the plaintiff's favor, ... Mtley signed a crim nal
conpl ai nt agai nst Hart when he knew she had commtted no crine."
However, this conclusion is supported by the evidence upon which
the district court explicitly stated that it would rely—that is,
Hart's testinony that Motley told her he thought she was i nnocent.
W find no evidence that the district court relied on the
chal | enged evidence in denying summary judgnent.

Furthernore, we decline to consider Mtley's deposition
testi nony concerning the notivation of the other officers in our de
novo revi ew of the summary judgnent evidence. Under Rule 602, |ay
W t nesses may offer opinion testinony about matters of which they
have personal know edge. See Fed.R Evid. 602. This may include
the notivation or intent of another person, if the witness has an
adequate basis for his or her opinion, such as personal know edge
or an opportunity to observe the surrounding circunstances.
Hansard v. Pepsi-Cola Metropolitan Bottling Co., 865 F.2d 1461
1466-67 (5th Gr.), cert. denied, 493 U. S. 842, 110 S. .. 129, 107
L. Ed. 2d 89 (1989) (allowing lay witness, "with sone hesitancy," to
testify concerning notivation for plaintiff's enpl oynent

termnation). See also John Hancock Mut. Life Ins. Co., 585 F.2d
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1289, 1294 (5th Gr.1978) (allowing wtness who observed
altercation first hand to testify to victims belief that his wife
woul d never shoot him; Bohannon v. Pegelow, 652 F.2d 729, 732
(7th Cr.1981) (permtting wtness who had observed arrest to
testify that she believed arrest was notivated by racial
prej udi ce).

In this case, however, the court has no neans by which to
evaluate the basis for Mitley's testinony. Mtley did not
participate in the investigation or surveillance, was not present
until the day of the arrest, and did not participate in the
decision to arrest Hart. Mtley's deposition testinony does not
reveal whether his current belief is based on observati ons gat hered
at or around the tine of the arrest itself. In short, we have no
assurance that Mdtley has sufficient personal know edge to draw a
reliabl e concl usion about the officers' notivations. Therefore, we
find that Motley's testinony is inadm ssible under Rules 602 and
701, and we will not consider the evidence in our review of the
district court's denial of summary judgnent as to O Brien and
Mont ana. 8

\Y
Starnes alleges that the district court m stakenly deci ded

that he did not have absolute imunity as a natter of |aw agai nst

SVotley's opinion may be adnmitted against him pursuant to
Fed. R BEvid. 801(d)(2) as an admssion of a party opponent.
However, as we di scuss bel ow, the officers reasonably believed they
had probabl e cause to detain Hart, and their intent to question her
about Coni ne does not nmake the arrest actionable under section
1983.
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Hart's federal clains. In nmaking this determ nation, the district
court found that Starnes' "primary role was as a | egal advisor to
the officers conducting the investigation and executing the
search. ™ Starnes disputes this finding. W review denial of
summary judgnent de novo. Coleman v. Houston Indep. Sch. Dist.,
113 F. 3d 528, 533 (5th Gr.1997). |In determ ning whether a genui ne
issue of material fact remains on this point, we do not review
whet her the evidence "could support a finding that particular
conduct occurred," Behrens, --- U S at ----, 116 S.C. at 842, but
we may "take, as given, the facts that the district court assuned
when it denied summary judgnent” and determ ne whet her those facts
state a claimunder clearly established aw. Cantu v. Rocha, 77
F.3d 795, 803 (5th G r.1996).

We normally ook to state aw to determ ne the | awf ul ness of
an arrest by a state officer for a state offense. M chi gan v.
DeFillippo, 443 U.S. 31, 36, 99 S. . 2627, 2631, 61 L.Ed.2d 343
(1979); Ker v. California, 374 U S. 23, 37-38, 83 S.C. 1623,
1632, 10 L.Ed.2d 726 (1963) (plurality). However, in a section
1983 action, a plaintiff alleging unlawful search and arrest by
state officers asserts that he was deprived of rights secured by
the federal constitution or federal statute. Therefore, state | aw
governi ng searches and arrests does not control. Fields v. Cty of
S. Houston, 922 F.2d 1183, 1189-90 & n. 7 (5th Cr.1991).

The Suprene Court has adopted a "functional approach" to the
question of absolute imunity, one that | ooks to "the nature of the

function perforned, not the identity of the actor who perforned
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it." Inbler v. Pachtman, 424 U.S. 409, 431, 96 S.Ct. 984, 995, 47
L. Ed.2d 128 (1976). A prosecutor is absolutely immune for
initiating and pursuing a crimnal prosecution. Specifically, a
prosecutor is absolutely immune when he acts in his "role as
advocate for the State," Burns v. Reed, 500 U S. 478, 491, 111
S.Ct. 1934, 1942, 114 L.Ed.2d 547 (1991) (internal quotation marks
omtted), or when his conduct is "intinmately associated wth the
judicial phase of the crimnal process.” 1d. at 492, 111 S.C. at
1942 (internal quotation marks omtted). However, a prosecutor
does not enjoy absolute immunity for acts of investigation or
adm ni stration. Buckl ey v. Fitzsimons, 509 U S. 259, 273, 113
S. . 2606, 2615, 125 L.Ed.2d 209 (1993).

A prosecutor has the burden of establishing that he was an
"advocat e" for each function at issue. See Burns, 500 U. S. at 486,
111 S.Ct. at 1939; see also Buckley, 509 U.S. at 274, 113 S.Ct. at
2616 ("The question ... is whether the prosecutors have carried
their burden of establishing that they were functioning as
"advocates' when they were endeavoring to determ ne whether the
bootprint at the scene of the crinme had been nmade by petitioner's
foot."). Even if a prosecutor fails to show absolute i munity for
a given activity, he may still show qualified imunity. Buckley,
509 U.S. at 273, 113 S.Ct. at 2615-16.

Hart prem ses her clains against Starnes on four argunents.
First, she alleges that Starnes knowi ngly or recklessly provided
the false information in the warrant affidavit that Hart was

married to Stanley Hart, a known drug cultivator. Second, she
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asserts that Starnes all owed the search and arrest to conti nue when
he knew that the affidavit described the wong Peggy Hart. Third,
she avers that Starnes participated in the decision to place a
federal hold on Hart. Fourth, she clains that Starnes went wth
OBrien to visit Hart in jail to coerce her into providing
information for the case agai nst Coni ne.
A

Hart's first argunent pertains to Starnes' function of
providing information for inclusion in an affidavit supporting a
warrant. Wth this function, Starnes acted as a |egal adviser to
the officers and, much like the officers who participated in the
surveillance, an investigator. A prosecutor is not absolutely
i mune for giving legal advice to the police, Burns, 500 U S. at
496, 111 S. Ct. at 1945, and a prosecutor who acts in the role of a
policeman is liable like a policeman if, in so acting, he deprives
a plaintiff of rights under the Constitution or federal |aws.
Joseph v. Patterson, 795 F.2d 549, 556 (6th Cr.1986), cert.
denied, 481 U S. 1023, 107 S.C. 1910, 95 L.Ed.2d 516 (1987).
Mor eover, "[a] prosecutor neither is, nor should consider hinself
to be, an advocate before he has probable cause to have anyone
arrested."” Buckley, 509 U.S. at 274, 113 S.Ct. at 2616. |In short,
until charges have been filed against an individual, a prosecutor
is not absolutely inmmune for cooperating with |aw enforcenent
officers in obtaining a search warrant agai nst that person based on
fal se information. See @uerro v. Ml hearn, 498 F.2d 1249, 1256

(st Gr.1974) (ruling that prosecutor did not have absolute
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imunity where defendant alleged that prosecutor had cooperated
wth police defendants in obtaining a search warrant based on
perjured testinony); see also Barr v. Abrans, 810 F.2d 358, 361-62
(2d Cir.1987) (ruling that prosecutors were absolutely immne for
filing crimnal information charging plaintiff with contenpt and
then applying to court for arrest warrant on that charge);
McSurely v. McOellan, 697 F.2d 309, 320 (D.C. G r.1982) (holding
that prosecutor was only protected by qualified imunity for
preparing pre-indictnment search and arrest warrants). Therefore,
St arnes does not enjoy absolute imunity fromliability arising out
of the inaccurate information in the affidavit.
B

Hart's second argunent deals wth the "function" of
preventing an arrest during the execution of a warrant after
realizing that information in the affidavit supporting the warrant
was i naccurate. "[A] prosecutor who assists, directs or otherw se
participates with, the police in obtaining evidence prior to an
i ndi ctment undoubtedly is functioning nore in his investigative
capacity than in his quasi-judicial capacities of deciding which

suits to bring and ... conducting themin court,” and is thus only
entitled to qualified immunity. Mirrero v. Cty of Hi aleah, 625
F.2d 499, 505 (5th G r.1980) (citation and internal quotations
omtted), cert. denied, 450 U. S. 913, 101 S.C. 1353, 67 L.Ed.2d
337 (1981); see also Buckley, 509 U S. at 274, 113 S.C. at 2616

(noting that a prosecutor is not absolutely i nmune for planning and

executing a raid on a suspected weapons cache).
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However, Starnes may al so enjoy absolute inmunity under Mays
v. Sudderth, 97 F. 3d 107 (5th Cr.1996), for his refusal to prevent
the search of Hart's honme and her arrest during the execution of
the warrant. In Mays, we held that "an official acting within the
scope of his authority is absolutely i mune froma suit for damages
to the extent that the cause of action arises fromhis conpliance
wth a facially valid judicial order issued by a court acting
wthin its jurisdiction.” ld. at 113. In reaching this
conclusion, we determned that the conmmon | aw provided officials
wWth such imunity at the tinme 42 U S.C. 8§ 1983 was enacted in
1871. See Butz v. Econonou, 438 U S. 478, 508, 98 S.C. 2894,
2912, 57 L.EdJ.2d 895 (1978) (holding that to determne if
governnent official is absolutely immune, court nust undertake a
considered inquiry into the imunity historically accorded the
relevant official at comon |aw and the interests behind it). W
relied heavily on a Suprene Court decision, Erskine v. Hohnbach, 81
Uus (14 wll.) 613, 20 L.Ed. 745 (1871), which referred to
absolute imunity for "mnisterial officers acting in obedience to
process, or orders issued to themby tribunals or officers invested
by law with authority to pass upon and determ ne particul ar facts,
and render judgnent thereon...." 1d. at 616.

In the instant case, the magi strate ordered that the search
and arrest warrant be carried out by "the Sheriff or any Peace
O ficer of Lamar County, Texas or any Peace O ficer of the State of
Texas." Starnes is not a sheriff or peace officer of Lamar County

or the State of Texas, and is not otherwise nentioned in the
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warrant. See Tex. Penal Code Ann. 8 1.07(a)(36) (defining "peace
officer"); Tex.Code Cim Proc. Ann. art. 2.12 (sane); Tex. Code
Ctim Pro. Ann. art. 15.01 ("A "warrant of arrest' is a witten
order froma nmagistrate directed to a peace officer or sone other
person specially naned, commanding him to take the body of the
person accused of an offense...."); Deltenre v. State, 808 S. W2d
97 (Tex.Crim App.1991) (discussing statutes). Wiile Starnes was
present during the search of Hart's property and her arrest, he was
not acting in obedience to the magistrate's commands in the search
and arrest warrant; the warrant was not even addressed to him
Thus, since Starnes was not "conply[ing]" with the warrant, he may
not be "clothe[d] ... with the absolute judicial immunity enjoyed
by the judge issuing the order." Mays, 97 F.3d at 108. He
participated in the search and seizure at the peril of receiving

only qualified inmunity.?®

°Thi s concl usion not only accords with our earlier decisionin
Marrero, but also with those of other circuits which have addressed
the issue. See Hummel -Jones v. Strope, 25 F.3d 647, 653 & n. 10
(8th Gr.1993) (analyzing prosecutor's liability for participation
in unreasonable search of birthing clinic wunder qualified
i munity); Day v. Morgenthau, 909 F.2d 75, 78 (2d G r.1990)
(ruling that allegations suggesting that prosecutor may have
participated in executing arrest were not covered by absolute
i munity); Mul I i nax v. MEl henney, 817 F.2d 711, 715 (11th
Cir.1987) (holding that prosecutors were only qualifiedly inmmune
for their involvenent in raid on jail cell); Joseph, 795 F.2d at
556 (holding that "we have no doubt"” that prosecutor's
participation in search with police of defendant's store that went
beyond scope of war r ant was not subj ect to absolute
immunity); McSurely, 697 F.2d at 319-20 (hol di ng t hat prosecut or was
only entitled to qualified imunity for participating in raid);
Jacobson v. Rose, 592 F.2d 515, 524 (9th G r.1978) (holding that
prosecutors who helped inplenent wiretap were not absolutely
i mune), cert. denied, 442 U.S. 930, 99 S.C. 2861, 61 L.Ed.2d 298
(1979); Hampton v. Gty of Chicago, 484 F.2d 602, 609 (7th
Cir.1973) (holding that prosecutor, who allegedly participated in
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C

Hart's third contention deals wth the function of
recomendi ng the denial of bail. This function is intimtely
associated with the judicial phase of the crimnal process, and
deals with the initiation and pursuit of crimnal prosecution. 1In
carrying it out, a prosecutor is acting as an advocate, rather than
as an investigator or adm nistrator, and enjoys absolute imunity
against any clains arising out of this function. See Lerwill .
Joslin, 712 F.2d 435, 438 (10th G r.1983) (stating that "a
prosecutor's advocacy of a given anmount of bail" is entitled to

absolute i munity).

D

Finally, Starnes suggests that he is absolutely i mmune with
regard to Hart's claimthat he visited her in jail to pressure her
to provide information against Conine. However, there is no
dispute that, at the tinme of the visit, anple probable cause
existed to arrest and detain Conine. Therefore, assumng Hart's
characterization of the visit is correct, Starnes was sinmply
attenpting to gather information relevant to his prosecution of
Coni ne. Accordingly, Starnes was acting as an advocate and is

absolutely inmune fromHart's claimhere. See Hill v. Gty of New

the planning and execution of a purportedly illegal raid on
apartnent, did not warrant absolute imunity any nore than the
police officers allegedly acting under his direction), cert.
denied, 415 U.S. 917, 94 S. Ct. 1413, 39 L.Ed.2d 471 (1974); cf.
Pachaly v. Gty of Lynchburg, 897 F.2d 723, 727 (4th G r.1990)
(finding that prosecutor was absolutely i nmune for participatingin
an allegedly illegal post-indictnent search that the prosecutor
asserted was necessary to obtain evidence to prosecute the
i ndi ctnment) .
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York, 45 F.3d 653, 662-63 (2d G r.1995) (noting that prosecutor's
interview of witness who allegedly nade incul patory statenents
about accused would only be investigatory function if prosecutor
| acked probable cause to arrest accused and results of interview
contributed to his finding of probable cause).

In sum we find that Starnes is not absolutely inmmune for
allegedly providing inaccurate information for the warrant
affidavit, nor for allowi ng the search and arrest to conti nue when
he knew that the affidavit described a different Peggy Hart;
however, we find that he is absolutely i nmune fromthe clains that
he participated in the decision to place Hart on federal hold and
that he tried to coerce Hart into providing information about
Conine. As to Hart's first two argunents, Starnes argues that he
is imune from suit because of qualified immunity. We consi der
this claimin our discussion of the qualified imunity clains of
the police officers in the next section.

Vi

Al the officials, including Starnes, aver that the district
court erred in not granting themsunmmary judgnent on the grounds of
qualified immunity against Hart's federal clains. Ceneral ly
speaki ng, qualified imunity protects governnent officials
performng discretionary functions from civil Iliability under
federal law unless their conduct violates a "clearly established
[federal] statutory or constitutional right[ ] of which a
reasonabl e person would have known." Harlow v. Fitzgerald, 457

U S. 800, 818, 102 S. C. 2727, 2738, 73 L.Ed.2d 396 (1982). A
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plaintiff mnust show that "when the defendant acted, the |aw
established the contours of a right so clearly that a reasonable
of ficial would have understood his acts were unlawful." Anderson
v. Creighton, 483 U S. 635, 640, 107 S.C. 3034, 3039, 97 L.Ed.2d
523 (1987). In evaluating an inmmunity defense to a constitutional
claim the court nust first determne whether the plaintiff has
all eged the violation of a constitutional right at all. Siegert v.
Glley, 500 U S 226, 232, 111 S.C. 1789, 1793, 114 L.Ed.2d 277
(1991). We now examine in turn whether O Brien, Mntana, Mdtl ey,
and Starnes enjoy qualified i munity.
A

Hart argues that O Brien violated her Fourth Anendnent rights
in four different ways, and that he is not entitled to qualified
immunity for any of them First, he submitted the affidavit with
the two inaccurate statenents to the magi strate and requested the
warrant w thout probable cause; second, he nmade the original
decision to detain Hart; third, he placed Hart on "federal hold;"
fourth, he permtted Hart to remain in jail even though he knew
that there had not been probable cause to arrest her.

1

Hart contends that O Brien violated her Fourth Anmendnent
rights by submtting an affidavit to the magistrate wthout
probabl e cause. Subsuned in the qualified imunity inquiry are two
ot her questions invol ving the reasonabl eness, if any, of OBrien's
use of the inaccurate statenents without further investigation. W

will first consider whether OBrien is immune for including the
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i naccurate statenents in the affidavit of probable cause. Then we
wi ||l consider whether he is imune fromHart's claimthat he swore
to an affidavit and conducted a search without sufficient facts to
show probabl e cause.

Under Siegert, we nust consider at the threshol d whet her Hart
even all eges a Fourth Anmendnent violation wth regard to the fal se
i nformation clains. 500 U. S at 232, 111 S. C. at 1793. The
Suprene Court in Franks v. Del aware established that an officer is
liable for swearing to false information in an affidavit in support
of a search warrant, provided that: (1) the affiant knew the
informati on was fal se or would have known it was fal se except for
the affiant's reckless disregard for the truth; and (2) the
warrant would not establish probable cause w thout the false
information. 438 U S at 171, 98 S.Ct. at 2684. Allegations of
negl i gence or innocent mstake are insufficient. | d. Therefore
Hart's claimthat O Brien was at |east reckless in including the
i naccurate statenents states a valid cause of action under the
Fourth Amendnent.

Next, we wi Il consider whether O Brien's sworn statenent that
Hart lived in Conine's trailer was knowi ngly false or reckless.
O Brien argues that, based on the surveillance observations,
reasonable police officers would agree with the conclusion that
Hart was residing in the trailer. Indeed, the officers saw that
Hart spent a great deal of tinme with Conine during the surveill ance
period. The undisputed facts establish that she went on a trip out

of towmm with Conine and was observed upon her return carrying
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clothing fromthe car into the trailer; she was in the trailer at
| east part of the time during the visit of a known narijuana
grower; she perforned certain donestic chores in and around the
trailer; and she stayed overnight in the trailer at |east four
tinmes. OBrien stated in the affidavit for probabl e cause that the
property had been under al nost continuous surveillance during the
two weeks in question; therefore it is reasonable to assune that
Hart spent the other nights during the two-week surveillance away
fromthe trailer.

Hart said that she lived in the white house with black trim
during this tinme. However, since Hart did not own the house, even
a reasonable investigation into property records would not have
established that Hart lived there. Hart |later testified that she
did not hold title to the house or surroundi ng property; she was
living there by herself with permssion of the owner. Mor e
inportantly, there is evidence suggesting that a reasonabl e police
officer may have thought that Hart had established a second
residence in Conine's trailer. See United States v. Risse, 83 F. 3d
212, 216 (8th Cir.1996) (rejecting defendant's argunent that
because of fi cers knew def endant had ot her resi dence, they coul d not
have reasonably believed defendant |lived at prem ses searched;
"[w] e have found no authority ... that a person can have only one
resi dence for Fourth Anendnent purposes.”); Washington v. Sinpson,
806 F.2d 192, 196 (8th Cr.1986) (finding that suspect "resided" at
the house, for purposes of entering prem ses to execute arrest

warrant, when she stayed there two to four nights per week, kept
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certain personal belongings there, and gave that address as
resi dence when booked by police).

W are confident that a reasonably conpetent officer in
O Brien's position wuld conclude that Hart resided at the trailer.
O Brien's concl usion was not know ngly inaccurate, and al though it
was not ineluctable from what he observed, its inclusion in the
affidavit was not reckless. Therefore, qualified inmunity wll
protect OBrien fromsuit on the basis of this inaccuracy in the
affidavit. Franks, 438 U S. at 171, 98 S.Ct. at 2684.

Second, we consider whether O Brien reasonably relied on
Starnes's statenent that plaintiff Hart was married to known drug
cultivator Stanley Hart. As an initial matter we note that the
statenent that "Peggy Hart is married to Stanley Hart, who
according to DTF files, is a known marihuana cultivator in Red
Ri ver County, Texas" is technically "true." A Peggy Hart was
married to Stanley Hart. However, it would be absurd to west this
sentence out of the context of the affidavit. W nust interpret
affidavits for arrest or search warrants in a comobnsense and
realistic manner. United States v. Ventresca, 380 U S. 102, 108,
85 S. . 741, 746, 13 L.Ed.2d 684 (1965). Qoviously, this
reference to "Peggy Hart [being] nmarried to Stanley Hart" was
intended to refer to the "Peggy Hart" in whose car the "unknown
white femal e" was seen driving. And that Peggy Hart (who was al so
the "unknown white female") was the plaintiff, Peggy Nell Hart.

It is theoretically possible that O Brien may have been abl e

to determne that the statenment was inaccurate through additional
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i nvestigation. For instance, O Brien had discovered that a couple
of the cars on the property were registered to a Peggy Hart.
Per haps he may have been able to ascertain frompublic records that
the Peggy Hart who |ived near Conine was a different person than
the Peggy Hart who was married to Stanley Hart. However, the
summary j udgnent evi dence adduces no genui ne i ssue that additional
i nvestigation would have revealed this mstake. In addition, the
information that Hart was married to Stanley Hart was sonmewhat in
tension with the other information in the affidavit that Hart
resided with Conine; perhaps this information should have pronpted
addi tional investigation. Once again, the summary judgnent record
| eaves us to specul ate whet her such additional investigation would
have been fruitful. W have reviewed the summary judgnent record
t horoughl y, and concl ude that there i s no genui ne i ssue that a nore
extensi ve i nvestigation woul d have established that there were two
Peggy Harts.

Moreover, it is wuncontested that O Brien obtained the
i nformati on about Hart being married to Stanley Hart from Starnes
after OBrien had concluded his investigation and as he was
preparing his affidavit. OBrientestified that, for this reason
he did not independently investigate the accuracy of the
i nformati on. A reasonably conpetent officer mght rely wthout
i nvestigation on information froma trustworthy source such as a
prosecutor, especially if +the prosecutor indicates that the
information conmes from |law enforcenent records. The sunmmary

j udgnent record contains no indication that O Brien had reason to
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believe that there were two Peggy Harts within the county, or that
the Peggy Hart that Starnes knew about (who was |linked to a known
marijuana cultivator) was different fromthe Peggy Hart who owned
the cars seen on the property (who was also |linked to a different
known marijuana cultivator).

Under the circunstances, we find that a reasonably conpetent
police of ficer woul d have t hought that the statenent had sufficient
internal indicia of reliability to be included in the affidavit
W t hout further investigation (though they would have attri buted
the statenent to Starnes). OBrien's use of Starnes's statenent
may or may not have been negligent, but O Brien was not reckless in
including it in the affidavit. Therefore he is qualifiedly imune
fromsuit based on this error in the affidavit. Franks, 438 U S
at 171, 98 S.Ct. at 2684.

We turn to the broader issue: whether O Brien's reasonable
belief that Hart resided at the trailer and was married to a known
marijuana cultivator, coupled wth the other evidence, is
sufficient to establish that he reasonably thought that there was
probabl e cause to search Hart's hone and arrest her.

The objective standard of Harlow applies to clains of
unl awful search and arrest such as this, in which the plaintiff
all eges that the officer who requested the warrant intentionally or
reckl essly sought an affidavit w thout probable cause. "Only where
the warrant application is so lacking in indicia of probable cause
as to render official belief in its existence unreasonable, wll

the shield of immunity be lost.”" Mlley v. Briggs, 475 U S. 335,
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344-45, 106 S.C. 1092, 1098, 89 L.Ed.2d 271 (1986) (citation
omtted); see also Anderson, 483 U. S. at 644-45, 107 S. Ct. at
3041-42 (applying Malley to wunconstitutional searches). The
crucial issue "is whether a reasonably well-trained officer in[the
def endant' s] position woul d have known that the affidavit failedto
establi sh probabl e cause and that he should not have applied for
the warrant." Malley, 475 U S. at 345, 106 S.Ct. at 1098. The
officer "wll not be inmmune if, on an objective basis, it is

obvi ous that no reasonably conpetent officer would have concl uded

that a warrant should issue; but if officers of reasonable
conpetence could disagree on this issue, inmmunity should be
recogni zed." |d. at 341, 106 S.Ct. at 1096. |In other words, there

must not even "arguably" be probable cause for the search and
arrest for immunity to be lost. Santiago v. Fenton, 891 F.2d 373,
386 (1st Cir.1989). Probable cause does not require proof beyond
a reasonable doubt, but only a showing of the probability of
crimnal activity. United States v. Brown, 941 F.2d 1300, 1302
(5th Gr.), cert. denied, 502 U.S. 1008, 112 S.Ct. 648, 116 L. Ed. 2d
665 (1991). A magistrate's findings on the i ssue of probabl e cause
are entitled to great deference. |Id.

"Probabl e cause exists when the facts available at the tine
of the arrest would support a reasonable person's belief that an
of fense has been, or is being, coomtted and that the individual
arrested is the guilty party."” Bl ackwell, 34 F.3d at 303.
Probabl e cause may exist even though officers have observed no

unlawful activity and are unaware of the identity of a defendant.
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United States v. Pentado, 463 F.2d 355, 361 (5th Cr.), cert.
denied, 409 U. S. 1079, 93 S.C. 698, 34 L.Ed.2d 668 (1972) and
cert. denied, 410 U. S. 909, 93 S.C. 963, 35 L.Ed.2d 271 (1973).
"The observation of wunusual activity for which there is no
legitimate, logical explanation can be the basis for probable
cause." United States v. Alexander, 559 F.2d 1339, 1343 (5th
Cr.1977), cert. denied, 434 U S 1078, 98 S.C. 1271, 55 L.Ed. 2d
785 (1978).

However, "a person's nmere propinquity to others i ndependently
suspected of crimnal activity does not, without nore, giveriseto
probabl e cause to search that person." Ybarra v. Illlinois, 444
UusS 85 91, 100 S.C. 338, 342, 62 L.Ed.2d 238 (1979) (citing
Sibron v. New York, 392 U S. 40, 62-63, 88 S.C. 1889, 1902, 20
L. Ed.2d 917 (1968)). "Where the standard is probable cause, a
search or seizure of a person nust be supported by probabl e cause
particul arized with respect to that person.” Id.

The evidence in the affidavit includes the follow ng: (1)
Conine "and/or" the "unknown white female" with Hart's physical
characteristics have entered the "white franme house with black trim
and shutters" (i.e., Hart's house), (2) a couple of Hart's cars are
on the property to be searched, (3) the "unknown white fenal e" was
seen driving one of Hart's cars, and (4) Conine and the "unknown
white femal e" are "in charge of and controlled" the property. In
addition, because we have decided that O Brien's inclusion of
i naccurate statenents was not reckless under Franks, we nust al so

consider OBrien's belief that Hart lived in the trailer wth
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Conine and that Hart was married to a known drug cultivator, in
determ ning whether O Brien reasonably believed probable cause
exi st ed.

Sone of these statenents are not very probative of probable
cause. For exanple, the fact that Hart's house and cars are on the
property to be searched is not suspicious, given the fact that her
house happened to be near Conine's trailer and she woul d have been
expected to park her cars near her hone. The fact that Hart often
visited the trailer and sonetines stayed overnight, or the fact
t hat she woul d sonetines go to Conine's barn, do not establish that
she was growing marijuana w th Conine. There is no undi sputed
evi dence that she visited the marijuana patches on the property to
be searched. Finally, the officials neither saw nor found any
evi dence of drugs or drug paraphernalia in Hart's hone or on her
property, the only areas indisputably under her control.

However, from the perspective of the officers, Hart I|ived
smack-dab in the mddle of 1,132 marijuana plants, 188 of which
were | ocated directly behind her house. She spent a fair anount of
time wwth Conine and in his trailer, and she appeared to reside in
the trailer with a suspected (and previously convicted) marijuana
cultivator. She also appeared to the officers pursuing the warrant
to be married to another marijuana cultivator. She had been
present when a known drug cultivator visited Conine, and she had
driven with Conine to the gate of the trash dunp adjacent to
Conine's illicit crops.

It was clear in this case fromthe presence of the marijuana
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crops that a crinme was being conmtted; neverthel ess, the evidence
connecting Hart to the crinme was thin. It is not a crinme under
federal |aw or Texas law to nmaintain a social relationship with a
drug cultivator. The question in qualified imunity, however, is
not whether the officers actually had probabl e cause, but rather
whet her they acted recklessly in swearing a warrant based on the
informati on they possessed. The officers lose their immunity only
if it is "obvious that no reasonably conpetent officer would have
concluded that a warrant should issue; but if officers of
reasonabl e conpet ence coul d di sagree on this issue, inmunity should
be recognized." Milley, 475 U S at 341, 106 S.C. at 1096. In
this case, the call on probabl e cause was very cl ose, and we cannot
say that no reasonable officer would have thought he had probable
cause to arrest Hart. Qur conclusion is bolstered by the fact that
the neutral and detached nmagistrate, faced with the sanme facts,
determ ned t hat probabl e cause existed. This tends to support the
reasonabl eness of the officers' request for the warrant based on
t heir observati ons.

The officers may have been negligent in their investigation,
and wong to conclude that they had probable cause. However,
negligence is insufficient to create liability for police officers
under Mall ey. Therefore we find that OBrien is protected by
qualified imunity on this point.

2
Hart alleges that O Brien violated her constitutional rights

by instructing Motley to take her in to the police station w thout

37



probabl e cause, even though Montana made the actual decision to
take her into custody. Hart's allegations against O Brien do not
state a constitutional claim because O Brien and the other
officers were directed by the probable cause warrant to arrest
Hart. Hart does not contend that the warrant for her arrest was
facially invalid, nor that the officers executed the warrant in any
way ot her than that prescribed by the judge. W have stated that
police officers acting pursuant to a facially valid judicial
warrant enjoy qualified imunity for executing the warrant. Ham||
v. Wight, 870 F.2d 1032, 1036 (5th GCr.1989). O Brien was
strictly conplying with a facially valid judicial order, issued by
a court acting within its jurisdiction, and he is therefore
entitled to qualified inmmunity on this claim?°
3

Mtley testified that OBrien instructed himto put Hart on
federal hold to ensure that she stayed in jail until federal DEA
of ficers could speak to her. The magistrate clains in an affidavit
that he does not "recall" there being a federal hold or any
di scussi ons about a federal hold, and states that any such hold
woul d not have affected the length of Hart's stay in jail. The
magi strate avers that he would have denied bail for a day
regardl ess of whether there was a federal hold because the

"I nvestigation scene was still ongoing." However, the sheriff at

'n addition, O Brien and the other officers would have been
entitled to absolute imunity for executing a facially valid
warrant issued by a court of conpetent jurisdiction. Muys, 97 F. 3d
at 108. However, none of the officers noved for sumary judgnent
on grounds of absolute immunity.
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the time and Hart herself have testified that they each believed
that the magi strate denied bail because of the federal hold.

The federal hold remained in place for one day. Hart alleges
that O Brien viol ated due process by causing her to be deni ed bali
by fal sely suggesting to the nagi strate (through Mdtley) that there
was a federal detainer on her. If a state detainee has an
outstanding federal warrant or has been indicted on federal
charges, a federal official nmay place a detainer on the detainee,
asking the state to hold him for federal authorities. Davi s V.
Attorney Ceneral, 425 F.2d 238, 239 (5th Cir.1970). Presented with
a federal detainer, the state may deny the detai nee bail, hold him
in custody pursuant to state law, and then turn him over to the
federal governnent for prosecution. Reno v. Koray, 515 U. S. 50, 62
n. 5 115 S.C. 2021, 2028 n. 5., 132 L.Ed.2d 46 (1995); United
States v. Dovalina, 711 F.2d 737, 740 (5th Cr.1983).

In this case, no federal detainer existed. Moreover, there
was no basis for such a detainer since the federal governnent had
not charged Hart w th anything. Motl ey's explanation for the
"federal hold"—that O Brien wanted to assure that Hart would be
available to be interviewed by federal agents—does not justify
detention without bail. See 18 U S.C App. 2 (interstate agreenent
on detainers); Tex.Code Crim Pro. Ann. art. 51.14 (sane).

However, causation is an elenment of a section 1983 claim
OBrien's actions nust have actually caused the deprivation of
liberty of which Hart conplains. See 42 U S.C. § 1983 (providing

that a state official is only |liable where he "subjects, or causes
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to be subjected" a person to deprivation of any rights, privil eges,
or immunities secured by Constitution and |laws). The nagistrate
denied Hart bail on the first day of her detention only; Hart,
however, was unable to post bail for over two weeks after her
initial confinenent. We can reasonably assune, then, that she
could not have posted bail one day after her initial confinenent
had it been set, and thus that the federal hold had no effect on
the I ength of her detention.! Therefore, Hart did not suffer any
| oss of |iberty caused by O Brien's actions. Accordingly, Hart has

failed to state a constitutional claim against O Brien based on

deni al of bail; Siegert therefore dictates that qualified imunity
bars this claimas well. 500 U S. at 232, 111 S.C. at 1793.
4

Hart all eges that O Brien is responsi bl e for danages st emm ng
fromher two-week detention because he did not disclose "patently
excul patory evidence" to the prosecutor, nanely his alleged
know edge that there was no probabl e cause for her arrest. Police
det ai ner, even of one innocent of any wongdoing, pursuant to a
val id warrant does not give rise to a constitutional claim Baker
v. McCol lan, 443 U. S. 137, 143-44, 99 S. (. 2689, 2694, 61 L. Ed. 2d
433 (1979) (holding that police detainer of msidentified suspect
for three days, pursuant to a valid warrant, does not state a claim

under section 1983). However, a plaintiff states a section 1983

"G ven that the magistrate later set bail at $50,000, Hart
cannot reasonably claimthat the nmagi strate woul d have rel eased her
on her own recogni zance on the first day of her detention absent
O Brien's alleged m sconduct.
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claim against a police officer who, after learning of "patently
excul patory evidence," deliberately fails to disclose it to the
pr osecut or. Sanders v. English, 950 F.2d 1152, 1162 (5th
Cir.1992). Such deliberate conceal nent can be the basis for an
i nference that a defendant police officer maliciously initiated and
mai nt ai ned a prosecution. 1d. at 1163.

In Sanders, a police lieutenant arrested a robbery suspect
after a victim identified him ld. at 1156. In the days
imediately followng the arrest, sever al peopl e brought
excul patory evidence to the lieutenant's attention: people told
the officer, for exanple, that the victim and Sanders (the
arrestee) were related, calling into question the victims
inability toidentify Sanders until several days after the crinme in
an informal |ineup; an eyew tness who had hel ped police artists
conpose a sketch of the suspect told the officer that Sanders was
the wong person; other victinms of the sane assail ant were unabl e
to identify Sanders as their assailant; and a few days after the
arrest, the lieutenant |earned that Sanders had a credi ble alibi
supported by three witnesses. 1d. Faced with all of this evidence
show ng that Sanders was not the robber, the police |ieutenant
"deliberately |ooked the other way in the face of exonerative
evi dence indicating that he had arrested the wong man...."

There is no sim |l ar excul patory evidence in the instant case.
Hart alleges that O Brien knew there was no probable cause to
arrest her, but refused to notify prosecutors of this fact. Hart

cites OBrien's later deposition in which he testified that "the
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target of the investigation was M. Conine. And M. Conine's
property.... W wasn't [sic] going down there to try to arrest
[Hart] and send her to the penitentiary. W was [sic] after M.
Conine, his property, and his weed, we believed to be his
marijuana." |In addition, OBrien admtted that he visited Hart in
jail to encourage her to provide information agai nst Coni ne. None
of this constitutes "patently excul patory evidence," however,
because it does not tend to show that Hart was not guilty.

Even if Conine was the primary target of the investigation
and Hart's arrest were nerely pretextual, the | awful ness of Hart's
arrest does not depend on the actual notivations of the arresting
officers. Wren v. United States, --- U S ----, ----, 116 S. Ct
1769, 1774, 135 L. Ed. 2d 89 (1996) (holding that the proper focus of
Fourth Amendnent inquiry is objective conduct, and not subjective
intent, of police officer); Anderson v. Creighton, 483 U S. 635,
641, 107 S. Ct. 3034, 3040, 97 L.Ed.2d 523(1987) (noting that
mal i gnant notive of officers is irrelevant under Harlow test to
guestion of qualified inmunity); United States v. Causey, 834 F. 2d
1179 (5th G r.1987) (en banc) (holding that pretextual arrest did
not viol ate Fourth Amendnent where arrest was objectively supported
by probabl e cause).

In addition, this case presents facts alnost opposite of
Sanders. O Brien and the other officers at this point knew that
Hart had spent nuch tine in Conine's trailer, and that the trailer
was littered with drugs, drug paraphernalia, and cash. After they

arrested her, they certainly had sone evidence that Hart knew about
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Conine's illicit activities. This evidence is incul patory, not
excul patory, and further supports the officers' decision to keep
Hart in jail. W therefore find that OBrien was i mune fromsuit
for illegal detention as well.

In sum OBrien enjoys qualified immunity from suit for
intentionally or recklessly including incorrect statenents in the
affidavit, for his instruction to other officers to arrest Hart,
for pursuing the warrant, for illegal detention, and for
recommendi ng that Hart be held pursuant to a federal hold.

B

Hart clains that Mntana and Mdtley violated her Fourth
Amendnent rights—Montana by instructing Mdtley to take her into
custody, and Motley by taking her to jail. She also clains that
both are liable for their participation in the discussion and
decision to i npose a federal hold, and for deliberately w thhol ding
excul patory information fromthe prosecutor.

As suggest ed above, Montana and Motl ey are qualifiedly i mune
for the decision to arrest Hart and for taking her to jail, because
they were acting pursuant to a facially valid warrant issued by a
court of conpetent jurisdiction. Hamll, 870 F.2d at 1036. There
is some proof that, shortly after Hart's arrest, Mntana told her
sonething to the effect that her "ass is in a world of trouble" and
she needed to "sing like a bird" against Conine, suggesting that
Mont ana kept Hart detained only to elicit evidence agai nst Coni ne.
There is also sone evidence that Mtley heard these statenents.

The question of whether the officers had probable cause to
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keep Hart incarcerated is different fromthe question of whether
t hey had probabl e cause to arrest her. Nonetheless, just as in the
context of Hart's clains against OBrien, we find that Hart does
not state a claim for illegal detention. Mont ana w thheld no
excul patory evidence fromthe prosecutor, and he had a reasonabl e
belief that there was probable cause to detain her, pursuant to a
facially valid warrant. Therefore, the fact that he wanted to
question her about Conine is not, in itself, actionable under
section 1983. Furthernore, as suggested above, even construing the
facts in the light nost favorable to Hart, Montana's and Mtley's
participation in inposing a "federal hold" does not amobunt to a
constitutional violation. Hart did not suffer any | oss of |iberty
caused by their actions.

Therefore, Mntana and Mtley are entitled to qualified
inmmunity on all of Hart's allegations against them

C

Starnes's claimto qualifiedimmunity is on slightly different
footing because he is not a police officer. 1In sectionV, we held
that Starnes was absolutely immune from Hart's clains that he
participated in the decision to place her on "federal hold" and
that he tried to persuade her to provide information about Conine.
We now consi der whether Starnes is qualifiedly inmune fromHart's
clains stemmng from the fact that he provided inaccurate
information for the warrant affidavit (i.e., the statenent about
Hart being married to Stanley Hart, a known marijuana cultivator)

and fromthe fact that, even after realizing that this information
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was incorrect, he refused to stop Hart's arrest.
1

Under Siegert, we nust consider at the threshold whether Hart
even all eges a Fourth Anmendnent violation wth regard to the fal se
information claim 500 U.S. at 232, 111 S. . at 1793. The
Suprene Court in Franks v. Delaware established that a search
violates the Fourth Anmendnent if it was conducted pursuant to a
warrant issued by a nagistrate who was msled by information in an
affidavit, provided that the affiant knewthe i nformati on was fal se
or woul d have known it was fal se except for his reckless disregard
for the truth. 438 U.S. at 171, 98 S. Ct. at 2684. However ,
Starnes is not the affiant in this case, and, taken at face val ue,
Franks applies only to officers who sign a warrant affidavit or
ot herwi se request a warrant under oath: "[t]he deliberate falsity
or reckless disregard whose i npeachnent is permtted is only that
of the affiant, not of any nongovernnental informant." |d.

However, we need not take Franks only at face val ue. The
Court left open the possibility that a search or arrest violates
the Fourth Amendnent where the affiant relies in good faith on
deli berate or reckless msstatenents by another governnental
official in establishing probable cause. See id. at 164 n. 6, 98
S.Ct. at 2680 ("[P]lolice [can] not insulate one officer's
deli berate msstatenents nerely by relaying it through an
officer-affiant personally ignorant of its falsity."). Sever a
circuits have held that a deliberate or reckless m sstatenent or

om ssion by a governnental official who is not the affiant may
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nevertheless formthe basis of a Franks claim United States v.
Wapni ck, 60 F.3d 948, 956 (2d Cr.1995), cert. denied, --- U S ---
-, 116 S . Ct. 1672, 134 L.Ed.2d 776 (1996); United States v.
DeLeon, 979 F.2d 761, 764 (9th GCr.1992); United States .
Calisto, 838 F.2d 711, 714 (3d Cir.1988); United States .
Pritchard, 745 F.2d 1112, 1118 (7th Cr.1984); «cf. Hale v. Fish,
899 F.2d 390, 401 (5th Cr.1990) (applying Franks test to officer
who did not sign or draft affidavit but whose presence at tine of
warrant tended to influence judge issuing warrant).

W agree with the reasoning of these circuit courts that a
del i berate or reckless m sstatenent may formthe basis for a Franks
cl ai magai nst a governnent official who is not the affiant. "The
Fourth Anendnent places restrictions and qualifications on the
actions of the governnent generally, not nerely on affiants.”
DeLeon, 979 F.2d at 764. A governnental official violates the
Fourt h Amendnent when he deli berately or reckl essly provides fal se,
material information for use in an affidavit in support of a search
warrant, regardl ess of whether he signs the affidavit.

Al t hough Starnes did not sign the affidavit and was not
present when O Brien requested the warrant from the nagistrate
Starnes helped to draft the affidavit and admts he was the
excl usi ve source of the inaccurate information about Peggy Hart's
marital status. Hart alleges that Starnes provided the false
information intentionally or recklessly. Therefore, Hart has
stated a claimfor violation of her Fourth Amendnent rights under

Si egert.
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The i ssue, then, becones whet her Starnes can denonstrate that
he did not violate any of Hart's clearly established Fourth
Amendnent rights. Hart's arrest would viol ate the Fourth Anendnent
if Starnes intentionally or recklessly included false informtion
in the affidavit and this informati on was necessary for probable
cause. Starnes provided the inaccurate information in the
af fidavit about Hart being married to Stanley Hart, and he reali zed
that this information was incorrect the day of the raid. However,
there is no evidence that Starnes knew the information was
i naccurate before giving it to OBrien to include in the
af fidavit.?? Therefore, there is no genuine issue that he
intentionally provided false information for inclusion in the
affidavit.

The question remains whether Starnes exhibited a reckless
disregard for the truth in providing the information. Franks, 438
US at 171, 98 S.Ct. at 2684. To prove reckl ess disregard for the
truth, Hart nust present evidence that Starnes "in fact entertained
serious doubts as to the truth" of the statement that she was the
Peggy Hart married to Stanley Hart. St. Amant v. Thonpson, 390 U. S.
727, 731, 88 S. Ct. 1323, 1325, 20 L. Ed. 2d 262 (1968) (setting forth

12SGtarnes later testified that Stanley Hart told himsonetine
prior to the raid that he had been a marijuana cultivator but had
since stopped. Starnes also testified that, sonetinme prior to the
raid, the Peggy Hart married to Stanley Hart infornmed him that
Stanl ey had becone a drug counselor. However, the fact that
Starnes had reason to believe that Stanl ey Hart had st opped grow ng
mar i j uana does not inmpugn the truthful ness of his statenent that
Stanley Hart is sonmeone known to have cultivated marijuana, nor
woul d it have established doubt in Starnes's mnd that the Peggy
Hart married to Stanley Hart was not the Peggy Hart who owned the
vehi cl es parked on or near Conine's property.

47



standard for reckless disregard of truth in libel cases); see also
United States v. Wllianms, 737 F.2d 594, 602 (7th G r.1984), cert.
denied, 470 U. S. 1003, 105 S.C. 1354, 1355, 84 L.Ed.2d 377 (1985)
(adopting First Amendnent standard for recklessness in Franks
cont ext); United States v. Tonblin, 46 F.3d 1369, 1388 (5th
Cir.1995) (citing reckl essness standard in WIllianms with approval).
There is sone evidence in the record that Starnes knew the other
Peggy Hart, who worked at the Lamar County courthouse. However,
there is no evidence that Starnes had any reason to believe that
there m ght be two Peggy Harts within this rural community so as to
raise serious doubts as to the accuracy of his statenents to
O Brien.

Per haps there are steps Starnes m ght have taken to verify the
i nformati on he provided, however, the sunmary judgnent record does
not di scl ose what these m ght be, nor that they would actually show
the information to be i naccurate. Starnes is entitledto qualified
immunity on Hart's first claim

2

Hart also clains that Starnes violated her constitutional
rights by failing to act at the arrest scene once he had seen her
and realized that sone of the information supporting the warrant
was i naccurate. Starnes has admtted that he knew shortly before
Hart was arrested that the statenent in the affidavit about Hart
being married to a known marijuana cultivator was incorrect, but
that he did not so informthe officers. Hart alleges that Starnes

had a duty to informthe police officers that the arrest warrant
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was based on i naccurate information and a duty to stop execution of
t he warrant.

Even assum ng such a duty exists, however, Starnes did not
violate any of Hart's clearly established Fourth Anendnent rights
at the tinme of her arrest. Law enforcenent officers nay have a
duty to discontinue an arrest upon discovery that information
contained in a warrant is incorrect if it is material. Cr.
Maryland v. Garrison, 480 U S. 79, 87, 107 S.Ct. 1013, 1018, 94
L.Ed.2d 72 (1987) (once officers were on notice of a risk that
apartnent they were searchi ng was erroneously included withinterns
of warrant, they were required to wi t hdraw and di sconti nue search);
United States v. Marin-Buitrago, 734 F.2d 889, 894 (2d C r.1984)
(when definite and materi al change has occurred i n facts underlying
magi strate's determ nation of probable cause, officers nmust report
new and correcting information to magistrate before acting on
warrant). However, we can find no controlling case |aw that
establishes a constitutional duty on a prosecutor taggi ng al ong on
a search to informlaw enforcenent officers of his doubts that the
warrant should be executed as witten. Therefore, under Harl ow,
Starnes is qualifiedly imune against Hart's failure-to-inform
al | egati on.

VI |

Next, O Brien and Montana argue that the district court erred
in determning that they did not have official immunity against
Hart's state-law cl ains. Starnes, Mdtley, and Mrrick did not

assert official imunity defenses to Hart's state |aw clains;
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therefore we consider the defenses only as to O Brien and Mnt ana.
The state-law clainms include false inprisonnment, nalicious
prosecution, and intentional infliction of enotional distress.?®
W review district court determnations of state |aw de novo

Sal ve Regi na Coll ege v. Russell, 499 U S. 225, 231, 111 S.Ct. 1217,
1221, 113 L.Ed.2d 190 (1991).

The Texas Suprene Court has stated that governnent enpl oyees
are entitled to official imunity from suit arising from
performance of their (1) discretionary duties in (2) good faith as
long as they are (3) acting within the scope of their authority.
City of Lancaster v. Chanbers, 883 S.W2d 650, 653 (Tex.1994).
Oficial inmunity in Texas is substantially the sane as qualified
i munity under federal law. |d. at 656. One inportant difference,
however, is that official imunity does not incorporate the
requi renent that the plaintiff show the violation of a clearly
established right. Rather, official imunity hinges on whet her the
official's activities were undertaken in "good faith," that is,
whet her they were objectively reasonable. 1d. at 656-67.

The district court determned that the officers were acting
within the scope of their authority, but that fact issues renai ned
as to whether they were exercising their duties in good faith. The

district court also apparently assuned that the officers were all

13The district court al so denied the officials summary judgnent
on the ground that triable issues of fact remained regarding
certain elenents of the torts. Although the officials challenge
t hat decision and both sides have briefed the issues, we may not
entertain these argunents in the instant interlocutory appeal
Johnson v. Jones, 515 U S. 304, 314, 115 S. C. 2151, 2156, 132
L. Ed. 2d 238 (1995).
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exercising discretionary duties, and Hart does not argue ot herw se
in this appeal. W consider each of Hart's state-law causes of
action in turn, examning the officers' good faith in each.
A
Hart maintains that, under Texas |law, O Brien and Montana are
liable for falsely inprisoning her. She alleges that O Brien
instructed Myrick to arrest her, coordinated the federal hold, and
did nothing to prevent her two-week detention. She further avers
that Montana is |iable for nmaking the final decision to arrest her
and for discussing the federal hold with the others.
To establish false inprisonnment, Hart nust prove that
O Brien, and Montana wi |l | ful ly det ai ned her wi t hout her consent and
W thout authority of |aw Janes v. Brown, 637 S.W2d 914, 918
(Tex.1982). As a general matter, liability extends to anyone who
participates in the unlawful detention or who directs or requests
the detention. Cronen v. Ni X, 611 S.W2d 651, 653
(Tex. G v. App. 1980, wit ref'd n.r.e.), cert. denied, 454 U S. 833,
102 S.&. 132, 70 L.Ed.2d 112 (1981). However, "[i]f an arrest or
detention is executed under process whichis legally sufficient in
form and duly issued by a court of conpetent jurisdiction, an
action for false inprisonment will not lie." ld. There is no
di spute that the warrant was facially valid and was issued by a
court with conpetent jurisdiction. Therefore, Hart cannot charge
the of ficers who executed the warrant with fal se i nprisonnent. See
Emerson v. Borland, 927 S.W2d 709, 720 (Tex. App. 1996, wit deni ed)

(plaintiff arrested pursuant to facially wvalid warrant and
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i nprisoned for five days could not allege fal se i nprisonnent on the
basis that probable cause did not exist to issue warrant).

In short, because the officers were acting pursuant to a
facially valid warrant, they could reasonably entertain a good
faith belief that their execution of the warrant was consistent
wth Hart's rights. See Cantu, 77 F.3d at 810 (when allegations
fail to state aclaimas a matter of state law, officer is entitled
to immunity). Therefore the officers enjoy official imunity
agai nst this allegation.

B

By contrast, the issuance of a valid warrant will not shield
the officers fromliability for malicious prosecution; indeed it
is conformty to valid process that separates the two causes of
action. As the Texas Suprene Court established | ong ago, arrests
W thout authority may be renedied by a claim for false
i nprisonnment, but any all eged wongs commtted by of ficers pursuant
to lawful process nust be vindicated under a theory of nalicious
prosecution. Hubbard v. Lord, 59 Tex. 384, 386 (Tex.1883) ("Were
the arrest is without authority, ., [the court] may proceed here
as upon the sane allegations and against the sane parties as at
comon law in the action of false inprisonnent. Were the arrest
is made under |awful process, we nust proceed al one against the
party who sued it out, and nust allege nmalice and want of probable
cause.").

Hart asserts that OBrienis |iable for malicious prosecution

for including the two inaccurate statenents in the affidavit of
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probabl e cause, and that both officers are |iable for the decision
to arrest her, for instigating the "federal hold," and for their
failure to provide excul patory information to Starnes.

To prove malicious prosecution, a plaintiff nust show (1)
the comencenent of a crimnal prosecution against the plaintiff;
(2) causation (initiation or procurenent) of the action by the
defendant; (3) termnation of the prosecution in the plaintiff's
favor; (4) the plaintiff's innocence; (5) the absence of probable
cause for the proceedings; (6) malice in filing the charge; and
(7) damage to the plaintiff. Ri chey v. Brookshire G ocery Co., ---
SSW2d ----, ----, No. 95-0692, 1997 W. 378134 at *2 (Tex. July 9,
1997).

The district court denied O Brien and Mont ana sunmary j udgnent
on official inmmunity, holding that, because i ssues of fact renai ned
contested, it could not decide the i ssue on summary judgnent. Just
as in the context of false inprisonnent, if Hart fails to state a
claim for nmalicious prosecution, OBrien and Mntana are
necessarily entitled to official immunity under Texas | aw, because
the officers could reasonably believe that their actions were
consistent with Hart's rights. Cantu, 77 F.3d at 810.

The inclusion of inaccurate statenents in a warrant for
probabl e cause and the failure to produce excul patory evi dence do
not state a claimfor malicious prosecution under state law. As we
held in the qualified imunity analysis, OBrien did not include
the inaccurate statenents intentionally or recklessly, and

therefore as a matter of |aw, Hart cannot show malice as required.
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Furthernore, consistent with this analysis, we find that O Brien
was acting in good faith, affording him official immunity.
Mor eover, as we al so discussed in the qualified inmnity section of
this opinion, the officers reasonably believed they had probable
cause to detain Hart, and her assertions that the officers should
have i nformed Starnes that they did not have probabl e cause do not
constitute excul patory information.

O Brien and Montana simlarly are officially inmune for the
decision to arrest Hart, because Hart has not shown the absence of
probabl e cause. "The probabl e-cause determ nati on asks whether a
reasonabl e person would believe that a crine had been commtted
given the facts as the conpl ai nant honestly and reasonably bel i eved
them to be before the crimnal proceedings were instituted."
Ri chey, --- SSW2d at ----, 1997 W. 378134 at *2; see also Akin v.
Dahl, 661 S. W2d 917, 921 (Tex. 1983) (sane), cert. denied, 466 U S.
938, 104 S. Ct. 1911, 80 L.Ed.2d 460 (1984). W have held in our
analysis of the officers' federal qualified imunity that the
officers reasonably believed they had probable cause to proceed
against Hart. Therefore Hart cannot assert a claim for nmalicious
prosecution against themfor their decision to arrest her.

Hart's further assertion, that the officers are |Iiable under
a mal i ci ous prosecution theory for placing her on federal hold, and
therefore denying her bail, is simlarly unavailing. Bail is
sinply the security given by an accused to ensure that she wll
appear in court and answer the accusation brought against her.

Tex.Crim Pro. Ann. Art. 17.01. Recommending the denial of bai
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does not "continue" judicial proceedings; such proceedings persi st
regardl ess of whether the court grants or denies a defendant bail.
Furthernore, we note that the magistrate set bail at $50, 000 the
day after the federal hold, and Hart coul d not post this anount for
about two weeks. Thus, the federal hold cannot even be said to
have prol onged her detention. On this claimshe both has failed to
show comrencenent or continuation of proceedings caused by the
officers' actions, and has failed to show danages. Therefore
O Brien and Montana are entitled to official immunity for malicious
prosecution as a matter of |aw.
C

Hart all eges that O Brien and Montana intentionally inflicted
enotional distress on her. Under Texas law, intentional
infliction of enotional distress has four elenents: (1) the
def endant acted intentionally or recklessly; (2) the conduct was
extrenme and outrageous; (3) the defendant's actions caused the
plaintiff enotional distress; and (4) the enotional distress
suffered by the plaintiff was severe. Mattix-H Il v. Reck, 923
S.W2d 596, 597 (Tex.1996). A court should find liability for
out rageous conduct "only where the conduct has been so outrageous

in character, and so extrene in degree, as to go beyond all

14The district court granted Myrick summary judgnent on the
merits for Hart's intentional infliction claim and that ruling is
not on appeal here. Although Mdtley, Mrick, and Starnes all uded
to a defense of official imunity in their notion for summary
judgnent on Hart's intentional inflictionclaim the district court
did not rule on the notion and none of the three raises the defense
on appeal . Motl ey, Mrrick, and Starnes did not assert officia
immunity defenses to either of the other state |law clains, either
before the district court or on appeal.
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possi bl e bounds of decency, and to be regarded as atrocious, and
utterly intolerable in a civilized comunity.” Twnman v. Twynan,
855 S.W2d 619, 621 (Tex.1993) (citation and internal quotation
marks omtted). "Liability does not extend to nere insults,
indignities, threats, annoyances, or petty oppressions." Ugal de v.
WA. MKenzie Asphalt Co., 990 F.2d 239, 243 (5th G r.1993)
(appl yi ng Texas law) (internal quotation marks omtted). Moreover,
to recover damages for this tort, the enotional distress the
defendant inflicts nust be unreasonabl e under the circunstances and
"so severe that no reasonabl e man coul d be expected to endure it."
Mot senbocker v. Potts, 863 S.W2d 126, 132 (Tex. App. 1993, no wit).

Hart's allegations that O Brien and Montana's decisions to
arrest her intentionally inflicted enptional distress do not state
a cl ai mbecause the warrant commanded themto arrest her. Conduct
that is required or authorized by |aw cannot be extrene or
outrageous. Reck v. Londow, 926 S.W2d 589, 593 (Tex.App.1995),
judgmt rev'd in part on other grounds, 923 S.W2d 596 (Tex. 1996).
Therefore Hart fails to state a claim on this count, and the
officers are officially imune from suit for deciding to arrest
Hart. Cantu, 77 F.3d at 810.

Moreover, Hart fails to state a claim against O Brien and
Montana with regard to the federal hold. The hold | asted only one
day, and Hart remained in detention for two weeks after the hold
was |ifted because she could not neet bail, which had been set at
$50, 000. Thus, at nost, any distress caused by the hold (as

opposed to her arrest or pretrial detention) would have stenmed
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from her loss of opportunity to post bail a day earlier or,
alternatively, fromthe possibl e invol venent of federal (as opposed
to state) officials in her case. W determne, as a matter of | aw,
that such alleged distress is not severe. Thus, O Brien and
Montana enjoy official immunity from Hart's claim regarding the
federal hol d.

Finally, we hold that Hart may not state a claim for
intentional infliction of enotional distress based on her
allegations that OBrien and Mntana arranged for her arrest
wi t hout probable cause. To state a claim for intentional
infliction of enotional distress, the plaintiff nust show that the
defendant acted intentionally or recklessly. As we have
establ i shed, there is no genuine i ssue suggesting that the officers
did not reasonably believe they had probable cause to seek a
warrant fromthe magi strate judge, or that they acted unreasonably
in executing the warrant. Therefore, Hart fails to state a claim
that the officers intentionally inflicted enotional distress, and
the officers are officially immuune on this score as well. See al so
Hal bert v. Gty of Sherman, Tex., 33 F.3d 526, 529 (5th G r.1994)
(holding that even falsely informng police that soneone is using
drugs i s not sufficiently outrageous conduct to warrant recovery of
damages for intentional infliction of enotional distress).

Therefore we find that the officers are officially i mmune from
suit under any theory of intentional infliction of enotional
di stress.

VI
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This is a conplex, multiple-defendant, nultiple-theory case.
W briefly sumuarize the state of the clains for the sake of
clarity. Hart sued the defendants under five theories: t wo
federal clains that the arrest and search were a violation of her
constitutional rights, and three state <clains for false
i nprisonment, malicious prosecution, and intentional infliction of
enotional distress. First, as to Hart's federal section 1983
clains: the district court granted sunmary judgnent to Myrick and
Red River County on both federal clains. W have dism ssed all the
remai ning federal clains, against all defendants, on grounds of
qualified imunity (and absolute imunity for sonme of Starnes's
actions). Next, as to her state clains, the district court granted
summary judgnent to Red River County on all clainms, and to Myrick
on the intentional infliction count. In addition, we have held
that O Brien and Montana are entitled to official imunity for al
t hree cl ai ns.

Therefore, Hart has |ive causes of action in state |aw only,
asserting fal se inprisonnent against Mtley, Mrick, and Starnes;
asserting malicious prosecution against Mtley and Starnes (Hart
did not sue Myrick on this theory); and asserting intentiona
infliction against Mtley and Starnes.

| X

This case illustrates the difference, as a matter of |[|aw,
bet ween si npl e negligence and reckl essness. The officials in this
case certainly nmade m stakes, but we conclude that there is no

i ssue of material fact denonstrating that they acted intentionally
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or recklessly. See Malley, 475 U S. at 341, 106 S.C. at 1096
(Qualified immunity "provides anple protection to all but the
pl ainly inconpetent or those who knowingly violate the law ").
Starnes did not slander Hart, but provided seemngly reliable
(although ultimately erroneous) information from Drug Task Force
files. Even though the evidence connecting Hart to the crine was
thin, the officers reasonably could have believed that they had
enough to establish probable cause. 1n addition, they did exactly
what they were supposed to do with the information: t hey took
their evidence to a mmgistrate judge, who held that they had
probabl e cause for arrest. The officers conducted searches and
arrests only where they had a valid warrant.

Qualified and official immunities protect police officers in
the "gray area" between absolute certainty on the one hand and
reckl ess or wanton conduct on the other. In the regular course of
police work, this gray area can cover a w de range of reasonable
conduct . Viewed ex post, it is easy to criticize sonme of the
officers' actions; however, for purposes of immnity, we nust
eval uate their actions given what they knew when they acted. At
the very least, we think that the officers and Starnes did not act
recklessly in this case.

We REVERSE t he district court's judgnents on absolute i munity
as to Starnes, REVERSE the district court's holdings on qualified
immunity as to all defendants, and REVERSE the district court's
hol di ngs on official imunity as to O Brien and Montana. W RENDER

summary judgnent in favor of O Brien and Montana on all counts, and
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in favor of Motley and Starnes on Hart's federal clains.

BENAVI DES, Circuit Judge, concurring in part and dissenting in
part:

| join the portions of the majority's opinion that are not
derived froma finding that the warrant issued for Hart's arrest
and the search of her property was substantively valid. As a
result, | join parts IV and V of the nmgjority's opinion, which
resolve the evidence adm ssibility and absolute imunity issues
presented in this appeal. Mor eover, because Mdtley was not
involved in the surveillance of Conine's property nor the
preparation of the warrant application, | join the mgjority's
holding that he is entitled to qualified inmunity because of his
reliance on a seemngly facially valid warrant. Further, because
| agree with the majority's finding that Hart failed to show that
the placenent of the fal se federal hold on her crimnal conplaint
caused her to be detained in violation of the Fourth Anmendnent and
mal i ci ously prosecuted, | join the discrete portions of its opinion
hol ding that O Brien, Montana, and Motley were entitled to summary
j udgnent on these clains.

| wite separately, however, because | cannot agree with the
majority's assertion of jurisdiction over the portions of the
interlocutory appeals of defendants O Brien, Mntana, and Starnes
chal l enging the district court's determnation that Hart's evi dence
rai sed a genuine issue of material fact regarding the validity of
the warrant. This sufficiency of the evidence finding is not
i mredi at el y appeal abl e under the coll ateral order doctrine because
it does not conclusively determne a claim of right that is
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separable from the Fourth Anendnent rights asserted in Hart's
action. See Mtchell v. Forsyth, 472 U S. 511, 524, 105 S . C.
2806, 2814, 86 L.Ed.2d 411 (1985) (quoting Cohen v. Beneficial
| ndus. Loan Corp., 337 U S. 541, 546, 69 S. (. 1221, 1225, 93 L. Ed.
1528 (1949)). The mpjority's analysis of the imunity! clains of
these three defendants, noreover, is entirely predicated on its
initial and extra-jurisdictional finding that O Brien and Starnes
did not violate Hart's Fourth Amendnent rights by knowi ngly or
recklessly including false statenments in the probable cause
affidavit. Because the majority acknow edges that the exi stence of
immunity for OBrien, Montana, and Starnes is conditioned on this
finding, | dissent fromthe portions of its opinion holding that
these three defendants are entitled toimmunity as a matter of | aw

In her conplaint, Hart asserted that O Brien and Starnes
violated her Fourth Anmendnent rights, in part because they
intentionally or recklessly included false statenents in the
probabl e cause affidavit submtted in support of the warrant for
her arrest and the search of her residence. After discovery,
O Brien, Mntana, and Starnes noved for summary judgnent. They
argued that each of Hart's clains was dependent on a finding that
the warrant was invalid and that she did not produce sufficient
evidence to raise a genuine issue of material fact as to whether

these fal se statenents were intentionally or recklessly included in

!Because the standards for imunity under federal and Texas
law are quite simlar, I will sinply use the term "imunity" to
refer to "qualified imunity" under federal law and "official
i mmuni ty" under Texas | aw.
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the affidavit. 1In addition, they asserted that they were entitled
to immunity. The district court denied these notions and
explicitly found that "the plaintiff has rai sed a genui ne i ssue of
material fact as to whether these two false statements were
i ncl uded knowi ngly or with reckless disregard for their truth and
veracity."

In its statenment of jurisdiction, the majority appears to
recogni ze that this finding may not be reviewed on interlocutory
appeal, for it correctly notes that when a "district court denies
summary judgnent on the grounds that material facts exist which a
party may or may not be able to prove at trial, the official nust
await final judgnent before appealing.”" Mj. op. at 12; Behrens
v. Pelletier, --- US ----, ----, 116 S.Ct. 834, 842, 133 L. Ed. 2d
773 (1996); Johnson v. Jones, 515 U. S. 304, 305, 115 S. . 2151,
2153, 132 L.Ed.2d 238 (1995). A public official who attacks a
plaintiff's ability to prove her case is not raising a qualified
imunity defense, which is "conceptually distinct fromthe nerits

of the plaintiff's claim' Jones, 515 U. S. at 314, 115 S.Ct. at
2157 (quoting Mtchell, 472 U S at 527, 105 S. . at 2816).
Instead, that official is arguing that "the evidence [cannot]
support a finding that particular conduct occurred,” and this
argunent "is not truly "separable' fromthe plaintiff's claim"
Behrens, --- U S at ----, 116 S.Ct. at 842. A court of appeals,
therefore, my not review a sufficiency determnation on

interlocutory appeal because "there is no "final decision' under

[the col | ateral order doctrine as defined by] Cohen and Mtchell."
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ld.; Jones, 515 U S. at 314, 115 S. Ct. at 2157.

The majority, however, begins its qualified imunity anal ysis
by "consider[ing] whether OBrien's sworn statenent that Hart |ived
in Conine's trailer was knowi ngly fal se or reckl ess,"” and "whet her
Starnes exhibited a reckless disregard for the truth in providing
the [false] information" regarding Hart's marital status. Maj. op.
at 570, 578. Further, after thoroughly review ng the record bel ow,
the majority disagrees with the district court's view of the
conflicting evidence and concl udes that O Brien and Starnes did not
intentionally or recklessly include the false statenents in the
probabl e cause affidavit. There can be no question that the
majority's finding that the sunmary judgnent evidence fails to
create a genuine issue of mterial fact 1is inproper and
extra-jurisdictional under the Court's decisions in Johnson and
Behr ens.

In order to review imediately the appeals of O Brien
Mont ana, and Starnes i nsofar as they challenge the district court's
finding of a genuine issue of material fact, the majority appears
to create a new principle of interlocutory jurisdiction. Under
this principle, a court of appeals nmay exercise interlocutory
jurisdiction over a district court's finding of a genuine issue of
material fact if any of the evidence relating to that finding is
undi sput ed. Maj. op. at 563 (stating that "enough uncontested
facts exist to determne that [these three defendants] are i mmne
as a matter of law'), 569-72 (mnimzing Hart's favorabl e evi dence

and i ndependently review ng the "undi sputed facts" relating to the
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district court's determ nation that a genuine issue of material
fact existed regarding OBrien's nens rea when he included the
false statenents in the affidavit), 577-78 (understating Hart's
favorable evidence and independently reviewng the evidence
relating to Starnes' state of m nd when he provided OBrien with
the information about Hart). The nmpjority's indiscrimnate
reliance on the existence of undisputed evidence to justify its
exercise of interlocutory jurisdiction, however, violates the
collateral order doctrine.

Under the collateral order doctrine, a defendant nmay argue on
interlocutory appeal that even if the disputed facts are viewed in
the plaintiff's favor, the renmai ning undi sputed facts denonstrate
that the plaintiff's constitutional rights were not violated or
t hat the defendant's conduct was objectively reasonable in |ight of
clearly established law. Behrens, --- U S at ----, 116 S.C. at
842; Nayl or v. Louisiana, 123 F.3d 855, 856 (5th Cr.1997);
Col eman v. Houston Indep. Sch. Dist., 113 F.3d 528, 531 (5th

Cir.1997).2 This is because the question for interlocutory

’2ln this case, however, there was no evidence in the probable
cause affidavit, aside fromthe false statenents, linking Hart to
any crine. Thus, O Brien, Montana, and Starnes cannot argue on
interlocutory appeal that the undisputed facts show that Hart's
Fourth Amendnent rights were not violated because the affidavit's
remai ni ng content reveal ed the existence of probabl e cause. See
Franks v. Delaware, 438 U. S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 667
(1978). Further, the absence of such additional evidence explains
why the mpjority nust find that these false statenents were
properly included in the warrant application in order to find that
the conduct of these three defendants was objectively reasonabl e.
O course, had the district court been presented with an affidavit
containing both the false statenents as well as other undi sputed
evi dence allegedly providing probable cause, a finding that the
undi sputed facts did not establish probable cause nor justify a
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revi ew—the exi stence of inmmunity—+s a purely legal question that is
separable fromthe nerits of a plaintiff's claim Jones, 515 U. S.
at 314, 115 S. . at 2157. The mpjority, however, relies on the
presence of undisputed facts to justify its interlocutory review of
Hart's conpliance with her burden of production, an issue that the
Suprene Court has found to be inextricably intertwi ned wth, rather
than separate from the nerits of her clains. |d. Thus, the
exi stence of undi sputed evi dence pertaining tothe district court's
finding of a genuine issue of material fact does not transformthat
determnation into one that is immediately appeal able under the
col | ateral order doctrine.

The mjority, nor eover, necessarily relies on its
extra-jurisdictional conclusion that the false statenents were
properly included in the probable cause affidavit in order to award
O Brien, Mntana, and Starnes inmmunity on the remainder of Hart's
clains. To begin with, the magjority finds that these statenents
provi ded probable cause for the arrest of Hart and the search of
her residence. The presence of probabl e cause, noreover, disposes
of several of Hart's Fourth Amendnent and state |aw clains.
Further, by including these statenents wthin the probable cause
affidavit, the mjority transforns a warrant of questionable
validity into a "facially valid" warrant, maj. op. at 576, 579-80,
that can be relied on by the very peopl e who may have intentional ly

or recklessly provided the issuing magistrate wth false

reasonabl e belief in its exi stence would have been revi ewabl e on
interlocutory appeal.
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i nformati on. This then elimnates Hart's remaining Fourth
Anendnent and state law clains.® Thus, solely by virtue of its
i nproper exercise of jurisdiction, the majority is able to i nmuni ze
O Brien, Montana, and Starnes with respect to each of Hart's clains
before us on appeal.

For the foregoing reasons, | respectfully DI SSENT from the
portions of the majority's opinion holding that O Brien, Montana,
and Starnes are entitled to qualified inmunity as a matter of |aw.
| would instead dismss for lack of jurisdiction the portions of
the appeals of these three defendants challenging the district
court's finding that Hart net her burden of production regarding
the validity of the warrant under Franks v. Del aware, 438 U. S. 154,
98 S.Ct. 2674, 57 L.Ed.2d 667 (1978).

3This principle of imunity, however, cannot dispose of the
cl ai s agai nst Montana. Montana, like OBrien, participated inthe
surveil l ance of Conine and Hart that provided the factual basis for
a finding of probable cause. Thus, because there is a factua
di spute as to whether O Brien, given his know edge, intentionally
or recklessly included false statenents in the probable cause
affidavit, it is an open question whether Mntana, who possessed
the sane know edge, could reasonably have relied on the warrant
i ssued on the basis of this affidavit.

66



