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Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.

WENER, Circuit Judge:

In this insurance coverage case, we nust decide whether an
excl usion clause in a conprehensive general liability (CE) policy
issued by Plaintiff-Appellant United National |nsurance Conpany
(United) to Defendant-Appellee Fair Gounds Corporation (FGO)
applies to particular third-party property that was destroyed in a
fire on FGC s prem ses. Concluding that the third-party property
i n question does not fall within the purview of the "care, custody,

or control" exclusion of the policy issued by United to FGC, we



affirm
| .
FACTS AND PROCEEDI NGS

I n Decenber 1993, a fire destroyed t he C ubhouse, G andstands,
and Jockey's Room at FGC s racetrack in New Ol eans, Louisiana
The fire damaged or destroyed the contents of the burned buil di ngs,
i ncluding a significant anount of property owned by third-parties.
At the tine of the fire, FGC had in effect a $2 mllion CG
policy,! issued by United, but that policy excluded from coverage,
inter alia, any damage to third party "personal property" in the
"care, custody, or control" of FGC At issue here is the
applicability of that exclusion to (1) the conputerized wagering
equi pnent, known as the Totalisator System owned by Autotote
Systens, Inc. (Autotote), and (2) the racing equipnment owned by
si xty-one jockeys. ?

Autotote's own property insurer, St. Paul Mercury |nsurance
Conpany (St. Paul), paid Autotote over $1 mllion for its |osses

and filed suit in the district court against FGC asserting

1At the tinme of the fire, FGC had a $5 nillion primary
property policy, a $5 mllion first-layer excess policy, and a $24
mllion excess policy, but was still woefully underinsured.

2The district court determ ned whether the "care, custody, or
control " exclusion applied to other third-party property, including
a bugle on loan to FGC from the Louisiana State Miseum office
equi pnrent owned by the Horsenen's Benevolent & Protection
Association (the HBPA), and a significant anmount of food and
bever age vendi ng equi prent owned by vari ous concessi onaires. Those
determ nations are not chall enged on appeal by either party.
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Autotote's subrogation rights.® 1In turn, FGC tendered Autotote's
(and other third-party) clainms to United, which deni ed coverage and
filed suit in the district court seeking a declaration of
non- coverage, based on the "care, custody, or control" exclusion,
for all third-party property damaged or destroyed in the fire. A
nunber of the third-parties also filed suit against FGC, which
eventual |y paid over $205,000 to settle nost of those clainms. The
district court consolidated United' s declaratory judgnment suit with
St. Paul's subrogation suit.

In August 1995, United noved for sunmmary judgnent in the
declaratory judgnent suit. FGC filed a cross-notion for summary
j udgnment and sought rei nbursenent fromUnited for the anobunts paid
to third-parties in settlenent of their clains.* The district
court concluded, inter alia, that the property owned by Autotote
and the jockeys was not in the "care, custody, or control" of FGC
so that the exclusion did not apply to defeat United' s coverage.

United filed a nmotion for new trial or, alternatively, to
anend a finding of fact, disputing the district court's finding
that FGC did not nmaintain or derive a nonetary benefit from

Autotote's property—a finding which undergirded the district

3FGC denied liability for Autotote's |osses and asserted
third-party cl ai ns agai nst several parties that it had al ready sued
in state court for their alleged fault in causing or contributing
to the fire. In March 1997, the state court jury awarded FGC
approximately $57 mllion in property damages and business
interruption losses, including $285,000 for all third-party
property damaged or destroyed in the fire. This anmount did not
i nclude an award for the property bel onging to Autotote.

“FGC noved for summary judgnent in the St. Paul subrogation
suit also, but the district court denied that notion.
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court's determ nation of coverage. Before ruling on United's
nmoti on, however, the district judge transferred the case to a newy
appoi nted district judge who ultimately denied the notion. The St.
Paul litigation subsequently settled, but United specifically
reserved its right to appeal the district court's determ nation of
cover age.

United appeal ed, asserting that the district court erred in
determ ning that the property owned by Autotote and t he jockeys was
not in the "care, custody, or control" of FGC and therefore is not
excl uded from coverage under the policy issued to FGC. In short,
United urges us to hold that the subject property is excluded from
cover age.

1.
ANALYSI S

A.  JURI SDI CTI ON

FGC contends that United' s appeal is premature for want of a
certification for entry of a final judgnent, pursuant to Federa
Rule of Civil Procedure 54(b), as the district court did not
di spose of all issues inthis matter on sumary judgnent.® Shortly
after FGC filed its appellate brief, however, United obtained a
Rul e 54(b) certificate fromthe district court. W have previously

recogni zed that a premature notice of appeal is effective if Rule

°FGC asserts that the district court did not determ ne FGC s
entitlenment to (1) penalties and attorneys' fees for United's
all eged bad faith in denying coverage or (2) reinbursenent from
United for anmounts paid to third-parties in settlenent of their
cl ai ns.



54(b) certification is subsequently granted.?® In addition, a
declaratory judgnent is reviewable as a final judgnent,’” and
further necessary or proper relief based on that declaratory
j udgrment may be granted subsequently.® W therefore conclude that
we have appellate jurisdiction to hear the instant case.?®
B. STANDARDS OF REVI EW

We review de novo the district court's grant or denial of a
nmotion for summary judgnment, viewing the facts and all reasonable
i nferences therefromin the |light nost favorable to the non-noving
party.® Summary judgment is proper if the "pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent

as a matter of law "1t

*Warfield v. Fidelity & Deposit Co., 904 F.2d 322, 324 n. 2
(5th Cr.1990) (citing Cowey Mritinme Corp. v. Panama Canal

Conn1n, 849 F.2d 951, 953-54 (5th Cir.1988)). See also Alcorn
County, Mss. v. US. Interstate Supplies, Inc., 731 F. 2d 1160 (5th
Cir.1984) (citing Jetco Electronic Indus., Inc. v. Gardiner, 473
F.2d 1228 (5th Cir.1973)).

"See 28 U.S.C. § 2201(a) (1994).
8See 28 U.S.C. § 2202 (1994).

The district court issued the Rule 54(b) certificate based on
four express, legitimte reasons: (1) there was no just cause for
the delay, (2) St. Paul's consolidated subrogation suit had been
settled, (3) FGC s clains for penalties, attorneys' fees, and
indemmity were fully contingent on the determ nation of coverage,
and (4) the appellate briefs on the coverage i ssue had al ready been
filed.

OCavallini v. State FarmMut. Auto Ins. Co., 44 F.3d 256, 266
(5th Gir.1995).

11d. (quoting Fed. R Civ.P. 56(c)).
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In addition, United appeals the district court's denial of
its notion for newtrial or, alternatively, to anmend a finding of
fact. United's notion is a peculiar one to say the least. As no
trial was held in the district court, it cannot |logically be called
a notion for newtrial. Alternatively, United asked the district
court to anend a finding of fact, pursuant to Federal Rule of G vil
Procedure 52(b), but that rule |Ii kew se contenpl ates an underl yi ng
trial. Based on the content of United' s notion, however, we
conclude that it is nore properly construed as a request for
reconsi deration of the district court's entry of sumary j udgnent . !?
Moreover, as the Federal Rules of G vil Procedure do not recognize
a general notion for reconsideration, we shall treat United's
motion as a Rule 59(e) notion to alter or anend a judgnent. W
review the district court's denial of a Rule 59(e) notion for an
abuse of discretion.®® Under that standard, the district court's
deci sion need only be reasonable. W turn now to the nerits of
t he appeal .

C. AUTOTOTE' S PROPERTY
1. The Totalisator Service Agreenent

Aut otote' s property consi sted of certain conputerized wageri ng

2United's menorandumin support of its notion states, "[t]he
i nstant Motion seeks partial relief froma sunmary j udgnent entered
July 31, 1996."

BMvartinez v. Johnson, 104 F.3d 769, 771 (5th G r.1997);
Edward H Bohlin Co., Inc. v. The Banning Co., Inc., 6 F.3d 350,
353 (5th Cr.1993); Batterton v. Texas Ceneral Land O fice, 783
F.2d 1220, 1225 (5th Cr.), cert. denied, 479 U S. 914, 107 S.C
316, 93 L.Ed.2d 289 (1986).

“Bohlin, 6 F.3d at 353.



equi pnent, known as the Totalisator System which had been
installed at the racetrack. Autotote and FGC had entered into a
"Totalisator Service Agreenent" (the Agreenent), pursuant to which
Aut otote agreed to provide to FGC "totalisator services utilizing
[ Aut ot ote' s] conputer prograns and equi pnent for all wagering held
at the RACETRACK." As conpensation for Autotote's services, FCC
agreed to pay Autotote, inter alia, 45%of the gross noni es wagered
t hrough the Totalisator System The Agreenent explicitly provided
that the Totalisator System would at all tinmes be and remain the
property of and under the exclusive control of Autotote.?®®

United asserts that the Totalisator Systemwas nevertheless in
the "care, custody, or control" of FGC such that the exclusion
applies to defeat coverage of that property. Specifically, United
relies on the provisions of the Agreenent that (1) obligate FGC
adequately to safeguard Autotote's property and (2) prohibit
Autotote from renoving the equipnent during the term of the
Agreenment or using it for any other purpose when wagering was
schedul ed.

2. Was Autotote's property in the "care, custody, or control" of
FGC?

According to Louisiana law, a provision that attenpts to

narrow the insurer's obligation, such as an exclusion clause, is

According to the Agreenent, however, the junction boxes,
wiring, and cabling provided by Autotote and nmade a part of the
fixed installation becanme the property of FGC upon FGC s paynent
for the sane.



strictly construed against the insurer.! The Louisiana Suprene
Court recently defined "care, custody, or control"” for purposes of
an exclusion clause in the context of a CG. policy and announced
two distinct circunstances in which the insured is deened to have
"care, custody, or control" of property such that the exclusion
applies to defeat coverage:

The first, and nost conmon, circunstance usually occurs where

the insured is either a contractor or subcontractor who has

been sued by the owner of the property upon which work was

being perfornmed, or is a party with whom property has been
pl aced for use or repair.

The second circunstance under which the insured will be held
to have "care, custody, or control" of the property occurs
where the insured has a proprietary interest in or derives
nonetary benefit fromthe property.?'’
United does not argue that Autotote's property was in the "care,
custody, or control" of FGC as contenplated by first circunstance,
i.e., contractor or subcontractor relationship. That | eaves for us
to determne only whether FGC had a proprietary interest in or
derived a nonetary benefit from Autotote's property. And, as
Uni ted concedes that FGC had no proprietary interest in Autotote's
property, the issue stated nost narrowy is whether FGC derived a
nmonet ary benefit fromAutotote's property. W conclude, as did the
district court, that it did not.

There is no question but that FGC could not operate its

racetrack business profitably or effectively wthout the services

®Reynol ds v. Select Properties, Ltd., 634 So.2d 1180, 1183
(La. 1994) "

71'd. at 1184 (citations omtted).
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provi ded by Autotote and, concomtantly, that Autotote could not
fulfill its contractual obligation to provide FGCw th conputerized
wagering services wthout using its Totalisator Systenm—+ncl uding
its tangi ble novabl e (personal) property—en FGC s prem ses. But
FGC did not derive a nonetary benefit from Autotote's property
itself. Rat her, the financial benefit that FGC derived from
Autotote's property was nothing nore than the indirect business
synbiosis of its Agreenent with Autotote: FGC benefitted fromthe
racetrack's profits which turned, in part, on the efficient
servi ces provided by Autotote's effective use of its own equi pnent.
This attenuated, indirect benefit is too renote to cone within the
kind of nonetary benefit required to bring Autotote's property
under the "care, custody, or control" exception. |In fact, when we
exam ne the relationship between FGC and Autotote from a proper
busi ness perspective, we reach precisely the opposite concl usi on—t
was Autotote and not FGC, United's insured, that was deriving a
nmonet ary benefit fromthe subject property, as it was Autotote that
was contractually entitled to a fixed percentage of gross nonies
wagered through that service and equi pnent.

Li ke the district court before us, we conclude that Autotote's
property was not in the "care, custody, or control" of FGC | t
follows that the subject exclusion does not apply to defeat
United's coverage of Autotote's property.

D. THE JOCKEYS' PROPERTY
The j ockeys' property consisted of racing equi pnent owned,

used, and nmai ntai ned exclusively by the jockeys and stored in the



Jockey's Room on FGC s prem ses. Under Louisiana |aw property
bel ongi ng sol ely and unconditionally to athird-party and entrusted
to the insured for safekeeping is not considered to be in the
"care, custody, or control" of the insured for purposes of that
excl usi on. 18 The |ockeys' property falls squarely into this
exception and thus does not trigger application of the "care
custody, or control" exclusion.
L1,
CONCLUSI ON

W hold that Autotote's property was not in the "care,
custody, or control" of FGC and that the exclusion does not apply
to defeat United' s coverage of that property. Li kewi se, the
j ockeys' property was not in the "care, custody, or control" of FGC
for purposes of applying that exclusion to deny coverage. For the
foregoing reasons, the district court's grant of sumrary judgnent
as it relates to the property owned by Autotote and the jockeys is

AFFI RVED.

8@l f - Wandes Corp., Inc. v. Vinson Guard Service, 459 So.2d
14, 19 (La.App. 1st Cir.1984), wit denied, 464 So.2d 312
(La. 1985).

10



