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Before WSDOM KING and SMTH, G rcuit Judges.

PER CURI AM

Kirt Guerin, a drill instructor at Elayn Hunt Correctiona
Center, appeals fromthe nmagistrate judge's denial of his notions
for summary judgnent, in which he asserted his right to qualified
immunity. W dismss GQuerin's appeal for want of jurisdiction.

| .

Plaintiffs/appellees, Mchael Naylor and Robert L. Wite,
i nmat es at El ayn Hunt Correctional Center, each sued
def endant/appel l ant drill instructor Kirt Guerin under 42 U S.C. 8§

1983, alleging cruel and wunusual punishnment and deliberate



indifference to their serious nedical needs. According to the
plaintiffs' respective conplaints, on April 10, 1994, CGuerin | ocked
both of themin a supply closet along with 18 other inmates for a
period of up to three hours. Guerin allegedly placed a towe
beneath the door to cut off ventilation, and Nayl or and White began
to feel dizzy and nauseat ed. Their requests for energency sick
call were denied. Nayl or also stated that Guerin denied his
request to use the bathroom causing himto defecate on hinself.
After answering the conplaints, Querin filed notions for
summary judgnent agai nst Naylor and White. He argued that he was
entitled to qualified imunity from the plaintiffs' Eighth
Anendnent clains.! The magi strate judge deni ed both notions, and
this interlocutory appeal foll owed.
1.
This Court has jurisdiction over appeals from all fina
decisions of the district courts.? The denial of summary judgnent
generally is not an appeal abl e order.® According to the coll ateral

order doctrine, however, district court orders denying sunmary

!Both the district and appellate courts perform a two-step
analysis in evaluating a novant's assertion of qualified imunity.
First, the court determ nes whether the plaintiff has alleged the
violation of a clearly established constitutional right. |[If he or
she has, the court then deci des whet her the defendant's conduct was
obj ectively reasonabl e. Rankin v. Klevenhagen, 5 F.3d 103, 105
(5th Gr.1993). Because we hold that appellate jurisdictionis not
vested in this Court, we do not reach the substance of Guerin's
claimthat he is entitled to qualified i nmunity.

2Cantu v. Rocha, 77 F.3d 795, 802 (5th Gr.1996); 28 U S.C
§ 1291.

SAldy v. Val net Paper Mach., 74 F.3d 72, 75 (5th Cir.1996).
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judgnent on the basis of qualified imunity are immediately
appeal abl e when based on a conclusion of Iaw.* Neverthel ess, such
orders are not imediately appealable if they are based on
sufficiency of the evidence.® Thus, orders denying qualified
immunity are i nmedi ately appeal able only if they are predicated on
conclusions of law, and not if a genuine issue of material fact
precl udes summary judgnent on the question of qualified i munity.
St at ed anot her way, we have jurisdiction over | aw based deni al s of
qualified imunity, but do not have jurisdiction over a
genui ne-i ssue-of -fact-based denial of qualified imunity.?®

I n Johnson v. Jones,’ the Suprene Court held that a defendant
who is entitled to invoke a qualified inmunity defense may not
bring an interlocutory appeal of a district court's sunmary
j udgnent order insofar as that order determ nes whether or not the
pretrial record sets forth a genuine issue of fact for trial.®
Thus, a district court's order, entered in a qualified imunity
case, is not appealable if it sinply determnes a question of

evi dence sufficiency.?®

“Col eman v. Houston | ndependent School District, 113 F.3d 528,
531 (5th Cr.1997).

°l d.

6John Doe v. Hillsboro | ndependent School District, 81 F.3d
1395, 1401 (5th G r.1996).

‘515 U. S. 304, 115 S.Ct. 2151, 132 L.Ed.2d 238 (1995).
8d. at 319-20, 115 S.Ct. at 2159-50.

°Nerren v. Livingston Police Departnent, 86 F.3d 469 (5th
Cir.1996).



In Behrens v. Pelletier, a case decided shortly after
Johnson, the Suprene Court clarifiedits earlier ruling, explaining
that the existence of a genuine issue of material fact does not
necessarily preclude i medi ate appeal of an order denying qualified
imunity.! Thus, to the extent that a district court order denying
qualified imunity determnes an issue of law, such an order is
appeal able in spite of the existence of genuine issues of materi al
fact.!?

Wth this precedential backdrop in mnd, we turn to the case
at bar. As a threshold matter, we note that the nagistrate judge
did not base her denial of Guerin's notion for sunmary judgnent on
any conclusion of law. Rather, she reached her decision solely on
the basis that genuine issues of material fact rendered summary
j udgnent i nappropri ate. Moreover, she was unable to assess
Guerin's assertion of qualified inmunity because the record before
her was not sufficiently devel oped for her to do so. She could not
determ ne whether Querin's conduct was objectively reasonable in
light of clearly established law.® This Court has held that

"orders are based on an issue of |aw when they concern only

... US ----, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996).

Ud. at ----, 116 S.Ct. at 842.

2d.; Coleman v. Houston |ndependent School District, 113
F.3d at 531.

BI'n Behrens, the Court noted that the district court's deni al
of the petitioner's sunmary judgnent notion necessarily determ ned
that certain disputed conduct attributed to petitioner constituted
a violation of clearly established |aw --- US at ----, 116
S.. at 842. As we have shown, the sane cannot be said of the
magi strate judge's ruling in the case at bar.

4



application of established Iegal principles, such as whether an
official's conduct was objectively reasonable in light of clearly
established law, to a given set of facts."

Accordingly, this case fits squarely wthin that class of
unappeal abl e, fact-based qualified inmunity orders contenpl ated by
Johnson. I ndeed, it is difficult to conceive of a qualified
immunity order less suited for immediate interlocutory appeal.

L1l

For the foregoing reasons, Querin's appeal is D SM SSED, and

the case is REMANDED to the district court for further proceedi ngs

not inconsistent with this opinion.

“Cantu v. Rocha, 77 F.3d at 802.
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