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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-30991

EUGENE VI CTOR,

Pl ai ntiff-Appellant,
VERSUS
WAYNE McELVEEN, Individually and as Sheriff of the Parish of

Cal casi eu,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

August 6, 1998
Bef ore DeMOSS and DENNI'S, Circuit Judges, and ROSENTHAL®, District
Judge.

DENNI'S, G rcuit Judge:

In this case we review the district court’s sumary judgnent
dism ssing an action by a forner sheriff’s deputy under 42 U S.C
§ 1983 for damages resulting from the sheriff’s wongful
termnation of his enploynent in violation of his First Amendnent

right to free speech. The deputy, Eugene Victor, an African-

District Judge of the Southern District of Texas, sitting by
desi gnation
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Anerican, was di scharged by the sheriff for statenents Victor made
at a workpl ace neeting to which the sheriff had summoned a group of
bl ack deputies to explain and discuss the inplenentation of a
Community Oiented Police Servicing (“COPS’) program for a
comunity predom nantly of black citizens. The sheriff planned to
enpl oy an all-black, 12-deputy workforce in the program another
purpose of the neeting was to solicit applicants for those
positions. In response to the sheriff’s request for input fromthe
deputi es about the program while a newspaper reporter was present,
Vi ctor conplained that only black deputies had been required to
attend the neeting, stated that deputies of all races should have
been i nvol ved, and asserted that an equal nunber of black and white
deputies should be enployed in the programto avoid a situation
simlar to that which prevailed in 1980; at that tine, according
to Victor, black deputies were permtted to patrol only in black
nei ghbor hoods. A local newspaper ran a story on the neeting
hi ghl i ghti ng sone of Victor’s remarks. Four days after the neeting
the sheriff fired Victor for “making false statenents regarding
this departnment during an informational neeting wth other
deputies, and causing dissension within the departnent.”

The district court held that: (1) Victor’s speech did not
address a matter of public concern; and (2) Victor’s expressions --
particularly his statenent that there were enough bl ack people at
the neeting for a “Tarzan novie” -- caused dissension, contained
irrelevant statenents, and interfered with effective operations;
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therefore, Victor’s interest in mnmaking his statenents was
outweighed by the interest of the state in the effective
functioning of the sheriff’s office. We reverse and remand for
further pr oceedi ngs. Victor’s pr ot est agai nst raci al
discrimnation was both inherently, and in content, form and
context, a matter of public concern. There are genui ne di sputes as
to issues of mterial facts determ native of whether any of
Victor’s statenents were know ngly or reckl essly fal se and whet her
his speech as a whole so interfered with the efficient functioning
of the sheriff’s office that the state’s interest therein outweighs
Victor’s First Amendnent rights.
I

The district court’s conclusion that summary judgnent was
appropriate is a question which we review de novo. See, e.g.,
Dawki ns v. Sears Roebuck and Co., 109 F.3d 241, 242 (5th Grr.
1997). Summary judgnent is proper only when it appears that there
is no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law. FED. R Qv. P. 56(c). On
summary judgnent the inferences to be drawn from the underlying
facts contained in the affidavits, depositions, and exhibits of
record nmust be viewed in the light nost favorable to the party
opposing the notion. United States v. Diebold, Inc., 369 U S. 654,

655 (1962).



55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

Construing the record in the light npost favorable to the
nonnmovant, Victor, we draw i nferences fromthe underlying facts as
foll ows. Eugene Victor served as a deputy marshal under then-city
mar shal Wayne MElveen from 1973 until 1980. In 1980 after
McEl veen was elected Sheriff of Calcasieu Parish, he enployed
Victor as a deputy. Victor was assigned to a succession of jobs
over the years: graveyard shift patrol, traffic departnent,
internal affairs, and the transportation division. Victor finally
served as a courtroom bailiff for the two years before his
di sm ssal on Decenber 6, 1994.

In 1994, the Cal casieu Parish Sheriff’s Departnent received a
federal grant wunder the Comunity Oiented Police Servicing
(“COPS”) program a program that provides federal funds to
establish community-based policing in high crime areas. The
departnent received the grant for North Lake Charles, an area
i nhabi t ed predom nantly by bl ack citizens. Sheriff MEl veen call ed
an informational neeting to discuss inplenentation of the COPS
program The sheriff’s departnent sent letters to a group of
bl ack deputies informng themthat the neeting was “nmandatory” and
that their attendance was “required.” The departnent al so posted
notice of the neeting in the squad room The notice invited, but
did not require, all departnent personnel to attend the neeting.
Victor testified in his deposition that the general notice was not

posted until after the neeting began.
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The neeting was held on Decenber 1, 1994. O the 75 to 80
persons at the neeting only four or five were white, including the
sheriff and one or two supervisory deputies. A newspaper reporter
covered the event although she had not been invited by the
sheriff's office. The sheriff, after briefly explaining his plans
for the COPS program asked for questions and comments from the
deputies about the program Deputy Victor was the first to be
recogni zed. Before voicing his concerns, Victor asked for and
recei ved the sheriff’s assurance that he coul d speak freely w t hout
“any fear of any retribution of any kind.” Victor conpl ai ned t hat
the sheriff’s departnment had required the presence of the group of
bl ack deputies but not the attendance of any white deputy. He
began with a remark that there were “enough bl ack people here to do
a Tarzan novie,” or words to that effect. He perceived the
sheriff’s plan as calling for the enpl oynent of only bl ack deputies
inthe program He protested that deputies of other ethnic groups
should be included in the neeting and the program According to
one deputy present, Victor recommended that six white and si x bl ack
deputies be assigned to the program Victor asserted that in 1980
the sheriff’'s departnment had a policy, since abolished, of
restricting black deputies’ patrol duties to North Lake Charles, an
area popul ated mainly by bl ack people. H's remarks may be fairly
characterized as a warning that a COPS program with only bl ack
deputies on front line duty would be a step backward, detri nental
to the community and the departnent. After Victor’s remarks, the
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sheriff and other deputies stated that it was not true that the
departnment in 1980 had restricted the patrols of black deputies to
North Lake Charles. Further, the sheriff explained that, even if
the twel ve COPS deputies closely involved with the conmunity were
to be black, the regular deputy patrols within the area would
continue to include white officers. The sheriff acknow edged in
his deposition, that subsequent to the neeting he had enpl oyed
el even black and one white deputies for the COPS program The
sheriff testified, however, that this racial nmakeup was required
for an effective COPS program and was not a sign of bigotry as he
t hought Victor had stated or suggested at the neeting. O her bl ack
deputies disagreed wwth Victor and contended that providing twelve
bl ack deputies for comrunity oriented police services would be
beneficial to the deputies and the community. After Victor’s
remarks and the reactions thereto, which consuned about ten
m nutes, the neeting resuned with a nore detail ed expl anation of
the proposed COPS program by Richard F. Tanous, the sheriff’s
departnent systens admnistrator, and concluded w thout any
untoward i nci dent. The next day t he newspaper published an article
about the neeting, featuring sone of Victor’'s statenents. The
sheriff fired Victor four days after the neeting for “nmaking fal se
statenents regarding this departnent during an informational
meeting with other deputies, and causing dissension within the
departnent.”

Vi ctor brought the present action under 48 U S . C. § 1983
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agai nst Sheriff Wayne MElveen, individually and as sheriff of
Cal casieu Parish, alleging that the sheriff’s term nation of his
enpl oynent violated his right to free speech secured by the First
and Fourteenth Anmendnents. The suit also alleged that Sheriff
MEl veen’s actions violated his rights wunder the Fifth and
Fourteenth Anmendnents. The sheriff noved for summary | udgnent
denying Victor’s clains and sustaining his defense of qualified
immunity. The district court granted sunmmary judgnent di sm ssing
Victor’s clainms with prejudice. The court concluded that Victor’s
speech did not address a matter of public concern, as he spoke
primarily in his role as a public enployee and not in his role as
a citizen. The district court further held that, assumng the
speech involved a matter of public concern, the governnent’s
interest, as an enployer, outweighed Victor’'s First Anmendnent
interest in comenting on the nmatter. The district court also
grant ed summary judgnent for Sheriff MEl veen on Victor’s Fifth and
Fourteenth Amendnent claim  The district court did not rule on
Sheriff MElveen's defense of qualified i munity.

Victor appeals fromthe district court’s decision that his
First Amendnent rights were not violated. He does not chall enge
dism ssal of the Fifth and Fourteenth Amendnent claim

11
It has long been established that the governnent nay not

constitutionally conpel persons to relinquishtheir First Arendnent
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rights as a condition of public enploynent. E.g., Keyishian v.
Board of Regents, 385 U. S. 589 (1967); Connick v. Mers, 461 U S.
138 (1983); Pickering v. Board of Education, 391 U S. 563 (1968);
Perry v. Sindermann, 408 U S. 593 (1972). The Pi ckering Court
held that the First Anendnent protects the rights of public
enpl oyees “as citizens to comment on matters of public interest” in
connection with the operation of the governnent agencies for which
they work. Pickering, 391 U S at 568. The governnent has
legitimate interests in regulating the speech of its enployees,
however, that differ significantly fromits interests in regulating
the speech of people generally. | d. The scope of public
enpl oyees’ First Amendnent rights nmust be determ ned by bal anci ng
“the interests of the [enployee], as a citizen, in conmenting upon
matters of public concern and the interest of the State, as an
enpl oyer, in pronoting the efficiency of the public services it
performs through its enployees.” Id.

The threshold question in applying the Pickering bal ancing
test is whether Victor’s speech may be “fairly characterized as
constituting speech on a matter of public concern.” Connick, 461
U S at 146. “Wether an enpl oyee’ s speech addresses a matter of
public concern nust be determ ned by the content, form and cont ext
of a given statenent, as revealed by the whole record.” 1d. at
147-148. ““IWe are conpelled to examne for ourselves the

statenents in issue and the circunstances under which they [were]
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made to see whether or not they . . . are of a character which the
principles of the First Amendnent, as adopted by the Due Process
Cl ause of the Fourteenth Anmendnent, protect.’” Id. at 150 n.10
(quoting Pennekanp v. Florida, 328 U S. 331, 335 (1946)(footnote
omtted)). The enployee’s “right to protest racial discrimnation,
[ however, is] a matter inherently of public concern [and] is not
forfeited by her choice of a private[, rather than a public]
forum” Id. at 148 n.8 (citing G vhan v. Western Line Consol. Sch.
Dist., 439 US 410, 415-416 (1979)); see also Wlson v. UT Health
Ctr., 973 F.2d 1263, 1269 (5th Cr. 1992)(“The content of [the]
speech -- reports of sexual harassnent perpetrated on [plaintiff]
and other wonen -- is of great public concern.”).

The content of Victor’s speech was inherently of public
concern because it was a protest against racial discrimnation
Victor’s protest nmay be fairly characterized as criticizing the
sheriff for holding a neeting that only African-Anerican deputies
were required to attend for the purpose of explaining and
di scussing the inplenentation of a federally funded program that
woul d serve a comunity of predom nantly black residents. Hi s
remarks may be reasonably viewed as expressing concerns that
deputies of other races or ethnic groups would not be involved in
pl anning or carrying out the program in the black conmunity.
Victor’s coments indicated his apprehension that the sheriff

pl anned to enpl oy only bl ack deputies in the COPS program which he
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t hought would be a regressive step for the comunity and the
departnent. He stated that the departnent had a policy in 1980 of
assigning black deputies to serve exclusively in predom nantly
bl ack nei ghbor hoods. Consequently, Victor’s expression can be
“fairly considered as relating to [a] matter of political, social,
or other concern to the comunity[.]” Connick, 461 U S. at 146.

Considering Victor’'s statenent with respect toits context and
form confirns that the speech dealt with a matter of public
concern. The statenent was made in the course of a neeting
arranged by the sheriff to informa group of black deputies about
a new federally funded programto be adm ni stered by the sheriff’s
office to provide comunity oriented police service in a highcrine
area i nhabited predom nantly by black citizens. The neeting was
attended by a representative of the press. The sheriff, after his
initial remarks describing the program invited the deputies to ask
gquestions and make comments about the program The sheriff
recogni zed Victor for this purpose. Bef ore nmaking his remarks,
Vi ctor asked the sheriff for and was given assurance that he could
speak freely without “any fear of any retribution of any kind.”

Vi ctor spoke as a citizen on a matter of public concern, not
as an enployee upon matters only of personal interest. See
Conni ck, 461 U.S. at 147. At the tinme of his remarks, Victor was
well pleased with his position as a courtroombailiff; there was

no evi dence that he was a disgruntl ed enpl oyee or had any personal
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reason to protest what he perceived to be the potential racially
discrimnatory effects of the sheriff’s approach to the new
program Because Victor knew of the presence of the newspaper
reporter, it may be reasonably inferred that he intended to i nform
the public of his criticism of the racial orientation of the
deputies’ neeting and the sheriff’s plan to enploy only bl ack
deputies in the COPS program Thus, Victor’s speech had the
earmarks of a citizen speaking out publicly on a matter of general
concern, not that of an enpl oyee engaged in a personal enpl oynent
di sput e. See id. at 148 & n.8. Consequently, the context of
Victor’s remarks, as well as their inherent characteristic as a
prot est agai nst racial discrimnation, denonstrate that he spoke on
a matter of public interest and concern.

The sheriff disputes the accuracy of Victor’'s reference to the
departnent’s past policy of ethnical patrol assignnents and
deplores Victor’'s “Tarzan novie” simle as upsetting to himand his
enpl oyees. However, “[t] he i nappropriate or controversial character
of a statenent is irrelevant to the question whether it deals with
a matter of public concern.” Rankin v. MPherson, 483 U S. 378,
387 (1987); see also id.(““[Dlebate on public issues should be
uni nhi bited, robust, and w de-open, and . . . may well include
vehenent, caustic, and sonetines unpleasantly sharp attacks on

governnent and public officials.””)(quoting New York Tines Co. v.

Sull'ivan, 376 U.S. 254, 270 (1964)); Bond v. Floyd, 385 U S. 1186,
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136 (1966) (“Just as erroneous statenents nust be protected to give
freedom of expression the breathing space it needs to survive, so
statenents criticizing public policy and the inplenmentation of it
must be simlarly protected.”) Also, of course, genuine disputes
as to issues of material facts nust be resolved at trial, not by
summary judgnent.

Because Victor’'s statenent addressed a matter of public
concern, Pickering next requires that we balance Victor’s interest
in making his statenent against “the interest of the State, as an
enpl oyer, in pronoting the efficiency of the public services it
performs through its enployees.” Pickering, 391 U. S. at 568. The
enpl oyee’s statenent is not considered in a vacuum however.
Rankin, 483 U S. at 388. “In performng the balancing, . . . the
manner, time, and place of the enpl oyee’ s expression are rel evant,
as is the context in which the dispute arose.” ld. (citing
Conni ck, 461 U. S. at 152-153, and Gvhan, 439 U S. at 415 n.4).
The Suprenme Court has recognized as pertinent considerations
“whet her the statenent inpairs discipline by superiors or harnony
anong co-workers, has a detrinental inpact on close working
relationships for which personal loyalty and confidence are
necessary, or inpedes the performance of the speaker’s duties or
interferes with the regular operation of the enterprise.” 1d.

The state interest considerations focus on the effective

functioning of the public enployer’'s enterprise. “I'nterference
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wth work, personnel relationships, or the speaker’s job
performance can detract from the public enployer’s function;
avoi ding such interference can be a strong state interest.” Id.
In this respect, however, the sheriff fails to denonstrate, w thout
dispute as to material facts, a state interest that outweighs
Victor’s First Amendnent rights. Although Victor’s statenent was
made at the workplace, there is a genuine dispute as to whether it
interfered with the efficient functioning of the sheriff’s office.
The sunmmary judgnent evidence contains the testinony of
several of the deputies who attended the neeting. Deputy Steward
testified in his deposition that he “had a heated conversation”
wth Victor followng the neeting. But Steward said that he was
“not upset to the intent that | was ready to fight him or hate
him” and that, in fact, he liked Victor before and after the
meeting. One deputy testified that the comments were only slightly
di sruptive, while another was reported to have been “upset” by
t hem One deputy testified that Victor “disrupted the neeting
bad.” Ri chard Tanous, the departnent systens adm nistrator who
made the mai n presentation at the neeting, testified, however, that
he was able to fully and effectively performhis duties follow ng
Victor’s remarks. He testified that any di srupti on was over before
he made his presentation. Tanous described the effect of the
coments on the neeting as “nore frustration on the part of the

adm ni stration and of the other enpl oyees who were there that were
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having to listen to it, that they wanted to hear what [the COPS
progran was goi ng to be about and [Victor] was taking up val uabl e
time wth these questions and coments w thout know ng what was
going to be said.” Tanous also stated that Victor’s remarks
“absolutely [did] not” cause racial tension in the departnent after
the neeting. When asked how long the “dissension” caused by
Victor’s statements |asted, the sheriff testified that “it |asted
a couple of days at least.” View ng the sunmmary judgnent record in
the light nost favorable to Victor, we conclude that the evidence
of record shows that Victor’s remarks in response to the sheriff’s
invitation of comments caused no unanti ci pated del ays or di sruption
or interference with the neeting or the functioning of the
sheriff’'s office.

Mor eover, concerns about mai ntaining harnmony and elim nating
di sruption cannot be the sole neasure of governnent interest when
the enpl oyee’s speech furthers other inportant state interests.
For exanple, in Wlson v. UT Health Center, 973 F. 2d 1263 (5th G r
1992), the defendant argued that a police officer’s interest in
reporting sexual harassnment withinthe departnent was out wei ghed by
the police force’s interest in elimnating di ssension and providi ng
efficient police protection. This court concluded, however, that if
a jury determnes that the police officer “reported sexual
harassnment in good faith,” then the state’'s “interest in

mai ntaining a police force that is free of sexual intimdation
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whi ch [ her] good faith reports would serve, outweighs any interest
in departnental efficiency and harnony.” 1d. at 1270.

Simlarly, areasonable trier of fact could find that Victor’s
good faith coments woul d serve a very inportant state interest --
the prevention or elimnation of racial discrimnation and its
vestiges within state agencies, entities and departnents. The
defendant attenpts to justify his actions by noting that “[a]
charge of racismcan nost definitely affect norale, efficiency, and
functions of any interracial work environnent.” The nere fact that
raci al i ssues can be divisive, however, does not excuse retaliation
agai nst an enployee who in good faith raises perceived racially
discrimnatory practices in an attenpt to pronote the welfare of
the governnental departnent. . id. The record contains no
concrete evidence, as opposed to surm se or suspicion, that Victor
made any statenent with know ng or reckless falsity or acted in bad
faith with an intent to disrupt the neeting or the sheriff’s
operations for an inproper reason.

The fact that Victor’s renmarks were made in response to the
sheriff’'s expressinvitationto comment freely, frankly and w t hout
fear of repercussion, on the COPS program as explained by the
sheriff, weighs heavily in favor of an inference that sincere
critical responses shoul d not have been surprising or consi dered as
an interference. As this court recognized in Bickel v. Burkhart,

632 F.2d 1251, 1257 (5th G r. 1980), when an enpl oyee speaks in
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response to an invitation and on a matter pertinent to that
request, the context factor weighs in his favor. Cf. Warnock v.
Pecos County, 116 F.3d 776, 781 (5th Gr. 1997) (“Wwen a public
enpl oyer grants an enpl oyee the task of serving as onbudsman wit hin
a particular field, it may not fire that enpl oyee for accurate and
thorough criticisnms of the relevant governnental practices.”).
Bi ckel concerned the First Anmendnent claimof a firefighter who was
di scharged when he voiced concerns about the fire departnent and
the state of its equi pnent at a departnental neeting. The Bickel
court nmade the foll ow ng observati on:

The <context in which the plaintiff spoke out is

i nportant. The record clearly indicates that after

Paschal nmade his presentation on sal aries, he opened the

meeting to discussion. According to one fireman in

attendance, “[i]t was just an open, frank discussion, ‘If

you have anything on your mnd, let’s get it out in the

open and tal k about it, anything. Simlarly, Bickel
testified that he thought Paschal was effectively asking
for “input on what we thought about anything that had to
do with the fire service.”
Bickel, 632 F.2d at 1257. Here, the summary judgnment record
est abl i shes that Sheriff MElveen invited officers to coment on

the planning and inplenentation of the COPS program Victor nade

his remarks in response to this invitation and did so only after
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receiving assurances from the sheriff that he would not be
retaliated agai nst for his speech. 1In addition, the comments were
germane to the sheriff’s request for input on the planning and
i npl ementing of the COPS program As in Bickel, the context of
speech within a response to an invitation weighs in favor of
protecting the invited speaker’s right of expression.
|V

Because this matter is before us follow ng a grant of summary
j udgnent, we nmake no intimtions regarding the correctness vel non
of either party’'s factual assertions or the final outcone after a
trial on the nerits. See Rankin v. Klevenhagen, 5 F.3d 103, 108
(5th Gr. 1993). For the reasons assigned, the summary judgnent of
the district court is REVERSED and t he case i s REMANDED for further

pr oceedi ngs.
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