United States Court of Appeals,
Fifth Grcuit.
No. 96-30980.
Jose GONZALEZ, Plaintiff-Appellant,
V.
TRINITY MARI NE GROUP, | NC., Defendant- Appell ee.
July 28, 1997.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Before POLITZ, Chief Judge, DeMOSS, Circuit Judge and DOHERTY,!
District Judge.

DOHERTY, District Judge:

Appel l ant, Jose Gonzal ez (" CGonzal ez"), appeals the district
court's judgnent dism ssing Gonzalez's suit at his cost and the
granting of reasonable attorney's fees and expenses in connection

wth the district court's grant of Trinity Marine Goup, Inc.'s
("Trinity") Mtion to Strike Plaintiff's Pleadings for D sm ssal
and Sanctions. Plaintiff also appeals the district court's use of
an evidentiary hearing in conjunction with Trinity's Mtion to
Stri ke Pleadings for Dism ssal and Sanctions and the denial by the
district court of Plaintiff's Mtion for Partial Summary Judgnent
on the issue of whether Plaintiff, as a matter of l[aw, was an
"enpl oyee”" within the neaning of La.Rev.Stat. § 23:1006 and

La.Rev. Stat. 8§ 51:2231, the Louisiana race, sex, and age

discrimnation in enploynment statutes. For the foll ow ng reasons,

District Judge of the Western District of Louisiana, sitting
by desi gnati on.



we AFFIRM I N PART, REVERSE | N PART and REMAND | N PART.
Backgr ound

I n August of 1994, Jose CGonzalez filed suit against Trinity
Mari ne Group, Inc. asserting several clains which included a claim
pursuant to the Louisiana enploynent discrimnation statutes,
La.Rev. Stat. § 23:1006 and § 51:2231 et seq., clainms pursuant to
La. Cv.Code art. 2315 for intentional and negligent infliction of
enotional distress, and a claim for breach of contract and
detrinental reliance also pursuant to Louisiana | aw. 2

Gonzalez was hired on April 13, 1992, and enployed as a
draftsman for over two years at Trinity's Getna, Louisiana
shi pyar d. Trinity alleges Gonzalez was a "job shopper"” or
i ndependent contractor; Gonzal ez alleges he was an enpl oyee.
Gonzal ez' s position was elim nated when the anmount of drafting work
done at Trinity declined, and required a reduction in work force
and contract |abor. Gonzalez was the |last remaining job shopper
when his position was elimnated. Prior to his dismssal from
Trinity, in a letter dated August 17 1994, CGonzal ez conpl ained to
Trinity of discrimnation based on his national origin, wherein he
stated his classification as an independent contractor was due to

his being of Hi spanic national origin. The followi ng week, on

2However, the district court subsequently disnissed Gonzal ez's
clains for intentional and negligent infliction of enotional
di stress. Ruling on Motions, January 19, 1995. It is not
necessary for the purposes of this notion to reiterate the entire
procedural history of this nmatter, other than to state plaintiff's
clains are pursuant to La.Rev.Stat. § 51:2231 and La.Rev. Stat. 8§
23:1006. Plaintiff has not asserted a clai mpursuant to 42 U S. C
8§ 2000e, Title VII.



August 26, 1994, Trinity officials nmet with Gonzal ez to di scuss his
claim of discrimnation. Unbeknownst to the Trinity officials,
Gonzal ez secretly recorded the neeting. Gonzalez was term nated
from Trinity the following week and subsequently filed his
conplaint on August 30, 1994 against Trinity alleging race
discrimnation and retaliatory discharge.

Wt hin discovery, Gonzalez did not disclose that a recording
of the neeting existed. A hearing was held on Cctober 11, 1995, on
a Motion to Conpel Certain Discovery, which would have incl uded the
tape at issue, wherein the district court ordered Gonzalez to
produce a privilege log. Trinity's receipt of that | og on Cctober
24, 1995 granted Trinity its first notice of the existence of a
taped recording of the August 26, 1994 neeti ng.

Upon request to produce the tape, Gonzal ez refused and Trinity
filed a second notion to conpel. After the notion was filed by
Trinity, Gonzalez agreed to produce the tape and on Novenber 7,
1995, CGonzalez's attorney, Gegory T. Juge, produced what is now
called the "original tape." The sound quality of the copied tape
was poor and Trinity engaged a l|ocal expert, Keith Falgout, to
anplify the sound quality. During this process concern arose that
the "original tape" had been altered.

Trinity subsequently hired an expert, Dr. CGeorge Papcun, of
Los Al anpbs National Laboratories, to performcertain tests on the
tape. To do so, he needed the actual "original" recording and the
tape recorder which Gonzal ez had used to record the neeting with

Trinity officials. Trinity's attenpts to obtain the actua



"original" recording and the tape recorder fromplaintiff's counsel
wer e unsuccessful .

Trinity was forced to file a third notion to conpel for the
production of the actual "original" recording and tape recorder.
The district court granted defendant's third notion to conpel on
Decenber 21, 1995, ordering Gonzalez to produce the actual
"original" tape and the recorder. Thereafter, Gonzal es produced
the actual "original" tape recording and the tape recorder used in
recording the conversation between Gonzalez and the Trinity
officers on August 26, 1994. The "original" recording was
digitally recorded by Trinity's experts onto another tape and onto
a conmputer for later analysis. Both the "original" tape and the
digital copies were tested and analyzed by Trinity's experts.
Plaintiff's counsel was in attendance at all tines during the
copying and testing of the "original" tape, and upon conpl eti on of
the testing, said tape was returned to his possession. Exact
duplicate copies of all tapes <created and/or analyzed by
defendant's experts were provided to the Plaintiff.

After receiving a report from Dr. Papcun, Trinity filed a
Motion to Strike Pleadings, for Dismssal and Sanctions. I n
conjunction with said notion, Trinity requested an evidentiary
hearing which the district court held on August 8, 1996.

After testinony was presented during the evidentiary hearing,
which included Plaintiff's testinony, defendant's experts, and
Trinity enployees who had been present at the August 26, 1994

nmeeting, the district court rul ed:



The Court havi ng heard that which was presented on the notion
of Defendant to strike Plaintiff's pleadings for di smssal and

for sanctions will grant the notion for sanctions and wll
di scuss what they should be. Il wll reserve ruling on the
motion to strike pleadings and wll reserve ruling on the

motion for dismssal.

It would be appreciated if Counsel could suggest to the Court
either orally now or in a brief what sanctions should be
bearing in mnd, and this is not a ruling on the notion for
dismssal, that | consider a dismssal rather extrene,
especially when there are other aspects of the case. But |
don't rule out dismssal, and striking pleadings in effect is
the sanme thing as dismssal, so whatever you care to address
is fine.

Sanctions, which should they be? | could pronounce to the
jury at the tinme of the trial of this case that it is an
established fact that M. Gonzalez knew at the tinme he had
this conversation that work was slow ng down. | could tel

the jury that when | had a hearing on a pre-trial notion, |
considered that M. Gonzal ez's testinony was untruthful and

could tell the jury that M. Gonzal ez nade a tape recordi ng of
a conversation wunknown to other participants in the
conversation and that while in his possession the tape
recording was altered in the manner in which it was altered.

These are nerely suggestions, but | do think the preponderance
of the evidence |'ve heard, the expert testinony, every—the
tape was altered. The only material place that | think we're
tal king about is the "I don't know," instead of, "yes, | know
the work was sl ow ng down."

And it would be ny intention to nmake sure the jury knows that
my appreciation of the fact was that M. Gonzalez was
untruthful and that the tape while in his possession was
altered in that respect...

Wth all thisin mnd, | don't see that it's necessary for ne
at this tine to report this to the Crimnal D vision of the
United States Attorney's Ofice, but it mght be that it
shoul d be done. |'mstating nowthat evidence in the case was
al tered. I'"'m stating that | think perhaps M. Gonzal ez
commtted perjury. Mybe you shoul d address whether | should
address this to the Crimnal Division of the United States
Attorney's Ofice.

| throw the ball in your court, gentlenen and consider the
matter submtted.

Transcript of Evidentiary Hearing, August 8, 1996, at 131-33.



Counsel for Gonzalez and Trinity both submtted post-trial
menor anda as requested by the court.

The district court thereafter on August 29, 1996, issued
ruling on defendant's Motion to Strike Pl eadings for Dism ssal and
Sancti ons. In said ruling, the district court found based on
"material filed in support of defendant's notion, fromi ndependent
expert |laboratory analysis and from the testinony and evidence
addressed at the evidentiary hearing that the tape was deliberately
altered and fabricated in two ways: (1) certain adm ssions by
plaintiff were erased, and (2) certain adm ssions by plaintiff were
"over dubbed" with statenents neutralizing the effect of these sane
adm ssions. "3

The Court further noted, "[t] he experts' opinions and findi ngs
are that the "original' tape that was produced by plaintiff: (I )
is not a recording of the conversation it purports to represent,
(2) is not the recording made between plaintiff and defendant
officials, (3) is a false recording of those purported events, and
(4) has been edited and deliberately altered in an attenpt to
fabricate a single, continuous recording between the parties. The
court agrees with these opinions and findings and al so determ nes
that plaintiff gave untruthful testinony at the hearing to the
effect that he did not stop-start the recording device on his
person at the aforesaid conference with defendants, and to the

effect that the tape was not altered."* The district court then

SMenor andum Rul i ng of August 29, 1997 at 2.
41d. at 4.



granted Trinity's notion to dismss Gonzal ez's claim and awarded
attorney's fees and expenses in connection with its notions.
Gonzal ez appeals the court's order inposing sanctions and
di sm ssing his case conplaining that the district court abused its
di scretion by holding an evidentiary hearing in conjunction with
defendant's Mdtion to Strike Plaintiff's Pleadings for D sm ssa
and Sanctions, thereby denying Plaintiff hisright toajury trial;
and failing to use the |least severe sanction available by
dismssing Plaintiff's entire clai mpursuant to its i nherent powers
and Fed. R CGv. Pro. 37(b)(2). Additionally, Gonzal ez appeal s the
district court's denial of his Mdtion for Partial Summary Judgnent.
Di scussi on
We review the district court's inposition of sanctions and
di sm ssal of Plaintiff's case for abuse of discretion. Chanbers v.
NASCO, Inc., 501 U S 32, 55, 111 S. C. 2123, 2138, 115 L. Ed. 2d 27,
reh' g denied, 501 U.S. 1269, 112 S.C. 12, 115 L. Ed. 2d 1097 (1991);
Natural Gas Pipeline Co. of Anerica v. Energy Gathering, Inc., 2
F.3d 1397, 1410 (5th G r.1993) cert. denied, Fox v. Natural Gas
Pi peline Co. of Anerica, 510 U. S 1073, 114 S.C. 882, 127 L.Ed. 2d
77 (1994). In dismssing Plaintiff's claim the district court
appears to have relied on Fed. R Cv. Pro. 37(b)(2)(C and the
Fifth Crcuit opinion of Whodson v. Surgitek, Inc., 57 F.3d 1406,
1417 (5th G r.1995), in which a plaintiff's claim was dism ssed
pursuant to the district court's i nherent powers under Article I11.
Federal Rule of G vil Procedure 37(b) addresses the issue of

sanctions and provides in relevant part:



(2) Sanctions by a court in which action is pending. If a

party ... fails to obey an order to provide or permt
di scovery, including an order made under subdivision (a) of
this rule ..., the court in which the action is pending may

make such orders in regard to the failure as are just, and
anong ot hers the foll ow ng:

(C An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
di sm ssing the action or proceedi ng or any part thereof,
or rendering a judgnent by default against the
di sobedi ent party;

I n Wbodson, this court al so upheld dism ssal of a plaintiff's
cl ai mbased on the inherent power of a district court. |In Wodson
we st at ed:

The federal courts are vested with the inherent power "to
manage their own affairs so as to achieve the orderly and
expedi tious disposition of cases."” [Link v. Wabash R Co.

370 U.S. 626, 630, 82 S.Ct. 1386, 1388, 1389, 8 L.Ed.2d 734
(1962).] This power is necessarily incident to the judicial
power granted under Article Ill of the Constitution. [Natural
Gas Pipeline, 2 F.3d at 1406.] This includes the power of the
court to control its docket by dism ssing a case as a sanction
for a party's failure to obey court orders. [In re United
Markets Int'l, Inc., 24 F.3d 650, 654 (5th Cr.) cert.
deni ed, 513 U. S. 946, 115 S.C. 356, 130 L.Ed.2d 310 (1994).]
However, when these i nherent powers are invoked, they nmust be

exercised with "restraint and discretion."” [ Chanbers, 501
US at 44, 111 S. . at 2132.] Dismssing a case wth
prejudice is a harsh sanction, but we wll wuphold an

i nvol untary di smssal unless the district court has abused its
discretion. [ld. at 54-56, 111 S.C. at 2138.] This Court
has held that such sanctions should be confined to instances
of "bad faith or willful abuse of the judicial process.”
[United Markets, 24 F. 3d at 654 (quoting Pressey v. Patterson,
898 F.2d 1018, 1021 (5th Cir.1990)).]

Wodson, 57 F.3d at 1417 (sone citations omtted).
Further, "a court nust, of course, exercise caution in
invoking its inherent power, and it nmust conply wth the nmandates

of due process, both in determning that the requisite bad faith



exists and in assessing fees."®

This Court notes that dismssal with prejudice is an "extrene
sanction that deprives the litigant of the opportunity to pursue
his claim" Wodson, 57 F.3d at 1418 (quoting Callip v. Harris
County Child Welfare Dept., 757 F.2d 1513, 1519 (5th Cir.1985)).
Additionally, the district court is bound to inpose the |east
severe sanction available. Carroll v. Jaques Admralty Law Firm
110 F. 3d 290 (5th G r.1997).

First, this Court finds no abuse of discretionin the court's
actions as to its grant of expenses and attorney's fees and thus
AFFI RMS the district court's grant of reasonabl e expenses i ncl udi ng
attorney's fees as sanctions for Plaintiff's conduct.

Second, this Court AFFIRMS the district court's use of an
evidentiary hearing in conjunction with defendant's Mtion to
Strike Plaintiff's Pleadings for Di smssal and Sanctions. An
evidentiary hearing in order to determne the validity of a claim
of willful and bad faith fabrication of evidence and an abuse of
the judicial process, is wholly within the discretion of the
district court and does not deprive Plaintiff of his right to a
jury trial on his clains. Said evidentiary hearing would be in the
nature of a hearing required pursuant to Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579, 113 S . C. 2786, 125 L.Ed.2d
469 (1993), which requires the district court to exercise a "gate

keeping" role prior to trial to determ ne whether the testinony

SChanbers, 501 U.S. at 50, 111 S.C. at 2136. There is no
i ssue of due process that need be addressed, nor that was rai sed by
Gonzal ez.



offered by an expert is sufficiently reliable to be presented to
the jury. Such is the case with the "altered" tape recording at
i ssue. Allegations made by defendant require the exercise of the
district court's inherent power to "nanage their own affairs so as
to achi eve an orderly and expeditious disposition of cases." Link,
370 U.S. at 630-31, 82 S.Ct. at 1389.

Third, this Court nust now address the nost difficult issue
presented, the dismssal of Plaintiff's entire case with prejudice
as a sanction. As noted, Rule 37(b) specifically provides for
dism ssal of an action for direct failure of a party to obey an
order of the court. Al so, as previously noted, this Court has
affirmed dism ssal as a sanction under the inherent powers of the
court. Wodson, supra. However, in recognizing those powers this
Court also has required the |east onerous sanction which wll
address the offensive conduct be used. In this matter, as the
district court itself noted it had available a w de sel ection of
sanctions. Mny of the avail abl e possi bl e sancti ons woul d have had
sane or simlar practical effect as to plaintiff's egregious
actions and result as the dismssal. As this is the case, this
court REVERSES the district court, only in its selection of
di sm ssal of the entire case, and REMANDS t his case to the district
court for selection of an appropriate sanction which fully
addresses Plaintiff's egregi ous behavior, but falls short of the
ultimate sanction of dismssal of Plaintiff's entire claimwth
prej udi ce.

Deni al of Partial Summary Judgnent

10



As previously stated, the crux of Plaintiff's discrimnation
claimagainst Trinity is plaintiff's nationality, Hi spanic, and his
all egations that he was not receiving the sanme benefits as other
enpl oyees at Trinity while he was working at the Trinity Getna
shi pyar d. Trinity alleges that Plaintiff was hired as an
i ndependent contractor and a "job shopper"” and therefore, Plaintiff
must establish he was in fact an enployee and Trinity was his
enpl oyer, in order for Gonzalez to maintain his clains under the
Loui si ana discrimnation statutes.?®

Accordi ngly, Gonzal ez, on June 4, 1996, filed a Mdtion for
Partial Summary Judgnent seeking a ruling fromthe district court
that Plaintiff was an "enployee" within the neaning of Title VII
and that Trinity was liable for discrimnating against Plaintiff in
the terns and conditions of his enploynent, prior to his discharge.
The Mtion for Summary Judgnent was heard on briefs and
subsequently denied by the district court in an order and reasons
dated July 17, 1996. The district court essentially ruled, that in
applying the "hybrid test” for a determ nati on of enpl oyee status,
cited in Deal v. State Farm Mutual Ins. Co. of Texas, 5 F.3d 117,
118-19 (5th Cir.1993), that the determ nation of whether Gonzal ez
was an "enpl oyee" or "independent contractor" "requires a factual
analysis of often conflicting allegations" and as such, the

district court found that the "issue is not anenable to summary

Both parties agree that the analysis of plaintiff's clains
under La.Rev. Stat. § 51:2231 and La.Rev. Stat. 8 23:1006 utilize the
sane analysis as a claim for discrimnation brought under Title
VI,

11



judgrment at this tine."’

The district court's denial of Plaintiff's Mdtion for Parti al
Summary Judgnent is not a final decision as to which this Court has
appel late jurisdiction. See Enplanar, Inc. v. Marsh, 11 F. 3d 1284,
1291 n. 7 (5th G r.1994) (citing 10 Wight & MIler, FEDERAL
PRACTI CE AND PROCEDURE § 2715 p. 636). Consequently, Plaintiff's
appeal as to this action by the district court is D SM SSED

Concl usi on

This Court finds Gonzal ez's behavior as reprehensible as did
the district court and recognizes wth approval the district
court's exercise of its right to protect the integrity of the
judicial process. However, as recognized by the district court in
its reasons, dismssal of the entire claimis extrenme and the
district court had avail abl e several other options which woul d have
addressed the offensive behavior with equally deterrent effect.
Accordingly, the dismssal of Plaintiff's claimwth prejudice is
REVERSED. This Court, however, AFFIRMS the awardi ng of reasonabl e
costs and attorney's fees in connection with the notions and
hol di ng of an evidentiary hearing by the district court in order to
determne the validity of the "original" tape in question.
Al t hough Gonzal ez al so rai ses on appeal the district court's deni al
of his Mdtion for Partial Sunmary Judgnent, Plaintiff's appeal of
the denial of the Motion for Partial Sunmary Judgnent is DI SM SSED

for lack of appellate jurisdiction.

‘Order and Reasons of July 17, 1996.
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