UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30943

FI RST NATI ONAL BANK, ST. MARY PARI SH
Plaintiff,
ver sus
GENI NA MARI NE SERVI CES, |INC.; AGATHA RI ZZO KORNEGAY; THOVAS
W LSON BRI GHTMAN KORNEGAY, JR., also known as WIson B.
Kor negay, on behalf of Thomas W/ son Bri ght man Kor negay, Sr.
Def endants/ Third-Party Pl aintiffs/Appellants,
ver sus

FARVERS HOVE ADM NI STRATI CN,
Thi rd-Party Def endant/ Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana, Lafayette

February 27, 1998
Before PCLI TZ, Chief Judge, BENAVI DES and PARKER, Circuit Judges.
BENAVI DES, Circuit Judge:

The principal issue presented in this appeal is whether the
Farnmers Honme Adm nistration (“FnHA’) has waived its sovereign
immunity with respect to the clains of a defendant in a suit on a
note brought by a bank to which the FnHA endorsed a prom ssory note

that the FnHA purchased under the terns of a guaranty agreenent.



The appeal al so raises a threshold question regarding this court’s
jurisdiction to entertain an appeal of the order dismssing
appel l ants’ clai ns against the FnHA. W conclude that this court
has jurisdiction and affirm the district court’s dismssal of

Cenina’' s clai ns agai nst the FnHA

| .

Fact ual Background

CGeni na Marine Services, Inc. (“Genina”) was a fam |y busi ness
owned by WIlson B. (“Bright”) and Agatha Kornegay. In 1978,
Geni nat borrowed $985,000 from First National Bank in St. Mary
Parish (“FNB” or “the bank”). Cenina’'s obligation to FNB was
evi denced by two prom ssory notes. One note, representing 90% of
t he amount borrowed ($886,500), was guaranteed by the FmHA under
t he Consol i dated Farm and Rural Devel opnent Act, 7 U.S.C. 88 1921-
2006.2 The second note, representing the remai ni ng 10%of Genina's

i ndebt edness ($98,500), was not guaranteed.? Both notes were

LAt that tinme, the conpany was called “Genina, Inc.” The |oan
docunents were nodified on June 8, 1987, to reflect that the
corporation had been renaned “CGeni na Marine Services, Inc.”

2 When Congress reorgani zed the Departnment of Agriculture
in 1994, see Federal Crop Insurance Reform and Departnment of
Agricul ture Reorgani zation Act of 1994, Pub. L. No. 103-354, 108
Stat. 3178 (1994), the FnHA was di ssol ved, and the Rural Econom c
and Communi ty Devel opnent Service assuned the responsibilities of
the FnHA' s Busi ness and I ndustry Division. For ease of
reference, we refer to the agency as “the FnHA’” throughout this
opi ni on.

3 Under Departnent of Agriculture regulations, a debt like
Cenina’'s that is divided into guaranteed and unguaranteed notes
at the loan closing is governed by the “multi-note system” 7
C.F.R § 1980.119(c)(1).



secured by a fleet nortgage on three of Genina s vessels, a chattel
nmortgage on two of Genina's vehicles, and a nortgage on the
Kornegay famly honme. Two agreenents, a Loan Note CGuarantee and a
Lender’ s Agreenent, governed the rel ati onship between the bank and
t he FnHA.

On March 1, 1979, FNB sold the FnHA- guaranteed note to Pequot
Part ners. Genina defaulted on both notes in 1983. After the
default, Pequot Partners nade a witten demand on FNB t o r epurchase
the note. Wen the bank declined, FnHA purchased the note as it
was obligated to do under the Loan Note Guarantee and the Lender’s
Agreenment. FNB renmai ned the hol der of the unguaranteed note and
continued to act as servicing agent on the guaranteed note after
t he FnHA purchased the note.

Wl son Kornegay died in 1988. According to appellants, the
FmHA t hen entered i nto negoti ati ons with Geni na during which Geni na
agreed to sell, at its own expense, the three vessels securing the
| oan under the fleet nortgage in return for the FnHA s agreenent
not to forecl ose on the Kornegay hone. Genina alleges that it sold
the vessels inreliance on this agreenent. The proceeds fromthose
sales were applied to Genina’s indebtedness on the guaranteed and
t he unguar ant eed notes. Genina alleges that the FnHA t hen denmanded
an addi ti onal cash paynent if Genina wi shed to avoid forecl osure on
the honme. The FnHA denies that it agreed not to pursue forecl osure
if Genina sold the vessels.

On or about August 30, 1991, the FnHA assigned the note to FNB

Wi t hout recourse.



.
Procedural Hi story

FNB brought suit on both notes in Louisiana state court
agai nst Geni na, Agatha Kornegay, and Thomas Kornegay, Jr., as
adm ni strator of Wl son Kornegay's estate (collectively “Genina”),
seeking to foreclose on the Kornegay hone. Appellants filed a
third-party petition against the FnHA, alleging that Genina had
reached an accord and satisfaction with the FnHA, that FNB' s suit
breached that accord (and i n doing so negligently and intentionally
inflicted enotional distress on Ms. Kornegay), and that the FnHA
remai ns the true owner of the note.

The FnmHA renoved the suit to federal district court and noved
to dismss Genina’s clainms against it based on sovereign imunity
and defective service of process. The district court granted the
FMHA' s notion to dismss wthout specifying grounds and remanded
the remaining clains to state court. GCeninatinely filed a notice
of appeal. This court vacated and remanded, instructing the
district court to state its reasons for dismssal. On remand, the
district court stated that it had dism ssed the clains agai nst the
FmHA because it “is an unincorporated departnent of the federa
governnent and, as such, is not a legal entity and may not be
sued.” Genina appealed fromthis clarified judgnent.

L1,
The threshold issue in this appeal is whether this court has

jurisdiction to reviewthe dism ssal order, which was contained in



the sanme order remanding the remaining clains to state court.
Al t hough this court lacks jurisdiction to review a remand order
that is based on 28 U S.C. 8§ 1447(c), see 28 U S.C. § 1447(d), “

Courts of appeal s may, however, review a remand order that is
based on substantive decision on the nerits of a collateral issue
rather than matters of jurisdiction. Regis Assocs. v. Rank Hotels
(Managenent) Ltd., 894 F.2d 193, 194 (6th Cr. 1990). 5 we may
review any aspect of a judgnent containing a remand order that is
“distinct and separable fromthe remand proper.” John G & Marie
Stella Kenedy Mem Found. v. Muro, 21 F.3d 667, 670 (5th Cr.
1994) (citing Gty of Waco v. United States Fidelity & Guar. Co.,
293 U S. 140, 142-43, 55 S. C. 6, 6-7 (1934)). An order is
“separable” if it precedes the remand order “in logic and fact” and

is “conclusive.” Lintonv. Airbus Industrie, 30 F. 3d 592, 597 (5th

Cir. 1994) (citing Cty of Wco). In this context, a district
court action is conclusive if “it wll have the preclusive effect
of being functionally unreviewable in state court.” 1d. at 597

For exanple, in Gty of Waco, the Suprene Court held that the court
of appeals had jurisdiction to review the dism ssal of a diverse
third-party defendant whose di sm ssal destroyed diversity
jurisdiction even though the rest of the case was remanded to state

court in the sane judgnent. 293 U S. at 143-44, 55 S. C. at 7.

4 W generally lack jurisdiction to review remand orders
based on | ack of subject matter jurisdiction or procedural
defects. Bogle v. Phillips Petroleum Co., 24 F.3d 758, 761 (5th
Cr. 1994).



Like the order in Cty of Wico, the dismssal of GCGenina s
third-party clainms against the FnHA i s di stinct and separable from
the remand itself. The dismssal will have preclusive effect in
the state-court litigation and will not be subject to reviewthere.
We conclude, therefore, that, under Cty of Waco and its progeny,
we have jurisdiction to review the district court’s dism ssal of
Cenina’' s clai ns agai nst the FnHA

Accordingly, we turn to the issue of the FnmHA s sovereign

i Muni ty.

| V.

W start with the basic prem se that the federal governnent
is imune fromsuit unless it consents to be sued. EECC v. First
Nat i onal Bank, 614 F.2d 1004, 1007 (5th G r. 1980). The United
States can consent to be sued “either by specific statutory consent
or by instituting a suit as to which a defendant may plead natters
in recoupnent.” 1d. (citations omtted). Genina argues that its
clains against the FnHA fall wthin the latter category of consent
to suit.

In Frederick v. United States, 386 F.2d 481, 488 (5th Cr.
1967), this court first recognized that by filing suit the
governnent effects alimted waiver of sovereign imunity as to the
def endant’ s recoupnent cl ai ns:

Qur conclusion is that when the sovereign sues it waives

immunity as to clains of the defendant which assert

matters in recoupnent — arising out of the sane
transaction or occurrence which is the subject nmatter of

the governnent’ s suit, and to the extent of defeating the

governnent’s clains but not the extent of a judgnent in
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the government which is affirmative in the sense of

involving relief different in kind or nature to that

sought by the governnent or . . . exceedi ng the anount of

t he governnent’s cl ai ns.

386 F.2d at 488. Ceni na argues that, under Frederick, the FnHA
wai ved its sovereign immunity as to Genina’ s clainms when the bank
brought suit agai nst Geni na because the FnmHA' s endorsenent of the
guaranteed note to the bank was a sham® Genina urges that its
third-party clains against the FnmHA should be allowed under
Frederi ck, even though the FnHA has not actually filed suit agai nst
it. GCenina has not cited and our research has not uncovered any
decision in which a court has applied the recoupnent exception
under these or simlar circunstances. W decline to do so under
the facts presented in this case.

Viewed as an isolated transaction, the FHA' s endor senent of
the note to the bank is arguably suspect. Ceni na presented
evidence that FNB infornmed the FnHA that it had either to join a
forecl osure suit agai nst the Kornegays or to endorse the note over

to FNB so that FNB could proceed with foreclosure. | ndeed,

Theodore Panchal k, the chief of the FnmHA s Busi ness and | ndustry

6 Although the governnment provides extensive briefing as to
why Ceni na cannot bring suit against it under the Federal Tort
Claims Act, 28 U.S.C. 88 1346, 2671-2680, or the Tucker Act, 28
U S C 8 1491, Genina specifically disclains any attenpt to use
t hese avenues for bringing suit against the governnent and
instead relies exclusively on Frederick. A recoupnent claim
within the scope of Frederick need not also fall w thin another
statutory wai ver of sovereign imunity. See Frederick, 386 F.2d
at 488 (noting that waiver of sovereign inmunity can be by
statute or by institution of suit); United States v. Johnson, 853
F.2d 619, 621 (8th G r. 1988)(hol ding that when the gover nnment
wai ves sovereign inmunity as to matters in recoupnent, “it does
so even as to those clains that ordinarily are barred by the
FTCA").



Division in Louisiana, testified in his deposition that he had
endorsed the note to the bank for “litigation purposes.”’ But the
endor senent nust not be viewed in isolation. Rather, it nust be
considered in the context of the pre-existing agreenents between
the lender and the FnHA as well as the statutory and regul atory
framework within which they were operating.

CGeni na’ s guaranteed | oan was nmade under the Consol i dated Farm
and Rural Developnent Act, which enables the Secretary of
Agriculture, acting through the FnHA, see 7 U.S.C. § 1981, to make
or guarantee |loans for the purpose of “inproving, devel oping, or
financing business, industry, and enploynent and inproving the
econom ¢ and environnental climate in rural communities . . . .7
ld. 8§ 1932(a). The Act authorizes the Secretary of Agriculture “to
make such rules and reqgulations, [and] prescribe the terns and
conditions for making or insuring |oans, security instrunents and
agreenents . . . .7 ld. § 1989. Under this authority, the
Secretary of Agriculture has pronul gated extensive regulations to
govern the FnHA s | oan guar ant ee prograns and has nandated the form
of the Loan Note Guarantee and the Lender’s Agreenent. See 7

C.F.R pt. 1980, subpt. A app. A

" Although the FnHA' s endorsenent to the bank does not
appear in the record, there is no dispute that Panchal k endorsed
the note as foll ows:

Wt hout recourse, pay to the order of The First National
Bank in St. Mary Pari sh.
FARVERS HOVE ADM NI STRATI ON
BY: /s/Theodore Panchal k
Theodor e Panchal k
Chi ef, Business & Industry D vision
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Under the Loan Note Guarantee, the FnHA undert ook three basic
guaranty obligations. First, the FnHA guaranteed the borrower’s
obligations to the | ender by agreeing to indemify the | ender for
any loss sustained on the guaranteed note or the guaranteed
principal plus interest due, whichever sumwas |ess. Second, the
FmHA agreed to indemify a holder of an FnHA- guaranteed note for
any | oss sustained as well as interest due on the guaranteed note.
Third, the FnHA agreed to purchase the guaranteed note from a
subsequent holder in the event of default. Under the Loan Note
Guarantee and the Lender’s Agreenent, a subsequent hol der of the
note may nake a witten demand on the bank to repurchase the note;
if the bank chooses not to repurchase the note, the FnHA is
obligated to do so. |In this case, the FnHA honored its Loan Note
Guarantee by purchasing the guaranteed note from Pequot Partners
after Genina defaulted and after the bank declined to repurchase
t he note.

Al t hough Pequot Partners succeeded to FNB's rights under the
Loan Note Cuarantee when it purchased the note from FNB, FNB
retained all of its obligations to the FnHA under the Lender’s
Agreenent and the Loan Note Guarantee. Under the Lender’s
Agreenment, when Genina defaulted on the guaranteed note and
i qui dation becanme necessary, FNB was obligated to conduct the

i quidation unless the FHA chose to do so itself.® In this case,

8 The Lender’s Agreenent also provides that “all rights
under the security instrunents (including personal and/or

corporate guarantees) wll remain with the Lender and in al
cases inure to its and the Governnent’s benefit notw t hstandi ng
any contrary provisions of state law.” This provision does not

9



the FnHA did not choose to conduct the liquidation. |Instead, the
FmHA endorsed to FNB the note that the FnHA held as a result of its
purchase under the guarantee agreenent. Departnent of Agriculture
regul ations allow the FnHA to endorse to the | ender a prom ssory
note held by the FnHA to facilitate “servicing actions.” 7 C. F.R
§ 1980.470(D), administrative.® The FmHA endorsed the note to FNB
under the authority of this provision.

Ceni na nmakes nmuch of the fact that correspondence between the
FmMHA and the lender indicates that the FnHA expects to receive
proceeds fromthe bank’s suit agai nst Genina. According to Genina,
this shows that the FnHA is the true owner of the note. The note,
however, is not the source of the bank’s obligation to the FnHA;

the Lender’s Agreenent is. The Lender’s Agreenent gives the FnHA

affect our analysis in this case; the nortgage bel onged to the
bank when it brought suit, either under this provision or under
Loui siana law. See La. Cv. Code Ann. art. 2645 (West 1996)
(“The assignnment of a right includes its accessories such as
security rights.”).

® The regul ation states:

If the loan was closed with the nulti-note option, the
lender may need to possess all notes to take sone
servicing actions. In these situations when FnHA or its
successor agency under Public Law 103-354 is hol der of
sone of the notes, the State Director may endorse the
notes back to the lender after the State Director has
sought the advice and gui dance of OGC [Ofice of CGeneral
Counsel ], provided a proper receipt is received fromthe
| ender which defines the reason for the transfer.

7 CF.R 8 1980.470(D), adm nistrative. Al though Genina conpl ai ns
that the chief of the Business and Industry Division in Louisiana
rather than the State FnHA Director endorsed the note, the
regul ations allow the State Director to delegate responsibilities
to the state’s chief of the Business and Industry D vision. 7
C.F.R 88 1900.2, 1900.5, and Theodore Panchalk testified in his
deposition that he had authority to endorse the note to the bank.

10



the right to recover any losses it has paid under the guarantee.
In this case, the loss that the FnHA pai d under the guarantee was
the amount for which it purchased the note from Pequot Partners
after Genina' s default. Thus, the FnHA will receive a portion of
the proceeds, if any, from the bank’s suit against Genina, not
because the endorsenent of the note to the bank was a sham but
because the FnmHA is entitled to rei nbursenent under the Lender’s
Agreenent for any |l osses it has paid under the Loan Note CGuarantee.

Under these circunstances, we concl ude that Frederick does not
permt Genina to assert third-party clainms against the FHA in the
suit brought FNB. The nere fact that the note passed through the
FHA' s hands does not give rise to a wai ver of sovereign i munity. 10

V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.?!

10 Al t hough we have hel d agai nst Genina on the sovereign
immunity issue, the facts and circunstances Genina relied upon to
argue agai nst sovereign inmmunity here may work to Genina’s
advantage in the state court proceeding. |If, as Genina all eges,
the bank was aware of Genina’ s potential recoupnent clains
agai nst the FnHA, that may affect the bank’s ability to establish
that it was a holder in due course. See Act of 1974, No. 92, 8§
1, reprinted in La. Rev. Stat. Ann. tit. 10 app. 8 3-302 (West
1993). Under the Louisiana | aw applicable when the note was
endorsed, if the bank was not a holder in due course, it may have
taken the note subject to sone defenses that Genina could have
asserted agai nst the FnHA had the FnHA brought the suit. See Act
of 1974, No. 92, 8 1, reprinted in La. Rev. Stat. Ann. tit. 10
app. 8 3-306 (West 1993).

11 The parties disagree regarding whether this court’s
prior decision, which vacated the district court’s first order,
affected the portion of that order remanding the remaining clains
to state court. W conclude that it did not. We have
jurisdiction to review an order of remand only if the district
court affirmatively states a non-8 1447(c) ground for renmand.
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Soley v. First Nat’'|l Bank of Commerce, 923 F.2d 406, 409 (5th
Cir. 1991). The district court did not do so in this case.

Thus, we will not construe this court’s prior decision, which did
not explicitly purport to vacate the remand order, to have
inplicitly undertaken an extrajurisdictional review
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