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Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore DeMOSS and DENNI'S, Circuit Judges, and LEE, District Judge'.

DENNI'S, G rcuit Judge:

Al | egi ng Jones Act negligence pursuant to 46 U. S. C. App. 8§ 688
and unseaworthiness under the (general maritinme | aw, t he
plaintiff-appellee, Leroy J. Marceaux, brought this suit against
hi s enpl oyer, Conoco, Inc., the defendant-appellant herein, for
i njuries he sustained while working aboard the MV LAKE CHARLES, a
vessel owned and operated by Conoco. Followng a trial on the
merits, ajury returned a verdict in favor of M. Mrceaux finding
t hat the defendant had been negligent under the Jones Act, that the
vessel had been unseaworthy and that both had been a | egal cause of
injury to the plaintiff. In addition, the jury found that the
plaintiff had not been contributorily negligent under either a

Jones Act negligence or an unseaworthi ness standard. A judgnent
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was duly entered in the plaintiff's favor. The defendant has
appeal ed the judgnent for the plaintiff on the follow ng grounds:
(1) that the district court erred in allowing the plaintiff's
expert, Dr. Gary Nelson, to testify at trial, (2) that the evidence
was insufficient to support a verdict of Jones Act negligence or
unseawort hiness, and (3) that the district court conmtted
reversible error when it refused to instruct the jury as to the
plaintiff's alleged additional duty to nake the work pl ace safe or
to inspect the premses. Finding no error, we affirmthe judgnent
of the district court.
Backgr ound

Prior to the accident which gave rise to this litigation, the
pl ai ntiff-appellee, Leroy  Marceaux, was enployed by the
def endant - appel | ant, Conoco, Inc., as a pilot/wheel man aboard the
MV LAKE CHARLES. The MV LAKE CHARLES, which is owned by Conoco,
is a "pushboat" and is utilized in pushing barges carrying oil and
gas products back and forth from oil refineries and facilities
within the Louisiana-Texas GQulf region. On May 21, 1993, the date
of the accident in question, the MV LAKE CHARLES was docked at
West | ake, Loui siana after pushing two barges |oaded with an oil
by- product, carbon black, from Port Arthur, Texas.

Once docked, it becane necessary for the crew of the MV LAKE
CHARLES to off-load the carbon black onto the dock. The
of f-l1oading operation was a two man job in which the vessel's
tankerman, M ke Fruge, was in charge. Mar ceaux was assigned to

assist Fruge in preparing the barges and then off-loading the



carbon black from the out-bound barge to the in-bound barge and
then onto the dock. |In preparing the barges for off-1oad, Mrceaux
and Fruge had to connect a nunber of | arge heavy crossover hoses to
facilitate punping the product off the barge. During the
preparation, Fruge directed Marceaux to pick up one of the
crossover hoses and maneuver it into the proper position for
connection to a flange. Wen Marceaux attenpted to pick up the
hose he felt a sharp pain in the ower part of his back, groaned,
and then fell to his knees. He then needed the help of his
shi pmate to reach his feet. Marceaux had injured his back while
attenpting to lift the hose and |later |earned that he had in fact
ruptured two disks.

Followng the May 21, 1993 accident, Marceaux filed the
i nstant conplaint alleging that he was entitled to recover for his
back injury under two theories of liability, viz. the Jones Act
and/or the general maritine |aw of unseawort hiness. Conoco
asserted various defenses to the suit including that the accident
did not occur and that, alternatively, Marceaux's own negligence
had caused his injury.

Ajury trial ensued. At trial, the plaintiff described how,
during his attenpt to lift the crossover hose, his back was injured
and the extent of those injuries. Mrceaux stated that, while he
had been taught proper |ifting procedures, he had never been
instructed not to lift something as heavy as the crossover hose
wi t hout nmechani cal or manual assistance. Mreover, he inforned the

jury that he had been attenpting to lift the heavy hose pursuant to



the direction of Tankerman Fruge who was in charge of the
operation. Subsequently, Marceaux's testinony concerni ng Tanker man
Fruge's authority over the off-1loading procedure was corroborated
by Larry Morrow, a former Conoco enployee. |In addition to these
W t nesses, Marceaux cal |l ed one expert, Dr. Gary Nel son, in support
of the liability portion of his case. Dr. Nelson testified that
Conoco had been negligent in its training of Marceaux because it
failed to instruct himnot to lift any object weighing as nmuch as
the crossover hose w thout consulting with managenent first or how
the crossover hose's weight correlated with the |ifting procedures
he had been taught. Prior to trial, Conoco had sought, through a
motioninlimne, to have Dr. Nelson's expert testinony excluded on
the grounds that his testinony woul d not be hel pful to the jury and
was thus inadm ssible. Fed.R Evid. 702. The notion was deni ed.
At trial, the plaintiff, after a voir dire of Dr. Nelson's
qualifications by both sides, tendered Dr. Nelson as an expert in
safety with an expertise in workplace lifting. The defendant did
not object to Dr. Nelson's qualifications or testinony at trial.
After a five day trial, the jury returned a verdict in favor
of Marceaux. After finding that an accident had occurred on My
21, 1993, the jury determ ned that Conoco had been negligent under
the Jones Act, that such negligence had been a |egal cause of
Marceaux's injury and that Mrceaux had not been contributorily
negligent wunder the Jones Act. Additionally, in answers to
separate interrogatories, the jury held that the MV LAKE CHARLES

was unseaworthy, that the unseaworthi ness had been a | egal cause of



injury to the plaintiff and that the plaintiff had not been
contributorily negligent under the general nmaritinme |aw A
j udgnent was entered in favor of Marceaux and this appeal foll owed.
Anal ysi s

1. Dr. Gary Nelson—-Plaintiff's Expert Wtness

Conoco contends that the district court commtted manifest
error in permtting the plaintiff's expert, Dr. Gary Nelson, to
testify at trial. Dr. Nelson was tendered by the plaintiff, and
accepted by the district court, as an "expert in safety with an
expertise in workplace lifting." R Vol. 8, p. 19. His testinony
consisted of explaining to the jury the nature of workplace safety
engi neering, an evaluation of the defendant's training procedures
inregard to lifting in the workpl ace and why, based on studi es and
his anal ysis, the defendant had failed to properly train Marceaux
to handl e the situation he was faced with on May 21, 1993. Conoco
asserts on appeal that Dr. Nelson's testinony was within the common
know edge of the jurors, would not have been hel pful to the jurors
in determning a fact at issue, and was thus inadm ssible under
Federal Rule of Evidence 702. However, the plaintiff-appellee
directs the court to the fact that the defendant-appellant did not

object to Dr. Nelson's testinony when it was offered at trial,

therefore, waiving its right to object on appeal. See Fed.R Evid.
103(a) (1).
Conoco offers two argunents in response. First, Conoco

contends that its notion in |imne seeking to exclude Dr. Nel son on

t he grounds stated above, which was denied prior to trial, should



be considered as preserving their objection to Dr. Nelson's
testinony for appell ate purposes. Conoco's assertion runs contrary
to the clearly established law of this circuit. In Marcel v.
Placid Ol Co., 11 F. 3d 563 (5th G r.1994), the defendant sought to
prevent the plaintiff's expert econom st fromtestifying through a
motion in |imne which was denied prior to trial. Mrcel, 11 F. 3d
at 566. Wen the econom st's testinony was proffered at trial, the
def endant did not object to his testinony and, therefore, the court
held it could not contest the district court's ruling as to the
econom st on appeal. |d. (citing Fed.R Evid. 103(a)(1)). 1In so
hol di ng, the court stated that "[t]he general rule in this Crcuit
is that "an overruled notion in |imne does not preserve error on
appeal . " 1d. at 567 (quoting, Rojas v. R chardson, 703 F. 2d 186,
189 (5th G r.1983)); See also WIson v. Wggener, 837 F.2d 220,
222 (5th Cir.1988) ("A party whose notion in limne is overrul ed
must renew his objection when the evidence is about to be
introduced at trial."). The reasoning behind this rule is a sound
one. A requirenent of a contenporaneous objection to evidence
previously objected to gives the trial judge an opportunity to
"reconsider his in limne ruling with the benefit of having been
wtness to the unfolding events at trial." United States .
Graves, 5 F.3d 1546, 1552 (5th Cr.1993). 1In this case, Conoco's
failure to object at trial to Dr. Nelson's testinony when offered
cannot be sal vaged by their notion in |imne.

In Conoco's second argunent, they assert that their

questioning of Dr. Nelson at trial about his qualifications and the



plaintiff's objection to that Iine of questioning considering the
district court's prior ruling effectively "reiterated" Conoco's
objection to Dr. Nelson. This contention is wthout nerit.
Conoco's cross-examnation of Dr. Nelson's qualifications was
clearly an attack on his credibility concerning maritinme accidents
and not on his ability to testify under Rule 702. In addition, the
bench conference concerning the plaintiff's objection did not, in
any way, renew the defendant's in |imne objection to Dr. Nelson's
expert testinony. See Fed.R Evid. 103(a)(1).

Not wi t hst andi ng the defendant's failure to object at trial,
we may review its objection to the admssion of Dr. Nelson's
testinony for plainerror. Fed.R Evid. 103(d). Reversal for plain
error is only appropriate where the alleged error was obvious,
substantial and would result in a "mscarriage of justice" if not
corrected. Wlson, 837 F.2d at 222. The district court's
adm ssion of Dr. Nelson's expert testinony was clearly not plain
error. Dr. Nelson provided the jury with "specialized know edge"
concerning safe lifting practices and training procedures which
hel ped the jury to "understand the evidence" and "determ ne a fact
in issue" viz. whether Marceaux was inproperly trained to handle
the situation he was confronted with aboard the MV LAKE CHARLES.
See Fed.R Evid. 702.

2. Was the jury's finding of unseaworthiness unsupported by the
evi dence?

One of the two alternative theories of liability alleged by
the plaintiff in this action was that the MV LAKE CHARLES was
unseawort hy and that this unseaworthi ness was a | egal cause of the
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plaintiff's injuries. The general maritinme |law places upon a
vessel owner a non-del egabl e duty to provide a seaman with a vessel
reasonably fit for its intended use. See Coneaux v. T.L. Janes &
Co., 666 F.2d 294, 298-99 (Forner 5th Cir.1982); 1 Thomas J.
Schoenbaum ADM RALTY AND MARI TIME LAW 8§ 6-25 (2d ed. 1994). This duty
can be breached and a vessel rendered unseaworthy by an i nadequat e,
understaffed or ill-trained crew. Oient Md-East Lines, Inc. v.
A Shipnent of Rice, 496 F.2d 1032, 1040 (5th Cr.1974); Brown v.
Cliff's Drilling Co., 638 F.Supp. 1009, 1014 (E.D.Tex.1986); 1B
BENEDI CT ON ADM RALTY 8 24 at 3-74 (7th ed. 1996).

At trial, the plaintiff's expert, Dr. Nelson, testified that
Marceaux was ill-trained for the task he was assigned to perform
aboard the MV LAKE CHARLES. Marceaux confirnmed his |ack of
know edge regarding his ability to |[ift the crossover hose using
t he procedures he had been taught by Conoco and testified as to how
the attenpted lift injured his back. In addition, there was
testinony offered as to the | ack of nechanical devices to aid him
in the off-loading operation. There was clearly sufficient
evidence for the jury to find that the vessel was unseaworthy due
to an inproperly trained crew and that the vessel's unseaworthy
condition was a | egal cause of injury tothe plaintiff. See Boeing
Co. v. Shipman, 411 F.2d 365, 374 (5th Cir.1969) (en banc ).
Having affirnmed the jury's verdict as to unseaworthi ness, we need
not address the defendant's contentions regarding the sufficiency
of the evidence supporting the jury's finding of Jones Act

negl i gence.



The trial judge instructed the jury as to the defendant's
defense of contributory negligence in tw separate sections of the
charge. One section addressed contributory negligence under the
Jones Act and the other under the general maritinme |aw. The
defendant did not object to either instruction at trial and does
not object to the unseawort hi ness contri butory negligence charge on
appeal. Additionally, the district court provided the jury with
separate interrogatories requesting separate findings of
contributory negligence as to both the plaintiff's Jones Act and
unseawort hiness claim See Record Excerpt 3. The jury found no
contributory negligence under either standard. Having conducted an
i ndependent review of the district court's unseaworthiness
contributory negligence instruction, we find that it correctly
stated the law of contributory negligence under the general
maritime law, viz. ordinary prudence. Considering the trial
court's separate charge and interrogatories on contributory
negligence this court need not address the defendant-appellant's
assi gnnent of error to the district court's Jones Act contributory
negl i gence charge raised in its reply brief.

3. Did the district court comnmt manifest error in refusing to
instruct the jury as requested by t he def endant -appellant with
regard to the plaintiff's alleged duty to elimnate alleged
hazar ds?

Before the trial court instructed the jury inthis matter the
court gave counsel for both sides an opportunity to place their
objections to the jury charges on the record. At that tinme, Conoco
requested that the trial court give the jury an additional
contributory negligence instruction referencing the plaintiff's
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alleged duty to nmke the workplace safe or to inspect the
prem ses.! Conoco cited the court to Kendrick v. Illinois Central

@Qulf Railroad, 669 F.2d 341 (5th G r.1982) in support of its

request. The district court declined to add the defendant's
Kendrick charge to its standard contributory negligence
instruction. In denying the defendant's notion for a new trial

the district court stated that it refused to give the requested
instruction because it believed that the evidence was conflicting
on this point and that such a charge woul d take the i ssue away from
the jury. Record Excerpt 5, p. 6.

W review the district court's refusal to give a requested
jury instruction for an abuse of discretion. Jackson v. Taylor,
912 F.2d 795, 796 (5th Gr.1990). "[I]t is error to refuse a jury
instruction only if there are pleadings and sufficient evidence to
support the instruction.” 1d. In this case, the district court
did not abuse its discretion in refusing to give the Kendrick
charge. The Kendrick charge is proper only in cases where the jury
could find that the injury in question "was due solely to the
plaintiff's failure to carry out his duty to his enployer."”

Matthews v. OChio Barge Line, Inc., 742 F.2d 202, 205 (5th

Specifically, the defendant requested the follow ng
i nstruction:

"Al though even the slight negligence by the Jones Act
enployer will allow the plaintiff to recover and the vessel
owner than [sic] has a nondelegable duty to provide its
enpl oyee with a safe place to work, the enployee's duty to
make the workplace safe or to inspect the prem ses nmay
mtigate the enployer's responsibility for providing a safe
place to work." R Vol. 11, p. 3-4.
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Cir.1984). The evidence did not support a conclusion that the
plaintiff was the sole enployee responsible for the off-1|oading
procedure or his work space. In fact, two witnesses testified that
the tankerman was in charge of the off-loading operation.
Moreover, the defendant points to no evidence for the contention
that the plaintiff was the only individual responsible for nmaking
sure the prem ses were safe. In summary, the trial court provided
the jury with an appropriate standard contributory negligence
instruction and, considering the evidence presented in this case,
properly refused to give the defendant's additional instruction on
this point. 1d.
Concl usi on
Finding no error in the disposition of this matter by the

district court, we AFFI RM
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