IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30545

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

T. WNDLE DYER
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

February 27, 1998
Bef ore GARWOOD, DUHE and DeMOSS, CGircuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel l ant T. Wndl e Dyer (Dyer) appeal s the district
court’s denial of his petition for a wit of coram nobis,
chal  enging his 1984 guilty plea conviction for mail fraud contrary
to 18 U.S.C. § 1341. W affirm

Facts and Proceedi ngs Bel ow

On Decenber 2, 1982, a federal grand jury returned a one-count
i ndi ctment charging Dyer with extortion under the Hobbs Act, 18
US C 8 1951. The indictnent alleged that Dyer had extorted a
payment of $25,000 as well as a financing conmitnent froma | ocal
real estate devel oper and banker. According to the indictnent,

Dyer had induced the unnamed victimto make a $25, 000 paynent and



to provide a letter of conmtnent to finance "Algiers Point," a
devel opnent project proposed by Dyer. The indictnment further
alleged that this had been done "by the wongful use of fear of
econom ¢ | oss and under color of official right." The gist of the
all eged extortion was that Dyer used his position on the New
Oleans Cty Planning Commssion, as well as his purported
influence with certain nenbers of the New Oleans Cty Council, to
extort noney and a letter of commtnent for Algiers Point by
threatening to cause the Gty Council to reverse approval of the La
Mai son Charles project. Although the victi mwas not referred to by
name in the indictnent, the evidence before the grand jury
reflected that GQuy dano (A ano), the devel oper behind the La
Mai son Charl es project and chairman of the board at a | ocal bank,
was the alleged victimof Dyer’s extortion.

In April of 1982, dano and his partners had petitioned the
City Council for a conditional zoning ordi nance anendnent to all ow
construction of the La Mison Charles tineshare project in New
O | eans. After a public hearing on the matter, the Planning
Comm ssion unani nously voted at a neeting held on June 16, 1982,
not to recommend A ano’s proposal tothe Cty Council. The June 16
vote occurred shortly before Dyer became a Cty Planning
Comm ssioner. Soon thereafter, Dyer and O ano becane acquai nt ed
and began negotiations regarding A ano’s possible participation in
the Al giers Point project, for which Dyer sought financing.

On July 21, 1982, Dyer attended his first Planning Conm ssion

meeting in his official capacity. At this neeting, the Conmm ssion



reconsi dered the La Mai son Charl es proposal and, with Dyer voting,
reversed its earlier decision and resolved to favorably recomend
the proposal to the Cty Council. On August 5, 1982, the proposal
was brought before the Cty Council, which approved it.

During this tinme, Dyer repeatedly told A ano that he had used
his influence (and vote) as a Cty Planning Comm ssioner to assi st
passage of the La Maison Charles proposal. He also clainedto have
used his influence to ensure a favorable vote in the Cty Council,
and to have expended approximately $25,000 in doing so.
Addi tionally, Dyer continued to negotiate with O ano, seeking to
obtain financing from O ano that would allow himto buy out his
current partner in the Algiers Point project, Charles Wall.!

In the ensuing nonths, Dyer allegedly began to denmand
"rei nbursement” fromd ano for the $25,000 that he claimed to have
spent in influencing the votes on the La Mi son Charles proposal.
Dyer also allegedly began to pressure dano to enter into a final
agreenent regarding the financing for his Al giers Point project.
On Novenber 2, 1982, O ano executed a letter of commtnent for
financing the Algiers Point project. The financing agreenent
anticipated the paynent of an annual "managenent fee" to Dyer of
$100, 000. Dyer clained that the $25,6000 reinbursenment that he
requested was solely for the "out-of-pocket"” expenses he had

actually incurred in "l obbying" for approval of O ano’s La Mison
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A ano was chairman of the board of directors of Alliance Federa
Savings and Loan Association in Kenner, Loui si ana, and,
consequently was believed to be in a position to obtain financing
for the project.



Charl es project. Dyer also told Adano that he did not need any
addi tional cash for hinself, stating that A ano could "take care of
hi M bot h by nmeans of the $100, 000 managenent fee that was part of
the financing deal for Al giers Point and by providing the financing
itself.

In early Novenber of 1982, O ano began cooperating with the
FBI. dano told | aw enforcenent agents that Dyer was requesting
substantial suns of noney, purportedly to affect the outcone of
votes both in the Pl anning Conm ssion and in the Gty Council. The
FBI began investigating Dyer, suspecting w despread corruption
anong New Orleans city officials. They cane to believe that, in
addition to accepting bribes in exchange for his own votes and
political influence, Dyer mght also be acting as a "bag man" on
behal f of l|ocal politicians.

To obtain evidence of this suspected corruption, the FBI
requested that A ano assist in the recording of both face-to-face
and t el ephone conversations with Dyer. On Novenber 8, 1982, Dyer
and dano net at the Plinsoll Club in New Oleans. During their
conversation, which was recorded by 4 ano, Dyer repeated that he
had expended $25,000 to assure passage of the La Mison Charles
proj ect and requested rei nbursenent in cash, explaining that it had
been necessary to pay off certain public officials to ensure their
votes. He told dano that he had delivered the Pl anni ng Comm ssi on
vote, but warned that the Gty Council m ght rescind their approval
of the La Maison Charles project, unless he began to live up to his

"obligations." However, Dyer assured dano that if O ano paid him



$25, 000 quickly (and in cash), and finalized an agreement for the
financing of the Al giers Point project, that Dyer could ensure that
a certain Gty Councilman woul d continue to support the proposal.?2

The next day, Novenber 9, 1982, Dyer reiterated the sane
representations and inplicit threats in the course of several
t el ephone conversations. O ano agreed to neet Dyer |ater that day
at the Hyatt Regency Hotel in New Oleans. At the neeting, Dyer
explained to O ano that he needed paynent in cash because the
i ndi vi dual s whom he needed to pay preferred dealing in cash. d ano
told Dyer that he had not been able to get the entire $25,000 in
currency, but that he had $5,000 in cash and a check for $20, 000.
Dyer accepted the noney and the check, wth the understandi ng that
he woul d hol d the check while O ano delivered the remaini ng $20, 000
in cash over the next few days. Apparently O ano did not contact
Dyer again for several days after the paynent.

Six days later, on the evening of Novenber 15, 1982, Dyer,
acconpani ed by his civil attorney, Stephen Dwer, approached Art hur
Lemann, a New Ol eans attorney who specialized in crimnal |aw
practice. The next day, Dyer caused a letter to be mailed under

the signature of his civil lawer, Dwer, to dano’'s office.® The
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A transcript of this conversation was nade a part of the record in
the later crimnal prosecution of Dyer and is a part of the record

on this appeal. The transcripts of eight recordings of
conversations between Dyer and O ano were submtted as evidence
during Dyer’'s rearraignnent and Rule 11 hearing. Al of the

conversations discussed herein are contained in the transcripts.
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The record before us, including the witten stipulation signed by
Dyer and his attorney that was put in evidence at the hearing at

5



letter falsely stated that the $25, 000 paynent had been an advance
of funds on the Algiers Point project, and was being returned by
Dyer due to the expiration of Oano's letter of commtnent
regarding the financing of the project. On Novenber 17, Dyer had
a tel ephone conversation with A ano during which he told A ano t hat
his demand for the noney had nerely been a "little test" to
determ ne whether O ano was corruptible and to determ ne whet her
other local politicians were accepting bribes. Dyer commended
d ano on seem ng very reluctant to pay the noney, and congratul ated
himfor passing the test "with flying colors.™

Approxi mately two weeks | ater, on Decenber 2, 1982, Dyer was
indicted under the Hobbs Act for extortion. A grand jury
i nvestigation continued after Dyer’s initial indictnent, and on
April 3, 1983, the grand jury issued subpoenas to both of Dyer’s
attorneys, Lemann and Dwyer, calling themto testify before the
grand jury regarding their interactions with Dyer subsequent to the
Novenber 15 neeting. The governnent al so announced that it m ght
seek a superseding indictnent against Dyer to add one count of

obstruction of justice in violation of 18 U S.C. § 1512.°

which Dyer’'s plea to mail fraud was accepted and Dyer’s sworn
testinony at that hearing, reflect that the letter was nmail ed and
that Dyer caused it to be mailed. Dyer has not and does not
dispute that the letter was mailed and that he caused it to be
mai | ed. However, in our opinionin United States v. Dyer, 722 F. 2d
174 (5th Cr. 1983) (disposing of an appeal of the district court’s
pre-trial refusal to quash subpoenas whil e t he Hobbs Act i ndi ct nent

was still pending), we stated that on "Novenber 16, Dwyer delivered
to Aano’'s office a letter which returned twenty-five thousand
dollars.” |d. at 176 (enphasis added).
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See United States v. Dyer, 722 F.2d 174 (5th Gr. 1983).
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Eventual |y, Dyer began negotiating a plea agreenent with the
governnent. Pursuant to the plea agreenent, a superseding bill of
information charging Dyer with one count of mil fraud was
prepared. The information was based on essentially the sane facts,
related above, as the indictnent for extortion. The gover nnent
asserts, and Dyer does not dispute, that the substantive crine
charged was changed fromextortion to mail fraud to reduce Dyer’s
sent enci ng exposure froma maxi numof twenty years to a maxi num of
only five.

At his rearraignment, Dyer waived his right to be charged by
indictment and pleaded guilty to the one-count superseding
information charging him with violation of section 1341, the
mai ling alleged being the Novenber 16, 1982, letter. A letter
formalizing the plea agreenent and the FBI transcripts of the
i ncul patory conversations were received into evidence as was the
witten Rule 11 "statenent of facts." The district court accepted
Dyer’s plea of guilty. On Cctober 24, 1984, the district court
sentenced Dyer to two year’s incarceration, but suspended all but
six nonths, which Dyer served at the Federal Prison Canp at
Texar kana, Texas.

On June 24, 1987, the Suprene Court handed down MNally v.
United States, 107 S.Ct. 2875 (1987), which held that the federal
mai | fraud statute under whi ch Dyer was convi cted di d not enconpass
protection of the "intangible right of the citizenry to good
gover nnent . " See id. at 2879, 2882. Nearly nine years after
McNally, in March of 1996, Dyer filed a petition for a wit of



coram nobi s, requesting that his conviction be vacated. The sole
argunent presented in his petition is that under MNally the
superseding bill of information failed to state a crine because it
alleged a schene to deprive the Cty of New Oleans and its
citizens of the intangible right of "good governnent."

In the district court, the governnent argued that the bill of
information stated an of fense under McNal |y because it specifically
identified Dyer’s attenpt to obtain the $25,000 and financing for
the Al giers Point project as part of the charged fraudul ent schene.
The governnent also argued that the wit should be denied on the
basis of laches. It had been al nbost twelve years since Dyer had
pl eaded guilty to mail fraud, and he had waited until nearly nine
years after MNally provided himwth a colorable legal basis to
attack his conviction before finally choosing to do so. The
governnent asserted that it would be prejudiced by this delay if it
chose to retry Dyer, specifically alleging that many of the files
fromthe thirteen-year-old i nvestigation had been "scrubbed"; that
the FBI agents who had worked on the case could not easily be
| ocat ed, sone of themhaving retired and ot hers havi ng transferred;
and that three of the governnent’s key w tnesses, including A ano,
had been convi cted subsequent to Dyer’s conviction and woul d very
likely be unwilling to testify on behalf of the governnent.
Nei t her Dyer nor his attorney attenpted to explain the delay, nor
did they dispute the governnent’s specific factual assertions
regarding the prejudicial nature of the delay. Dyer’s only

response was that the governnent had no "legitimate" interest in



retrying himbecause he had already served his tine.

In a brief opinion, the district court held that the
superseding bill of information sufficiently stated an offense
under McNally because it alleged a specific property deprivation.
Accordingly, it denied Dyer’'s petition for the wit.> Dyer has
tinmely appealed to this Court.

Di scussi on
The Wit of Coram Nobis

In 1954, the Suprene Court’s decision in United States v.
Morgan, 74 S.Ct. 247, revived the ancient wit of coram nobis by
hol ding that the wit was available in federal courts pursuant to
the AIl Wits Act, 28 U S.C. §8 1651(a).® Since that tinme the wit
has been used as an avenue of collateral attack when the petitioner
has conpleted his sentence and is no longer "in custody" for
pur poses of seeking relief under either 28 U.S.C. § 2241 or § 2255.

In Morgan, the Court enphasized that the wit of coram nobis
could not be used as a substitute for appeal and should only be
enpl oyed to correct errors "of the nobst fundanental character.”

Morgan, 74 S.Ct. at 253 (citing United States v. Mayer, 35 S. O

5

Because the district court found the superseding bill of
information to state an offense under MNally, it found it
unnecessary to rule on the governnent’s |aches argunent.
Additionally, the district court does not appear to respond to the
argunent that Dyer presented orally regarding the sufficiency of
the mailing charged.

6

Section 1651(a) provides: "The Suprene Court and all courts
established by Act of Congress may issue all wits necessary or
appropriate in aid of their respective jurisdictions and agreeabl e
to the usages and principles of |aw"

9



16, 19 (1914)). The Court further adnoni shed that "[c]ontinuation
of litigation after final judgnent and exhaustion or wai ver of any
statutory right of review should be allowed through this
extraordinary renmedy only under circunstances conpelling such
action to achieve justice." 1d. at 252. The wit wll issue only
when no other renedy is avail able and when "sound reasons exist]]
for failure to seek appropriate earlier relief.” Id. at 253. 1In
addition, a petitioner bears the considerabl e burden of overcom ng
the presunption that previous judicial proceedings were correct.
| d.

We note the special nature of the wit to explain the context
of our discussion below. Wile Dyer points to asserted errors that
m ght warrant nore extensive treatnent on direct appeal, they fal
short of the class of "fundanental" errors that nerit renedy
t hrough issuance of a wit of coramnobis. He also has failed to
denonstrate "circunstances conpelling such action to achieve
justice." Moreover, he has failed to allege with any specificity
what lingering civil disabilities he continues to suffer as a
result of his 1984 mail fraud conviction. The denonstration of
such disabilities is one of the nobst significant factors in
determ ning whether sufficiently "conpelling circunstances" exist
and is often a prerequisite to coram nobis relief. As we
repeatedly have stated, "Coramnobis is appropriate only where the
petitioner can denonstrate that he is suffering civil disabilities

as a consequence of the crimnal convictions" that are being
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collaterally attacked.” W also enphasize that our review is
limted by the presunption of correctness of prior proceedi ngs and
t he narrow range of clains cognizable in granting the renedy sought
by Dyer.
1. Dyer’s Clains of Error

Dyer raises essentially three issues on appeal. First, he
makes a hal f-hearted argunent that the information fails to state
a fraudul ent use of the mails, asserting parenthetically that "it
is doubtful that the information in this case could have ever
charged a mail fraud schene with A ano as the victimsince the only
mai ling involved here was one returning the noney to dano."
Second, Dyer asserts that his conviction was based solely on the
"intangi ble rights" theory of fraud that was i nval i dated by McNal |y
and nust therefore be vacated. Third, Dyer responds to the
governnent’s argunent that his petition should be denied on the
basi s of | aches.

A.  The Mailing

Al t hough Dyer nentions the sufficiency of the mailing only
"parenthetically"” in his brief on appeal, he argued the issue

orally before the |lower court, so we briefly address this claim

7

United States v. Marcello, 876 F.2d 1147, 1154 (5th Gr. 1989)
(enphasi s added). See also United States v. Bruno, 903 F.2d 393,
396 (5th Cir. 1990) (remanding with instructions to issue a wit of
coram nobis only upon denonstration of continuing civi
disabilities); Cine v. United States, 453 F.2d 873, 874 (5th Cr
1972) (holding that petitioner had failed to denonstrate the
requi site "conpelling circunstances" because wit of coram nobis
would not "afford Petitioner any relief" from alleged civil
disabilities).

11



One of the elenents of the offense of mail fraud is that the
def endant cause the mails to be used "for the purpose of executing
[the] schene or artifice" to defraud or in "attenpting so to do."
Section 1431. It is often stated that the mailing nust be "in
furtherance of" the schene to defraud.® It does not, however, have
to constitute a central or essential elenent of the schene.® As
Dyer has argued, the mailing in this case facilitated the return of
the noney to A ano, and, consequently, there is sonme difficulty in
categorizing the mailing as having been "in furtherance of" a
schene to defraud. Because Dyer does not press this argunent on
appeal —failing to cite a single case in his favor and expending
only one conpl ete sentence in addressing the i ssue—we do not pause
to consider it at great |ength. The letter mde false
representations and was intended to decrease the I|ikelihood of
di scovery and prosecution. The mailing at issue thus arguably
falls within the outer boundary described by the Suprenme Court in
United States v. Lane, 106 S.Ct. 725, 733 (1986), and United States
v. Sanpson, 83 S.Ct. 173 (1962). Furthernore, it is not clear

8

See, e.g., McNally v. United States, 107 S.C. 2875, 2881 (1987)
("We believe that Congress’ intent in passing the mail fraud
statute was to prevent the use of the mails in furtherance of such
[ fraudul ent] schenes.").

9

For exanple, amailing is sufficient if it is "designedto lull the
victinse into a false sense of security, postpone their ultimte
conplaint to the authorities, and therefore make apprehensi on of
the defendants less likely than if no mailings had taken place."
United States v. Lane, 106 S.C. 725, 733 (1986) (quoting United
States v. Maze, 94 S. . 645, 650 (1974)). It is also sufficient
if it is intended to "facilitate conceal nent of the schene." |Id.
at 734.
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that Dyer’s schene had ended at the tinme of the mailing. The
record contains sone evidence tending to indicate that Dyer stil
expected O ano to participate in the financing of Al giers Point
after the return of the noney. As di scussed above, both the
financing itself and the $100,000 annual "managenment fee" were
alleged in the information to be objects of the charged schene.
Dyer does not assert, and the record does not unanbi guously
indicate, that the challenged mailing occurred after conpl etion of
the schenme alleged in the bill of information. Consequently, we
hold that even if Dyer has preserved this issue on the present
appeal , he has not shown with the clarity requisite for coramnobis
relief that the mailing is insufficient. Hence heis not entitled
to relief on that basis.

B. Sufficiency of the Bill of Information

10

Even assum ng, arguendo, that we would hold the nmailing
insufficient if presented to us on direct reviewof a jury verdict,
we are less inclined to do so here. By pleading guilty a defendant
wai ves all nonjurisdictional defects in the prior proceedings.
United States v. Mranontez, 995 F.2d 56, 60 (5th Gr. 1993);
United States v. Diaz, 733 F.2d 371, 376 (5th Cir.1984) ("[A] valid
guilty plea waives all nonjurisdictional defects in the proceedi ngs
agai nst a defendant."). See also O Leary v. United States, 856
F.2d 1142 (8th Cr. 1988) (stating that because al
nonjurisdictional errors are waived by a plea of guilty, a mailing
is sufficient if the charging instrunment on its face states that
the mailing was in furtherance of the charged schene). W also
note that failure to broadly review the mailing issue does not
result in any fundanental injustice to Dyer. He was charged with
a superseding bill of information which could have been anended at
any time to substitute another use of the mails. See United States
v. Prince, 868 F.2d 1379, 1384 (5th Cr. 1989). The record on
appeal indicates that the mails were used during negotiations
regarding the Al giers Point project. Any one of these mailings
i kel y woul d have been sufficiently "in furtherance of" the part of
the schene to obtain financing for Algiers Point and could have
been easily substituted for the mailing in question.
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Dyer’s second argunent is that his conviction was based
"solely" on an intangible rights theory that was invalidated by
McNal |y. He asserts that the district court msapplied both
McNal ly and the law of this Crcuit in holding that the i nformation
sufficiently stated the offense of mail fraud. Mor eover, Dyer
clains that the case at bar is factually "indistinguishable" from
United States v. Marcello, 876 F.2d 1147 (5th G r. 1989), in which
we applied McNally retroactively, granting one of the petitioners
awit of coramnobis and granting the other relief under 28 U S. C
§ 2255. W first consider Dyer's specific claimthat Marcello
dictates reversal of the lower court’s decision, and we then
proceed to address Dyer’s nore general claimthat his information
failed to state an of fense under MNally.

Marcell o involved two petitioners who collaterally attacked
their mail fraud convictions pursuant to MNally, arguing that
their indictnents failed to state an offense because they were
charged solely on an intangible rights theory. Marcello, 876 F.2d
at 1149-50. One of the two, Roener, had conpl eted his sentence, so
his only renedy lay in seeking a wit of coram nobis. Roener was
charged by indictnent and convicted by a jury. 1d. at 1151. The
"indictnment contain[ed] no property interest allegation whatever."
ld. The prosecution described the schene to the jury as one to

defraud citizens "of their right to the honest and faithful
services of their elected and appointed officials,” and the
evidence presented at trial was relevant to bribery and other

deprivations of the "right to honest and faithful service" of

14



public officials. ld. at 1152. The jury instructions allowed
conviction upon an intangible rights theory. | d. We concl uded
that the facts of the case "inpel[ed] the conclusion that the
i ntangi ble rights theory was the sol e basis on which the jury could
have convicted the defendants.” 1d. at 1150-51 (enphasis added).
Roener had exhausted the renedi es avail able to hi mon direct appeal
and "sought [collateral] relief pronptly after McNally." Id. at
1154. And, finally, in Marcello the governnent did not "chall enge
the propriety" of coramnobis, and treated Roener’s appeal as if he
were seeking relief under section 2255. |Id.

In sharp contrast, Dyer was charged by a superseding bill of
information drafted pursuant to a pl ea agreenent. ! The i nformation
contained specific allegations of both noney and property | oss.
Dyer pleaded guilty before a judge to whom was presented a
"statenent of facts" that reflected, inter alia, Dyer’s schene to
deprive O ano of both noney and property within the neaning of

McNal ly.*?  Dyer, under oath, admtted in open court that the

11

The rel evance of the distinction between grand jury indictnents and
bills of information is explained in nore detail below in our
di scussion of the Prince case.

12

In this case, there was no reference to the intangible rights
doctrine in the Rule 11 hearing, either by the court or either of
the parties. The transcript also reflects that in defining the
el ements of mail fraud the court stated: "The words, schene and
artifice, as |I’ve used them include a plan or course of action
i ntended to deceived others, and to obtain by fal se or fraudul ent
pretenses, representations or prom ses noney or property from a
person so deceived." (enphasis added). The court’s use of the
phrase "noney or property" was w t hout any acconpanyi ng expl anati on
that the right to honest governnent can constitute property.

15



statenent of facts was accurate. Prior to sentencing, Dyer
provided the trial court with witten testinony claimng that he
was not guilty of corruption and denying that he had deprived the
City of honest governnment, but admtting that he had obtai ned noney
from d ano by neans of fraudul ent representations.!® Dyer did not
chal l enge the sufficiency of the information in the trial court,
nor did he pursue an appeal. He did not seek relief pronptly after
the McNal |y decision gave hima col orable basis to do so, waiting
al nost nine years before instituting the instant proceeding. Dyer
does not allege, nor did he offer proof of, any specific |lingering

civil disability caused by his conviction.** And finally, the

13

We have hel d that evidence adduced after the acceptance of a guilty
pl ea, but before or at sentencing, may provide the factual basis of
the plea, and that such evidence nmay be sufficient to sustain a
pl ea on direct appeal. United States v. Qulledge, 491 F.2d 679
(5th Gr. 1974). Dyer’s statenents in his affidavit in aid of
sentenci ng and the statenents that he nade to the probation officer
preparing his presentence report constitute circunstantial evi dence
of the factual basis upon which the district court relied in
accepting the plea, as well as Dyer’s subjective belief regarding
the of fense with which he was charged and the factual basis for his
plea. The inferences fairly drawn from Dyer’s statenents refl ect
that Dyer either believed, and/or sought to have the court believe,
that he was free from any taint of governnental corruption, but
that he had, in the course of his dealings wwth O ano, commtted
mai | fraud.

14

Dyer’s petition for coramnobis relief, his supporting nenorandum
and reply nenorandum nake no nention whatever—general or
specific—of any lingering civil disability due to the conviction.
It appears that Dyer’s only nention of civil disabilities in the
court belowis found in his separately filed, one-page request for
oral argunent on the notion, which contained only the conclusory
allegation that "he continues to suffer significant civil
disabilities to this day." There was no nention of disabilities at
the oral argunent before the district court. And the record does
not reflect any specific lingering disability, or what, if any,
effect Dyer’s 1984 conviction has on himtoday or had on hi m when
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gover nnent vehenently challenges the propriety of the wit as to
Dyer on both |legal and equitable bases. In sum not only are the
facts in the case sub judice not, as Dyer clains, virtually
i ndi stingui shable fromthose in Marcell o, but a conparison of the
two cases reveals several distinguishing factors that strongly
mlitate against issuance of a wit of coram nobis.

Dyer al so makes a general argunent attacking the sufficiency
of the superseding bill of information in his case, claimng that
it failed to state an offense under McNally. In United States v.
Prince, 868 F.2d 1379 (5th Gr. 1989), we articul ated the standard
under which the sufficiency of a charging instrunent is eval uated
in a collateral attack. |In that case we stated that:

[ T] he sufficiency of an indictnment or information is
not open to collateral attack after conviction unless it
appears that the circunstances are exceptional, that the
gquestions raised are of “large i nportance,” that the need
for the remedy sought is apparent, and that the offense
charged was one of which the sentencing court manifestly
had no jurisdiction.”" 1d. at 1384 (quoting Merrill v.
United States, 599 F.2d 240, 242 (8th Cr. 1979)).
We also distinguished the appropriate treatnent on review of
indictments fromthat of bills of information on the basis that
when a defendant points out a defect in a bill of information, "the
prosecution [can] easily anmend[] it without sending it back to the
grand jury." 1d. Finally, we held that delay in seeking a renedy
wei ghed heavily against the petitioner, stating that the "tardier
the challenge, the nore liberally and aggressively have i ndi ctnments

been construed so as to save them" Id. (citing United States v.

the wit was filed in 1996.
17



Ri chardson, 687 F.2d 952, 962 (7th Gr. 1982)).

In the case at bar, Dyer was charged by neans of a superseding
bill of information. The charging instrunment was prepared in the
context of a negotiated plea agreenent. The record reflects that
both Dyer and his counsel had reviewed the information prior to
Dyer’s plea and could easily have requested any technical changes
necessary. In addition, as discussed above, Dyer has del ayed
bringing this collateral attack on his conviction for nearly a
decade. Consequently, under the various rationales articulated in
Prince, and the cases cited therein, we proceed to construe the
chal l enged information liberally and will upholdits sufficiency if
by any reasonabl e construction it can be said to charge an of f ense.
See id. at 1384. Such an approach is especially appropriate where
the sentence was conpl eted a decade before relief is first sought
and no specific disabilities are all eged.

In his brief, Dyer argues that the information was fatally
defective under McNal |y because "[t] he information all eged that the
citizens and the Cty of New Oleans were the victins of Dyer’s
schene, not 4 ano." He further asserts that the information
contained no allegation that he deprived the Cty of noney or
property, and concludes that because he "was only charged with

defrauding the wvictins of their intangible right to ‘good

governnent,’ his conviction is invalid." (enphasis in original).

It is true that Dyer’s bill of information does not nention
Adano by nanme, and that it does contain "intangible rights"
| anguage. However, the only schenme to defraud charged in the
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information is described in three paragraphs, each of which
inplicates A ano as either the victimof Dyer’s fraud or as having
received the benefits of bribing Dyer.® As the Seventh Circuit
stated in a simlar case, "[t]he legal characterization the
i ndi ctment places on the schene should not obscure the fact that
the specific conduct alleged in the indictnent is clearly
proscribed by the mail fraud statute.” United States v. Wl man,
830 F.2d 1453, 1463 (7th Gr. 1987). The court continued, "[i]n

sum we believe that MNally prescribes nore than a rule of

15

The schene charged in Dyer’s information is described exclusively
in three paragraphs, which read as foll ows:

" 1. It was part of the schene and artifice to
defraud the City of New Orleans and its citizens that the
defendant, T. WNDLE DYER, did use his position as an appointed
menber of the New Oleans Gty Planning Comm ssion to pronote the
recommendati on of and the passage of a tinme-share proposal for La
Mai son Charles before the Cty Planning Conm ssion and the New
Oleans Gty Council by seeking to influence nenbers of those
governnent bodies, while at all tinmes intending to receive a future
personal financial benefit as a result of this support in the form
of financing of the Algiers Point project which included the

payment of a $100, 000 nmanagenent fee.

2. It was a further part of the said schene and
artifice to defraud that the defendant did demand that
t he devel oper of La Miison Charles pay Dyer $25, 000
all egedly for reinbursenent of funds expended to assure
passage of the tinme-share proposal

3. It was a further part of the said schene and
artifice to defraud that the defendant did threaten to
use his position as a Gty Planning Comm ssioner and his
influence with a New Orleans Gty Council man to prevent
final ratification of the La Mii son Charles tine-share
ordi nance w th provi sos unl ess the devel oper of La Mai son
Charl es paid the $25,000 in cash and finalized plans for
the financing of the Al giers Point project.”

As di scussed below, prior to sentencing Dyer deni ed under oath the
all egations in paragraph one, and consequently we infer that the
all egations in paragraphs two and three provided the factual basis
for his conviction.
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pl eadi ng. " | d. And as Judge Easterbrook replied to a simlar
contentionin United States v. Keane, 852 F.2d 199 (7th Cr. 1988),
"the mail fraud statute proscribes fraudul ent schenes" and "does
not limt the category of victins."® |d. at 205 (enphasis in
original).

Dyer’ s adm tted conduct toward A ano evi nced a clear intention
to deprive dano of both noney and property by neans of false
representations, falling well wthin the range of fraudul ent
schenes puni shable under the mail fraud statute after MNally.?
Furthernore, as discussed above, the conduct described in the
information had initially served as the basis for an indictnent
charging Dyer with having extorted Q4 ano. In light of the
foregoi ng, we are unpersuaded by the assertion that the information

did not contenplate A ano as a victim or one of the victins, of

16

Wth regard to the sufficiency of the charging instrunent in that
case, the court went on to state that, although it was "phrased in
terms of intangible rights to honest services, the indictnent
notified Keane of [the relevant] aspects of the schene," and the
court held the indictnent sufficient. Id. Simlarly, here the bil
of information was nore than sufficient to put Dyer on notice that
the or an object of the alleged fraud was to deprive O ano of noney
and property.

17

McNal Iy noted that "fraud" had traditionally referred to "’ wrongi ng
one in his property rights by di shonest nethods or schenes,’" and
that to defraud " usually signif[ies] the deprivation of sonething
of value by trick, deceit, chicane or overreaching.’" 107 S.Ct. at
2881 (citations omtted). The all eged schene falls squarely within
the McNally definition of fraud. Dyer admts that he tricked d ano
out of the noney by neans of deceit (i.e., his false
representations that he had used noney to affect the outcone of the
City Council and Pl anning Comm ssion votes).

20



t he fraudul ent schene. !®

Wth regard to Dyer’s assertion that he was convicted "sol el y"
on an intangible rights theory, we observe that in the affidavit he
submtted to the trial court prior to sentencing he specifically
stated that the representati ons he had nade to A ano were fal se and
were made with the intent to cause dano to pay hi mthe $25, 000 and
to conmt to financing Algiers Point. He further clainmed therein
that he had never conpromised the integrity of the Cty's
gover nnental processes. As of sentencing, the only crimnal
behavior to which Dyer had admtted was that of fraudulently
obt ai ning noney (and attenpting to obtain devel opnent financing)
from d ano. 1°

G ven Dyer’s sworn assertions to the court that he had not

deprived the Cty of New Oleans of the intangible right of good

18

We al so note that the substantive crinme charged in the superseding
i nformati on was obviously changed to mail fraud pursuant to the
pl ea negotiations to reduce Dyer’s maximum sentencing liability
fromtwenty years to five years, and that al though Dyer’s ori gi nal
indictnment did not refer to dano by nane, it was clear he was the
i ntended victim

19

In his affidavit Dyer states: "I never spent a penny on behal f of
the La Maison Charles tinme share project, | had no influence with
[ Gty Council man] John Singleton, [and] | never sought to i nfluence
the councilman."” He characterizes his dealings with Oano as a

mere "charade," and states that "anger and frustration” led him"to
pl ay out a scenario for O ano which had absolutely no basis in fact
-- | remnded him of the $25,000 he had conmitted to pay and |
suggested that . . . | had expended funds in excess of this anmount
in securing the La Mison Charles zoning anendnent and, noreover,
that in sone way | could influence [Councilman] Jim Singleton's

position on this issue." (enphasis added). Near the end of the
affidavit, he asserts that "while | suggested to GQuy A ano that |
had engaged in certain illegal conduct on behalf of La Mison

Charles | had not done so." (enphasis in original).
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governnent, and that he had not engaged in any illegal conduct in
connection with his involvenent in | ocal governnent, we fail to see
howthe trial court could have accepted Dyer’s plea, convicted him
and sentenced himon any factual basis not involving a schene to
defraud O ano within the neaning of MNally. In the Rule 11
hearing, the court did not once nention the Gty of New Ol eans as
the victimor use "intangible rights" |anguage in describing the
charged offense.? Wil e under other circunstances, and in a
different procedural context, we mght find arguable nerit in
Dyer’s contention that the information was so flawed as to require

invalidation of his conviction,? in the present context and

20

Dyer bears a "heavy burden" in seeking to overcom ng the strong
presunption of the regularity of prior proceedings. Marcello v.
United States, 328 F.2d 961, 963 (5th Cr. 1964). As we stated in
t hat case, on appeal the court appropriately considers all credible
evidence, including, inter alia, "the parole report, the judgnent
and commtnent, and [relevant] testinony." |d. Pursuant to Rule
11(f) of the Federal Rules of Crimnal Procedure, notw thstanding
a plea of guilty, a district court should not enter judgnent upon
that plea without ensuring that there is a sufficient factual basis
for it. In Dyer’s case, the court had accepted the plea but had
not entered judgnent when Dyer submtted an affidavit in which he
deni ed one of the two factual scenarios upon which he could have
been convicted. He absolutely denied participation in any form of
governnental corruption, while admtting that he nade false
representations to dano with the intent to obtain noney and a
financing commtnent from him In statenents provided for
preparation of the presentence report, he al so specifically denied
any extortion occurred and admtted nmail fraud. W assune that the
district court would not have proceeded to enter judgnent in the
face of what anobunts to a claim of innocence regarding the
all egations of corruption, or would have at |east treated Dyer’s
affidavit as a notionto withdraw his plea, unless it was satisfied
that the alternative factual scenari o, which necessarily inplicated
fraud with A ano as a victim provided a sufficient factual basis
for the plea.

21
For exanple, if the conviction had been obtai ned pursuant to a jury
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circunstances we hold that the information sufficiently stated an
of fense under McNal ly and that, given the facts adduced in the Rule
11 statenent and the explicit adm ssions nmade in Dyer’s affidavit
tothe court, his plea was valid and adequately supported by record
evi dence.
I11. General and Equitable Requirenents

In light of Dyer’s assertion that our reasoning and anal ysis
in Marcello essentially mandated the relief he sought, we pause
briefly to reiterate and enphasi ze two general requisites to coram
nobis relief, neither of which Dyer has net.

A. I nexcusabl e and Unexpl ai ned Del ay

In Marcello, the petitioner brought his collateral attack
pronmptly after MNally, and the governnent did not challenge the
propriety of the use of the wit. Mrcello, 876 F.2d at 1153-54.
In contrast, Dyer waited an extrenely long tinme to bring his suit,
and the governnent enphatically urged the bar of |aches in the
district court and reasserts on appeal that Dyer’s petition should
be barred by |l aches. It has | ong been recogni zed that a petitioner
seeki ng coramnobi s nust exerci se "reasonabl e diligence" in seeking

pronpt relief.? Because we may affirmthe judgnent of the district

trial rather than a plea arrangenent, and there had not been a
prior indictnment in which AOano was alleged to be the victim of
Dyer’s extortion, and the case were before us as a direct appeal
rather than as a |ong-delayed collateral attack, there is a
possibility that we would be nore receptive to Dyer’s |egal
argunents.

22

See, e.g., United States v. Mrgan, 74 S. C. 247, 253 (1954)
(requiring "sound reasons" for a petitioner’'s "failure to seek
appropriate earlier relief"); Telink, Inc. v. United States, 24

23



court on any basis that was presented in the |ower court, and
because both parties have briefed the | aches i ssue, we address it.

Inthe district court, the governnent nade facially reasonabl e
assertions expl ai ni ng how Dyer’ s del ay woul d prejudi ce any attenpt
to retry himon the original charges. Dyer did not, and has not,
attenpted to explain the delay.? On appeal, the governnent
reasserts that it would be significantly prejudiced in retrying
Dyer, again making the plausible, facially reasonable assertions
that many of the relevant files have been "scrubbed" in the
intervening time period,? that the FBI agents who i nvesti gated Dyer

in Novenber of 1982 would be difficult, perhaps inpossible, to

F.3d 42, 47 (9th Gr. 1994) ("In requiring reasonable diligence at
all times, our holding ensures a petitioner will not use an
anal ogous limtations period as a safe haven for prejudicing the
governnent, wllfully delaying the assertion of his or her rights
and then raising the claimafter the i nexcusabl e del ay has i npaired
the governnent’s ability to respond to the allegations or to
proceed to retrial."); United States v. Darnell, 716 F.2d 479, 481
n.5 (7th Gr. 1983) ("The doctrine of |aches adequately protects
agai nst ‘ sandbaggi ng’ and ensures that coramnobis relief will not
be granted where a petitioner’s inexcusable delay in raising his
cl ai m has prejudiced the governnent.").

23

Before the district court, Dyer’s counsel essentially conceded t hat
no reasonable explanation for the delay had been presented (or
woul d be forthcom ng), stating that "[U] nquestionably Dyer waited
along, long tine. Wy, | don’'t know. He's not a lawer. That’s
all | can tell the Court. He's not a lawer. He waited a |ong,
long tine."

24

The attorney for the governnment enphasized that alnost thirteen
years had passed since the original investigation. He further
stated that "the files that | have got . . . have been scrubbed as
a result of the procedures that we used, "

24



| ocate,? and that, because three of the governnent’s principal
W t nesses have since been convicted and incarcerated, they would
very likely be unwilling or unhel pful w tnesses.?® Dyer did not
di spute any of these assertions in the |lower court, nor does he do
SO Now. | nstead, he attenpts, as he did below, to counter the
governnent’s |laches argunent solely by asserting that the
governnent has no "legitimate" interest in retrying himbecause he
has al ready conpl eted his sentence. He further argues that because

he "has already been punished for his conduct, the governnent

25

The governnent’s attorney explained to the district court that many
of the FBlI agents who conducted the surveillance in the original
i nvestigation had been transferred or had retired and would be

difficult tolocate. Inits brief, the governnent reasserted this
difficulty stating that "many of the governnent agent w tnesses
wll be difficult, if not inpossible, to locate, having either
nmoved to other offices or retired from the FBI." Mor eover ,

considering the anount of tine that has el apsed, even if they were
found and gathered to testify at trial, their nenories of the
i nvestigation would undoubtably have faded sonmewhat in the
i nterveni ng decade.

26

In its appellee’ s brief, the governnent asserts that "[e]ven nore
prejudicial [than the difficulty of locating the original
investigating FBlI agents] is the fact that three of the
governnent’s potential w tnesses were subsequently prosecuted by
the governnent, convicted, and have no interest in testifying on
behal f of the governnment or renenbering events of the distant
past." The governnent’s attorney explained this in nore detai

before the district court, stating that "[t]hree of ny w tnesses,
because this [Dyer’s extortion prosecution] was abandoned, have now
been prosecuted and found guilty of felonies since that situation,
and |’ mresponsible for [the prosecution] of two of those guys,"

one of whom dano, "is serving eighteen years." Under the
ci rcunst ances, the governnent i s understandably skeptical about the
both the willingness and the ability of these witnesses to recal

t he events of Novenber 1982.
25



cannot now seek to incarcerate himfor a second tine."?%

Dyer’s argunent is both unavailing and incorrect as a matter
of | aw Dyer could be lawfully retried.?8 And, if he were
convi cted, an increased penalty could be legitimately and lawful |y
i nposed, although he would receive credit for the tinme he had
al ready served. ?° Moreover, Dyer’s argunent that the policies
underlying double jeopardy jurisprudence indicate that any
"l egitimate" governnental interest inretrying hi mwas essentially

exti ngui shed upon the conpl etion of his original sentence is sinply

27

Simlarly, in oral argunent before the district court, Dyer’s
counsel answered the governnent’s prejudice argunent solely by
asking the court to assune that the governnent would not in fact
choose to retry Dyer if his conviction were vacated, calling the
governnent’s assertion that it would retry Dyer "enpty hollow
threats," arguing that the governnment "could not justify retrying
this man [Dyer]" because "they couldn’'t give him any nore
puni shnment" than was inposed pursuant to the original conviction,

and asserting that "the governnent has one sinple Ilingering
interest inthis case, and that is to continue to brand this man as
a felon for conduct that is not a felony." Dyer nmade no witten

response below to the governnent’s plea of |aches.

28

We have specifically held that doubl e jeopardy does not bar retrial
of individuals whose mail fraud convictions have been set

asi de pursuant to McNally. See, e.g., United States v. MIler, 952
F.2d 866 (5th Gr. 1992). See also United States v. Italiano, 894
F.2d 1280 (11th Cr. 1990) (allowing retrial of defendant whose
initial conviction had been overturned pursuant to McNally). In
Italiano, the court held that a supersedi ng i ndi ct ment based on the
sane underlying facts could be brought pursuant to 18 U S. C. 8§
3288, which allows a newindictnent to be brought within six nonths
of the dismssal of an earlier indictnent irrespective of the
original statute of limtations.
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If a plea of guilty is wthdrawn, or a plea agreenent i s abrogated,
doubl e jeopardy principles do not proscribe the inposition of a
har sher punishnent if the defendant is reconvicted. See, e.g.
Al abama v. Smith, 109 S. C. 2201 (1989).
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i ncorrect. The governnent has a strong and legitimte interest
both inthe finality of convictions® and in the enforcenent of plea
bar gai ns. 3!

Here we are faced with nearly a decade of unjustified del ay.
The governnent has consistently nmade facially plausible factua
assertions regarding resulting prejudice bothinthe district court
and in this Court. Dyer has failed ever even to dispute the
factual assertions of prejudice nmade by the governnent and has
offered absolutely no explanation for his delay in seeking
collateral relief. He has not asserted that the governnent should
be put to its proof on this score. Hs only answer to the
governnent’s facially reasonabl e assertions—t hat policy
consi derati ons wei gh agai nst the recognition of the "legitinmcy" of
any interest the governnent may have in retrying him—+s wthout
legal nerit. Inthis posture, |aches may properly bar relief. Cf.

Telink, Inc. v. United States, 24 F.3d 42, 47 (9th Cr. 1994).3%*
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Enphasi zi ng the i nportance of finality, the Suprene Court stated in
Morgan, 74 S.C. at 252, that the "[c]ontinuation of litigation
after final judgnment and exhaustion or waiver of any statutory
ri ght of reviewshould be all owed through this extraordi nary renedy
only wunder circunstances conpelling such action to achieve
justice."
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In recognition of the nutual benefits yielded by pl ea bargai ns and
their enforcenent, the Suprene Court has upheld the practice of
providing for a lenient sentence to i nduce a plea bargain, as well
as the practice of threatening increased or additional charges if
a defendant does not enter into a plea agreenent. Al abama v.
Smth, 109 S. C. 2201, 2206 (1989). See al so Bordenkircher v.
Hayes, 98 S.Ct. 663, 667 (1978).
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We pause to note that with respect to habeas corpus petitions, we
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B. Lingering Cvil D sabilities

Dyer has failed to allege any specific lingering civil
disability resulting fromhis mail fraud conviction, despite our
statenent in Marcello that coramnobis "is appropriate only where
the petitioner can denonstrate that he is suffering civil
disabilities as a consequence of the crimnal convictions."
Marcell o, 876 F.2d at 1154. As noted above, Dyer has failed even
to hint what adverse collateral consequences of his conviction
m ght support the relief he seeks.

We have indicated in past cases that we wll generally not
presune that the coll ateral consequences of a prior conviction are
sufficiently subst anti al to denonstrate t he "conpel I'i ng

circunstances" that warrant coramnobis relief.3 Dyer has failed

have held that "no matter how | ong after conviction a petition is
filed it my not be dismssed [under Rule 9(a)] absent a
particul ari zed showi ng of prejudice.” Marks v. Estelle, 691 F. 2d
730, 732 (5th Gr. 1982). Marks, however, was a habeas case. This
is acoramnobis case in which | iberty has never been at stake, and
no specific continuing disability has been asserted, and we have
undeni ed, facially plausible, factual assertions of prejudice
resulting from facially unreasonable extrene delay, the only
response to which has been the contention that there is no legally
legitimate interest inretrial. Marks does not dictate the result
inthis sort of coram nobis setting.
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See, e.g., Oine v. United States, 453 F.2d 873, 874 (5th Cr.
1972) (holding the alleged collateral consequences of a prior

convi ction i nsufficient to denonstrate t he "conpel I'i ng
circunstances" that would "justify resort to this extraordinary
remedy [of coram nobis] in order to achieve justice"). See also

United States v. Hay, 702 F.2d 572, 574 (5th Cr. 1983) ("On direct
appeal we declined to speculate as to any adverse effect [from
petitioner’s previous conviction]; we decline to do so now [in a
col l ateral proceeding]."); Rodgers v. United States, 451 F.2d 562,
564 (5th G r. 1971) (per curiam denial of rehearing) (conceding
that collateral consequences alnost inevitably flow fromcri m nal
convictions, but stating that "th[is] fact alone is not enough to
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to inform the district court or this Court of any particular
lingering civil disability that would support the issuance of a
wit of coramnobis. Having refused to presune the existence of
the requi site substantial adverse collateral consequences in past
cases, we decline to do so here.
Concl usi on

In conclusion, we take cognizance of the Supreme Court’s
adnonition in Mrgan, which we again enphasized in Marcell o, that
"coram nobi s should issue to correct only errors which result in a
conplete mscarriage of justice," 876 F.2d at 1154. Dyer has
stated under oath to the district court prior to sentencing that he
knowi ngly and intentionally defrauded O ano of noney and obtai ned
financing obligations fromhi mby naki ng fal se representations. He
stated in an affidavit directed to the court that he had not,
however, engaged in defrauding the citizens or City of New Ol eans
of their right to honest services, but had nerely m srepresented to
d ano that he had done so. He repeated these assertions to the
probation officer who prepared his presentencing report.
Accordingly, contrary to his present contention, Dyer’s conviction
has not been denonstrated to rest on a basis repudi ated by McNal ly.

In addition, we note that Dyer has failed to neet several of
the equitable requirenents that we have inposed upon petitioners

who request the "extraordinary renmedy" of coram nobis. Dyer did

justify issuance of an extraordinary wit of coramnobis."). Cf.
United States v. Bruno, 903 F.2d 393, 396 (5th Gr. 1990)
(remandi ng case for "a determ nation regarding the existence of
subst anti al adverse col |l ateral consequences” with instructions that
coram nobis relief be granted only upon such show ng).
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not act with reasonable diligence in seeking relief, he has not
all eged any specific lingering civil disabilities caused by his
conviction, and he has not shown that denial of the wit would
cause a m scarriage of justice.

In our view, the conbination of these factors nandates
w thholding the wit. Dyer has not denonstrated that justice
demands issuance of the wit. The district court’s denial of the

petition for a wit of coramnobis is therefore

AFFI RVED.
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