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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore H G3 NBOTHAM DAVI S and BARKSDALE, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Appel | ants, owners of several Popeyes Fried Chi cken franchi ses
in Detroit, Mchigan, appeal from the district court's sunmary
judgnent order dism ssing their clains against Anerica's Favorite
Chi cken ("AFC') and Canadi an | nperial Bank of Commerce ("ClIBC").
We affirm

| .

Beginning in 1978, appellants Rogers Cark, Jr. and Roger
Burney entered into option agreenents with Popeyes Fanous Fried
Chi cken Corporation ("Popeyes"), a corporate predecessor to
appel l ant AFC. Under these agreenents, appellants acquired the
exclusive right to devel op Popeyes franchises in a specified area

of inner-city Detroit, Mchigan. Over the next thirty-five nonths,



Clark and Burney opened nine such franchises. Wth Popeyes'
consent, several of these stores were opened in close proximty to
Churchs Fried Chicken restaurants, Popeyes' biggest conpetitor in
t he area.

Through a series of nergers in 1989, the Popeyes and Churchs
systens cane under commobn ownershi p. The new nmanagenent conpany,
Al Copel and Enterprises, Inc. ("ACE"), was controlled by Popeyes
president, Al Copeland. Shortly after the nerger, ACE i npl enented
a "Strategic Realignnent Plan" designed to increase the
profitability of both systens. The plan reflected the historic
mar keti ng positions of the two systens, with Churchs focused nore
on value—=Big pieces, little price"—and Popeyes focused nore on
product quality—Love that chicken." Under this plan, Churchs
woul d continue to target the "lowend" of the bone-in chicken
mar ket by focusing on value, while Popeyes, which had experienced
significant success with suburban and upscale urban |ocations,
woul d continue to focus on the high quality and uni queness of its
pr oduct .

ACE s acquisition of Churchs was financed by a loan from a
banki ng consortiuml ed by appellee CIBC 1n 1991 ACE fell behind on
its loan paynents, and CIBC and other creditors forced it into a
Chapter 11 bankruptcy proceeding. ACE energed from bankruptcy as
AFC, Anerica's Favorite Chicken, with CIBC as the mjority
sharehol der. The conpany al so had a new managenent staff chosen by
Cl BC. From appel | ants' perspective, the newy restructured conpany

continued with little change the realignnent and marketing plan



adopted by its predecessor.

Appel lants claim that the nmarketing strategy adopted by ACE
and then AFC had a detrinental effect on their business. They
conplain that they are forced through the franchi se agreenents to
carry products, such as fruit cups and speci alty sal ads, whi ch have
little appeal in their | owinconme, urban market; at the sane tine,
they claimthey are prevented fromeffectively advertising cheap,
"dark-neat-only" and other chicken-dom nated neals, all to the
benefit of the area's Churchs restaurants, which are subject to
none of these constraints. Appel lants also allege that AFC has
shared marketing and other trade secrets with conpeting Churchs
restaurants in their area.

Appellants filed the current lawsuit against AFC and Cl BC
alleging breach of contract, including breach of the inplied
covenant of good faith and fair dealing, violation of the Louisiana
Unfair Trade Practices and Consuner Protection Act ("LUTPA"),
prom ssory estoppel, tortious interference with contract, and abuse
of rights. AFC counterclainmed for an equitabl e accounti ng based on
its position as a preferred shareholder in appellant Franchise
Managenent Unlimted ("FMJ'), a corporate franchi see controll ed by
Clark and Burney. The district court granted summary judgnent in
favor of AFC and CIBC on all clains, and appellants tinely
appeal ed.

1.
Appel l ants appeal only the district court's grant of summary

judgnent on their clains for breach of the inplied covenant of good



faith and fair dealing, violation of LUTPA and prom ssory
estoppel. They al so appeal the district court's order awardi ng AFC
an equitable accounting inits role as a preferred sharehol der in
FMJU. We conclude that summary judgnent was properly granted on
these clains and affirmfor essentially the reasons assigned in the
district court's well reasoned opinion of February 8, 1996. W
address in nore detail only appellants' claim for breach of the
i nplied covenant of good faith and fair dealing.
A

We review the district court's grant of summary judgnent de
novo, applying the sane standards as did the district court.
Stults v. Conoco, Inc., 76 F.3d 651, 654 (5th Cr.1996). Summary
judgnent is appropriate when the record reflects that "there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law" Fed.R GCv.P. 56(c).
Al t hough the evidence is considered in the |ight nost favorable to
t he nonnovi ng party, once the noving party neets its initial burden
of pointing out the absence of a genuine issue for trial, the
burden is on the nonnoving party to cone forward with conpetent
summary j udgnment evi dence establishing the existence of a materi al
factual dispute. MOCallum H ghlands, Ltd. v. Wshington Capita
Dus, Inc., 66 F.3d 89, 92 (5th Gr.1995) (citing Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Cr.1994) (en banc)).
Unsupported allegations or affidavit or deposition testinony
setting forth ultimate or conclusory facts and concl usi ons of | aw

are insufficient to defeat a notion for sunmary judgnent. Duffy v.



Leading Edge Products, Inc., 44 F.3d 308, 312 (5th Cir.1995)
(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247, 106
S. . 2505, 2509-10, 91 L.Ed.2d 202 (1986)).

B

As a general rule, Louisiana recognizes an inplied covenant
of good faith and fair dealing in every contract. Brill v. Catfish
Shaks of Anerica, 727 F.Supp. 1035, 1039 (E.D.La.1989); Bonanza
Int'l, Inc. v. Restaurant Managenent Consultants, Inc., 625 F. Supp.
1431, 1445 (E. D.La.1986). However, as we explained in Doned
StadiumHotel, Inc. v. Holiday Inns, Inc., 732 F.2d 480, 485 (5th
Cir.1984), "[t]he inplied obligation to execute a contract in good
faith usually nodifies the express terns of the contract and should
not be used to override or contradict them"

As our observation in Donmed Stadi um suggests, we begin our
inquiry by examning the express terns of the contract. The
franchi se agreenents at issue here expressly reserve the right of
the franchi sor to devel op and establi sh conpeting franchi se systens
wthin appellees' territory. Section V.E of the franchise
agreenents provides in relevant part:

E. Franchi see understands and agrees that its |icense under
said Proprietary Marks is non-exclusive to the extent that

Franchi sor has and retains the rights under this Franchise
Agr eenent :

2. To develop and establish other franchise systens for the
sane, simlar, or different products or services utilizing
Proprietary Marks not now or hereafter designated as part of
the systemlicensed by this Franchi se Agreenent, and to grant
licenses thereto, wthout providing Franchisee any right
therein....



Thi s | anguage unanbi guously reserves to AFC the right to enter
appel l ants' area and conpete agai nst themunder a different set of
proprietary marks.!? Moreover, the record establishes that
appel lants were aware of the significance of this provision, and
their attorney attenpted to negotiate its renoval from the
franchi se agreenents. Wen this attenpt fail ed, appellants signed
the agreenent with the provision intact. They cannot now be heard
to argue that actions expressly authorized by this provision
constitute a breach of the inplied covenant of good faith and fair
deal i ng. 2

Appel lants attenpt to avoid the inplications of this express
reservation by the franchi sor by focusing on the all egedly inproper
way in which AFC has operated the two systens. They point to the

al l eged "dual -marketing strategy" of positioning Popeyes at the

lAppel lants originally contended that the "develop and
est abl i sh" | anguage quot ed above di d not authorize AFCto "acquire"
an al ready existing system however, they appear to have abandoned
this argunent in their response brief. In any event, we find no
merit in such a crinped reading of the contract. C.f. Doned
Stadium 732 F. 2d at 484-85 (rejecting argunent that reservation by
franchisor of right to "construct and operate" additional hotels
did not include right to acquire and convert existing enterprise).

2Appel lants' reliance on cases such as Scheck v. Burger King
Corp., 756 F.Supp. 543 (S.D.Fla.1991), and In re Vylene Enter.
Inc., 90 F.3d 1472 (9th G r.1996), is msplaced for two obvious
reasons. First, neither case deals with Louisiana |aw, which
arguably would yield a different result in those cases. Second,
nei ther case concerned a contract with an express reservation by
the franchi sor of the right to enter the franchisees' territory and
conpete with themunder a different set of proprietary marks. C.f.
Donmed Stadium 732 F.2d at 484-85 (rejecting claimfor breach of
good faith and fair dealing where franchi se agreenent reserved the
right of franchisor to "construct and operate one or nore [hotel]
at any place other than on the site |licensed").

6



hi gh end and Churchs at the | ow end of the bone-in chicken market,
the fact that Churchs restaurants nore frequently receive their
adverti sing coupons around the first of the nonth when | ower-incone
famlies have nore disposable incone, and the fact that AFC
requires them to carry expensive non-chicken products, while
Churchs operates with a nore chicken-dom nated nenu. They al so
point out that Churchs regularly advertises "dark-neat-only"
specials, while AFC has repeatedly prevented them from doi ng so.
Wth the exception of sone all egations that AFC shared trade
and nmarketing secrets wth conpeting Churchs restaurants,
appel lants allegations of bad faith and unfair dealing anount to
little nore than a conpl aint about the nationw de narketing and
advertising plan AFC adopted for the Popeyes system Agai n,
however, the franchise agreenents negate these clains. Section
I11.B of the agreenents requires appellants to contribute 3 percent
of their gross sales to a nationw de advertising fund and mnakes
clear that the adm nistrator of the fund has sole discretionin the
sel ection of nedia and |ocale for nedia placenent. Moreover, the
agreenents nake clear that the sole purpose of all advertising
expenditures is to benefit the Popeyes system as a whole, not any
i ndi vidual franchisee. Section IIIl.B provides:
Franchi see understands that such advertising is intended to
maxi mze the public's awareness of Popeyes Fanous Fried
Chi cken restaurants, and that Franchi sor accordingly
undertakes no obligation to insure that any individual
franchi see benefits directly or on a pro rata basis fromthe
pl acenent, if any, of such advertising in his |ocal market.
This provision grants AFC sole discretion over the advertising

fund, and AFC was required only to admnister the fund to benefit
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the Popeyes system as a whole, wthout regard to appellants'
franchi ses. Accordingly, appellants' contention that the content
and timng of AFC s advertising for the Popeyes system nade them
| ess conpetitive in their market area does not establish bad faith
or unfair dealing.

The sane concl usi on applies to AFC s control over appell ants
menu itens. Section VII.B.2 of the agreenents requires appellants
"to sell or offer to sell all approved [nenu] itens." The
franchisor is not dealing unfairly or in bad faith in requiring
appellants to carry the sane fruit cups and specialty salads as
every ot her Popeyes franchi see.

In sum the franchi se agreenent expressly reserves to AFC t he
right to do precisely what appellants now charge it wth: to
conpete against its franchisees wunder a different set of
proprietary marks. |f, as the franchi se agreenents nake cl ear, AFC
retains the right to develop and establish conpeting franchise
systens, it cannot be a breach of good faith or fair dealing for it
to adopt an effective marketing strategy for operating those
syst ens.

C.

Appel l ants also have failed to produce any evidence of bad

faith or ill notive on the part of AFC or CIBC. See Brill, 727
F. Supp. at 1041 (noting that "[a] nmere failure to fulfill an
obligation, without a showing of intent or ill wll, does not
constitute a breach of good faith"); see also Anerican Bank &

Trust of Coushatta v. FDIC, 49 F.3d 1064 (5th C r.1995) (discussing



meani ng of "good faith" under Louisiana's Cvil Code). First,
appel l ants do not allege that their Detroit-area Popeyes franchi ses
or the conpeting Churchs restaurants have been treated any
differently than their counterparts nati onwi de. Nor do they all ege
that AFC s marketing approach was intended or has the effect of
injuring the Popeyes franchi se system and they have pointed to no
reason—econom ¢ or ot herw se—why AFC woul d favor the Churchs system
over the Popeyes system They sinply conplain that AFC s marketing
strategy for the Popeyes system has nmade them | ess conpetitive in
t heir individual market.

Second, appellants have failed to show any evi dence that AFC
inproperly manipulated the tw systens. To the contrary,
uncontroverted sunmary judgnent evidence established that the
mar keting departnents for the Popeyes and Churchs systens are
carefully segregated, that marketing policy for the two systens,
other than in the broadest of senses, is nade independently, and
that no confidential sales information is shared between the
systens. Appellants' unsupported allegations that AFC was | eaki ng
confidential marketing informationto conpeting Churchs restaurants
in their area falls far short of creating a genuine issue of

material fact.® See Duffy v. Leading Edge Products, 44 F.3d 308,

3For exanple, while appellants allege that a manager of a
| ocal Churchs restaurant regul arly had knowl edge about the sal es of
one of their Popeyes franchi ses, they have produced no evidence to
show that AFC was the source of the information. Appellants also
allege that area Churchs restaurants were aware of their
i ntroduction of a new product, chicken tenderl oins, and introduced
a simlar tenderloin product at the sane tinme. Far fromsuggesting
that AFC | eaked this information to area Churchs owners, the record
reflects that the Popeyes system | aunched its nationw de roll-out
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312 (5th G r.1995) ("[Conclusory allegations unsupported by
concrete and particular facts will not prevent an award of summary
j udgnent. ") ; see also Glindo v. Precision Anmerican Corp., 754
F.2d 1212, 1216 (5th G r.1985).
L1l

Because the actions appellants conplain of are authorized by
the franchi se agreenents, and because appellants have failed to
produce any evidence of bad faith or ill notive, the district
court's grant of summary judgnent in favor of AFC and Cl BC was
proper. W reject the remainder of appellants contentions on
appeal for the reasons articulated by the district court.

AFFI RVED.

of its tenderloin product well in advance of the incident about
which appellants conplain and that appellants chose not to
participate in the pronotion for several nonths. That appellants
waited to push the new product until their conpetitor had tine to
introduce a simlar one is hardly evidence of bad faith on the part
of AFC.
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