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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 96-30319 and 96- 30320

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

JOE CANADA,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

April 7, 1997

Bef ore REAVLEY, KING and BARKSDALE, Circuit Judges.
PER CURI AM

Joe Canada appeals his sentence for convictions under 18
U S C 88 2252(a)(2), 2252(a)(4)(B), and 2423(2)(b). Finding no
error, we affirm

| . BACKGROUND

The convictions that underlie the sentence that is the
subject of this appeal relate to Canada’ s conputer solicitation
of a person whom Canada thought to be a thirteen-year-old nale
m nor, and Canada’s resulting travel across state lines with

intent to engage in sexual acts with the mnor. On March 10,



1995, Canada was indicted in the United States District Court for
the Eastern District of Louisiana in a three-count indictnent.
Count one charged Canada’s violation of 18 U S. C. 8§ 2252(a)(2) by
his willful and know ng distribution through interstate conmerce
of a visual depiction of mnors engaging in sexually explicit
conduct. Canada sent the depiction by conputer fromhis hone in
Tupel o, M ssissippi, to the location of the purported thirteen-
year-old male in New Ol eans, Louisiana. Count two dealt with
Canada’s travel from Tupelo to New Ol eans for the purpose of
engagi ng in sexual acts wth the purported thirteen-year-old nale
inviolation of 18 U . S.C. § 2423(2)(b). Count three invoked
governnental authority under 18 U S.C. 8§ 2253 to gain the
forfeiture of the conputer equi pnent used by Canada to commt the
of fense under count one.

Canada pleaded guilty to counts one and two of the
i ndi ctment on June 22, 1995. Canada al so entered a consent
j udgnent on the sane date in regard to the forfeiture count.

Canada was subsequently charged with an additional count in
the United States District Court for the Northern District of
M ssissippi for violation of 18 U S.C. § 2252(a)(4)(B). This
addi tional count alleged that Canada had know ngly possessed
three or nore matters containing visual depictions of mnors
engaged in sexually explicit conduct and that these matters had
cone into Canada’s possession through interstate cormmerce. The
governnent di scovered the matters during a search of the nenory

of Canada’s conputer that was |located in his residence in Tupelo.



After the additional count had been transferred and consol i dated
with the case in the district court in Louisiana,! Canada
i kewi se entered a guilty plea as to this count.

The district court accepted Canada’s guilty plea as to al
counts and ordered that a Pre-Sentence Report be prepared.
Canada filed a notion objecting to the guidelines cal culations on
February 8, 1996, and subsequently filed suppl enental objections
to the Pre-Sentence Report on March 5, 1996. The district court
held a hearing on March 13, 1996, to address Canada’'s objections.

On March 21, 1996, the district court sentenced Canada to
two seventy-eight-nonth terns and one sixty-nonth term of
i nprisonment for his three crimnal convictions. Al terns were
to be served concurrently. |In addition, the court sentenced
Canada to a three-year period of supervised rel ease upon his
rel ease frominprisonment. The court also inposed a $7500 fine
on Canada, as well as a $150 special assessnment that was due
i mredi ately.

The district court cal cul ated Canada’s sentence under the
U. S. SENTENCING GUIDELINES MANUAL § 2&R2.2. U. S.S.G 8§ 2.2 sets the
base offense level at fifteen for acts that constitute
“Trafficking in Material Involving the Sexual Exploitation of a
M nor; Receiving, Transporting, Shipping, or Advertising Material
I nvol ving the Sexual Exploitation of a Mnor; Possessing Mteri al
I nvol ving the Sexual Exploitation of a Mnor with Intent to

Traffic.” The district court enhanced Canada’ s sentence from

1Canada consented to the transfer.

3



this base offense | evel by applying the enhancenent provisions in
US S G 8§ 2&.2(b).? The court added two |l evels to Canada’s
base offense | evel under 8§ 2&2.2(b) (1) because the materi al
related to count one and the additional count involved mnors
under the age of twelve years. The court also inposed a five-
| evel enhancenment under 8§ 2Q&2.2(b)(2) because Canada had
distributed the materials related to the same counts as a neans
of enticing a mnor to have sex with him The court added four
| evel s under 8 2Q&2.2(b)(3) because it found that Canada i ntended
to traffic in materials depicting mnors involved in sadistic
conduct. Canada objected to the five- and four-1level increases.

Canada filed this appeal to challenge the five- and four-
| evel increases to his base offense |evel.?3

1. STANDARD CF REVI EW
I n exam ni ng sentences inposed under the federal sentencing

guidelines, “we review the trial court’s findings of fact for

2The court al so gave, under the authority granted in 18
U S.C 83553(b), an additional four-level enhancenent that was
out side the sentencing guidelines range. The court possessed the
authority to order such enhancenent if it found “that there
exi sts an aggravating or mtigating circunstance of a kind or to
a degree not adequately taken into consideration by the
Sentencing Comm ssion.” See 18 U S.C. 8§ 3553(b). The district
court noted that Canada’ s history of sexual abuse, the use of a
conputer as an instrunentality in the conm ssion of the offenses,
and the evidence of Canada’ s active participation in the receipt
or trading of child pornography warranted the four-Ievel increase
because such factors were not accounted for in the sentencing
guidelines. The district court thereafter reduced Canada’ s base
of fense | evel by three |evels, however, because Canada had
accepted responsibility for the violations.

3Canada formerly filed a nmotion with this court requesting
the court to consolidate his appeals as to both cases bel ow.
This court granted his unopposed noti on.
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clear error and review purely | egal conclusions or
interpretations of the neaning of a guideline de novo.” See
United States v. Kinbrough, 69 F.3d 723, 733 (5th Gr. 1995),
cert. denied, 116 S. . 1547 (1996). The governnent generally
must prove factors for enhancenent of sentencing by a
preponderance of the evidence. See United States v. Watts, 117
S. . 633, 637 (1997); United States v. Gaytan, 74 F.3d 545, 558
(5th Gr.), cert. denied, 117 S. C&. 77, and cert. denied, 117 S
Ct. 506 (1996).

L1l DI SCUSSI ON

A. Five-Level Enhancenent for Distribution

US S G 8 2&.2(b)(2) provides for an enhancenent of
sentencing “[i]f the offense involved distribution.” Canada
argues that the distribution contenplated by 8§ 2&. 2(b) (2)
requi res a purpose to exact a pecuniary gain. Mreover, Canada
contends that the failure to require an additional elenent of
pecuniary gain for distribution under 8 2@&2.2(b)(2) nakes the
origi nal base offense | evel superfluous since any “trafficking”
woul d then be tantanount to distribution and the five-|evel
i ncrease woul d therefore be automatic. Canada asserts that the
necessary additional element for 8§ 2Q2.2(b)(2) “distribution”
must be pecuni ary gain because Application Note 1 under the
comentary to the guideline states, “‘[d]istribution,” as used in
this guideline, includes any act related to distribution for
pecuni ary gain, including production, transportation, and

possession with intent to distribute.”



Canada correctly notes that the commentary in the Cuidelines
Manual is generally binding on the courts. See Stinson v. United
States, 508 U. S. 36, 38 (1993) (holding that the “commentary in
the Guidelines Manual that interprets or explains a guideline is
authoritative unless it violates the Constitution or a federal
statute, or is inconsistent wwth, or a plainly erroneous reading
of, that guideline”). Nevertheless, the wording of Application
Note 1 under the commentary for 8 2Q&2.2 supports a broader
interpretation than that proffered by Canada. The clause in
Application Note 1 in which pecuniary gain is nentioned is
predi cated by the verb includes. The plain neaning of this
wor di ng unanbi guously indicates that the intended definition of
‘“distribution’” for the sake of the guideline is nmeant to be
i ncl usive of pecuniary gain purposes, but not exclusive of al
ot her purposes. This interpretation receives explicit support in
the part of the Cuidelines Manual noting “Ceneral Application
Principles.” Application Note 2 in the commentary to 8§ 1B1.1
(“Application Instructions”) states that “[t]he term ‘i ncl udes’
is not exhaustive.”

The fact that Application Note 1 is inclusive, and not
exclusive, is determnative in the current context. The district
court determ ned that Canada’s distribution was acconpani ed by an

additional elenment, albeit not one of pecuniary gain.* The

‘Because the district court found this additional elenent
present, we do not address the issue of whether such additional
el emrent nust be present in order for the court to enhance
sentenci ng under 8§ 2Q&2.2(b)(2).



sentencing court found that Canada had distributed the nateri al
at issue for the purpose of enticing the thirteen-year-old m nor
to have sex with him Canada does not challenge this factua
finding of the sentencing court.

We hold that Canada’s distribution of materials involving
the sexual exploitation of mnors with a purpose of enticing
anot her person to have sex with himis sufficient to trigger the
enhancement characteristic in 8 2&.2(b)(2). Wile 8§ 2&.2(b)(2)
calls upon the sentencing court to inpose enhancenent based on
the retail value of the material distributed, in cases such as
this where the material was distributed for a purpose which is
difficult to evaluate nonetarily, the sentencing court is within
its province to inpose the threshold five-Ilevel enhancenent. See
US S G 8 2&.2(b)(2) (setting the enhancenent |evel for
distribution “in no event by less than 5 levels”); see al so
United States v. Isnmoila, 100 F.3d 380, 396 (5th Gr. 1996)
(noting that | oss determ nations under U S.S.G 8 2Fl1.1 “need not
be determned with precision” and “are reviewed for clear
error”).

B. Four - Level Increase for Material Portraying Sadi stic Conduct

US S G 8 2&.2(b)(3) provides for a four-level increase in
the base offense level for trafficking in materials involving the
sexual exploitation of a mnor “[i]f the offense invol ved
material that portrays sadistic or masochi stic conduct or other
depi ctions of violence.” Canada contends that the four-1|evel

enhancenent inposed by the court under U S.S.G 8§ 2&.2(b)(3) was



not warranted by the evidence. Canada argues in particular that
t he sadi stic photographs extracted fromhis conputer’s hard drive
were insufficient to indicate his “trafficking” in materials

i nvol ving the sexual exploitation of a m nor.

Addi tional ly, Canada argues that his nere receipt of the
phot os should be insufficient to establish the applicability of
gui deline 2@&2. 2 because guideline 2&.4 (“Possession of Mterials
Depicting a Mnor Engaged in Sexually Explicit Conduct”) woul d
t hus becone superfluous. Canada makes this argunment by equating
possessi on of child pornography with the recei pt of such materi al
for the purposes of the sentencing guidelines since, as he
clains, such material would had to have been previously received
in order to be currently in a person’s possession.

Canada’ s equi val ence of the receipt of child pornography
with its possession for the purposes of sentencing under 88 2Q@2.2
and 2G2.4 is unconvincing. See, e.g., United States v. Ronual di,
101 F. 3d 971, 975 (3d Gr. 1996) (remarking that “[b]Joth the
rel evant statute and the Sentencing Quidelines make a distinction
bet ween recei pt and possession of child pornography”). As Canada
hi msel f admits, possession of such materials nmay be obtained
t hrough other neans, e.g., by manufacturing it. To hold that
recei ving child pornography should only be covered by § 2&.4
woul d abrogate the specific coverage of 8 2@&2. 2--"Recei vi ng,
Transporting, Shipping, or Advertising Material I|Involving the
Sexual Exploitation of a Mnor” (enphasis added). W decline to

reach such a result. See Reiter v. Sonotone Corp., 442 U S. 330,



339 (1979) (observing with regard to statutory construction that

courts “are obliged to give effect, if possible,” to statutory
wor di ng and noting that terns connected by the disjunctive be
gi ven separate neanings); see also United States v. Rocha, 916
F.2d 219, 243 (5th Gr. 1990) (noting that the sentencing
gui delines are subject to the rules of statutory construction).
Mor eover, the provisions under 8§ 2@&2.4 expressly instruct the
court to look to 8§ 2@&.2 in situations |ike Canada’s:

If the offense involved trafficking in materi al

i nvol ving the sexual exploitation of a mnor (including

recei ving, transporting, shipping, advertising, or

possessing material involving the sexual exploitation

of a mnor with intent to traffic), apply § 2&. 2.
See U S.S.G 8 2@&.4(c)(2) (enphasis added).

The district court’s determ nation that Canada received
sadi stic photos with an intent to traffic in themwas not clearly
erroneous. See Kinbrough, 69 F.3d at 734. A governnent w tness
testified during the sentencing hearing that sadistic photos,
show ng anal and vagi nal penetration of mnors through the use of
sexual devices,® were |located on the hard drive of Canada’s
conputer. The governnent al so adduced evi dence at the hearing
that detailed Canada’'s active trading in child pornography.® The

governnent’s evidence, in toto, provides proof by a preponderance

of the evidence that Canada had received material portraying

SCanada does not challenge the court’s characterization of
this material as sadistic.

The government concedes that the child pornographic photo
that was sent to the purported thirteen-year-old nmale in New
Ol eans did not portray sadistic conduct.
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sadi stic conduct and that he intended to traffic in such
material. This is sufficient for the district court’s inposed

four-1level enhancenent under 8 2Q@&.2(b)(3).

| V. CONCLUSI ON

For the foregoing reasons, Canada’s sentence is AFFI RVED

10



