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Appeal from the United States District Court for the Wstern
District of Louisiana.

Before POLI TZ, Chief Judge, and WENER and STEWART, Circuit Judges.

STEWART, Circuit Judge:

This case presents the question of whether Vista Chem cal
Conpany viol ated Louisiana's environnental whistleblower statute
(La. R'S. 30:2027 (West Supp.1996)) by firing Norman M Powers in
retaliation for Powers's disclosure of an environnmental violation.
Powers was term nated after he storned out of a neeting in which he
di scl osed environnental violations to his supervisor at Vista. It
was uncontradicted that approximately two weeks prior to the
meeting with Powers, Vista had already reported the environnental
violation to the United States Environnental Protection Agency and
Loui siana's Departnent of Environnental Quality (DEQ; Vista had
al ready obtained identical information about the violation from
Powers's co-workers; Vista did not take any adverse action agai nst
any of Powers's co-workers; Vista never advised Powers to withhold
information fromthe environnental authorities; and Vista did not
take any adverse action agai nst Powers for anything he said to the
DEQ At the sanme tinme, Powers admtted that abruptly |eaving the
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meeting with his supervisor (in which he cursed at the supervisor)
was grounds for discharge. Under these facts, Powers's case was
submtted to a jury, who returned a verdict in Powers's favor.
Pursuant to § 2027, the jury awar ded Powers $504, 000 (after damages
were trebled), which was remtted to $369, 000.

Vi sta noved for judgnent as a matter of |law, arguing that 8§
2027 required Powers to prove that his disclosure must have
notivated Vista to termnate him and that the evidence did not
support such a finding. The district court denied the notion,
reasoning that 8§ 2027 did not require a showing of illicit
nmotivation and that, "unfortunately for Vista," Powers's disclosure
happened to concern the environnent.

Finding that § 2027 does require a show ng of notivation and
that therefore the district court erred in denying Vista's
post-trial notion for judgnent as a matter of |aw, we REVERSE
Because we also find that the evidence was insufficient to support
a finding of illicit notivation, we RENDER judgnent for Vista.

BACKGROUND

The defendant, Vista Chem cal Conpany (Vista), is a large
petrochem cal plant, and Vista hired the plaintiff, Norman M
Powers, in 1991. Vista's Rules of Conduct, which Powers signed,
provi ded that Vista enployees may be fired at any tine for, anong
ot her things, insubordination.

In 1992, Powers worked in a "Quench Unit," which uses
oi |l -based liquids to manufacture Vista's products. The solid waste

generated from Vista's nmanufacturing process is dunped into



concrete-lined sand filters. Vista's permt from Louisiana' s DEQ
allows Vista to dunp the waste in the sand filters provided the
materials have a "low flashpoint" (i.e., the materials do not
ignite at a tenperature below 140 °F). The flashpoint |evel can
only be determ ned through |aboratory testing, not by sight or
snel | . Once the waste is dunped into the sand filters, Vista
further processes the waste. Whatever is left over is then taken
to a hazardous waste landfill (to Chem Waste Managenent), which
customarily tests the waste for flashpoint |evels.

On Cctober 13-14, 1992, one of Vista's operators punped solid
waste into the sand filters. On October 15, 1992, Powers | oaded
40, 000 pounds of waste fromthe filters into a truck bound for Chem
Waste. Although Vista's shipnents had never before tested positive
for a low flashpoint, the QOctober 15 shipnent did. Chem Waste
i medi ately notified Vista. Vista then conducted its own tests and
confirmed that the October 15 shipnent didindeed test positive for
a low flashpoint. By early afternoon on Cctober 15, 1992, Vista
realized that it had violated the terns of its DEQ permt. By
Cct ober 16, 1992, Vista had notified the various state and regi onal
divisions of the DEQ and the Environnental Protection Agency that
waste dunped into Vista's sand filters tested positive for a | ow
flashpoint. On October 16, Vista assenbled a four-person teamto
investigate the incident. JimlLew ng was a nenber of that team

On Cctober 19, DEQ inspectors nmade an unannounced visit to
Vista's plant. The purpose of the visit was to determ ne how

| ow-flashpoint material made its way into the sand filters and



what, if anything, Vista was doing to prevent that from happening
again. Lew ng' s subordinate instructed Powers to acconpany the DEQ
i nspectors because Powers was on duty when the |owflashpoint
material was shipped to Chem Waste. Powers was instructed to
truthfully answer questions posed by the DEQ During DEQ s visit,
Powers did not conplain about any environnental problens or
vi ol ati ons.

At the sane tinme, on October 19, Lew ng prepared eight
standard questions he would ask the operators who would be
gquestioned in connection with the investigation of the incident.
Question 4 stated the followng: "Wen did you find the solvent on
the sand filters[?]" According to Vista, on October 19 and 20,
Lew ng questioned various operators, including Powers, who had
worked in the sand filter area on or about October 15. In response
to Question 4, one operator told Lewing that the solvent had been
there "approximately three weeks"; another operator said that the
sand filters "always" contained solvent; and a third operator
allegedly told Lewi ng that the sol vent probl emexisted for "several
weeks." None of these operators were ever told to change their
story with regard to the exi stence of | owflashpoint solvent on the
sand filters and none were fired as a result of their disclosures.
According to Vista, Powers told Lew ng that he found | owfl ashpoi nt
solvent in the sand filters "last Thursday, October 15, 1992, or
| ast Wednesday." Lewwng took notes during the neeting that
reflected the operators' responses to Question 4. At this point,

Lew ng believed that operator error caused | owfl ashpoint nateri al



to enter the sand filters.

At trial, Powers denied that an October 19 neeting with Lew ng
ever took place and denied that he responded to Question 4 in the
manner that Lewing clainmed. The parties also disagree about what
happened after the alleged October 19 neeting between Lew ng and
Power s.

According to Vista, on Cctober 27, Lewi ng began a custonary
second round of interviews with the operators who had know edge of
the October 15 incident. Lewng testified that all of the
operators provided Lewing with essentially the sane responses, with
one exception—Powers. Vista clains that at the second interview,
conducted about one mle from Lewing's office (at the press
bui l ding), Powers changed his story and stated that sol vent had
been on the sand filters several nonths earlier. Lew ng then
becane frustrated with Powers's changed story and went back to his
of fice. Lew ng sumoned Powers to his office. After further
gquestioning, Powers abruptly got up and wal ked out of the neeting,

saying "I don't have to put up with this crap.... Power s was
allegedly fired for his insubordinate conduct at the neeting.
Powers admtted that his conduct at the neeting was grounds
for discharge. Powers also admtted that neither Lewi ng nor anyone
else at Vista (1) told Powers to withhold information fromthe EPA
or DEQ (2) took any action agai nst Powers "for anything [he] said"
or any "report [he] gave" the DEQ or (3) told Powers to cover up

t he environnental violations. The DEQ concluded that Vista was

hel pful and cooperative and that Vista was not attenpting to cover



up the environnental violations.

Powers story is slightly different. He clainms that the first
nmeeting he had with Lewi ng occurred on Cctober 27, not Cctober 19,
when Lewi ng approached hi mat the press building. Wen asked when
he first sawthe solvent in the sand filters, Powers responded t hat
it had been there since Powers first began working in the sand
filter area (i.e., for nonths). Powers clains that at that point
Lew ng "kind of exploded" and said that Powers was |ying. Powers
denied the allegation and repeated his claimthat the solvent had
been there for nonths. At that point, Powers testified that Lew ng
t hr eat ened Powers by saying the followi ng: "Look, ... you are just
a green hat out here, and ... you are going to say any damm thing
| want you to say, or | amgoing to run your ass out the gate."

Wt hout any citation to the record, Powers cl ai ns that he "was
of the inpression that Jim Lewng wshed to intimdate himinto
saying that the October 15th incident was just a three day [sic ]
problem"” Powers clains that Lewing then abruptly left. After
bei ng summoned to Lewi ng's office, Powers reiterated his clai mthat
the | owfl ashpoi nt sol vent had been in the sand filters for nonths,
to which Lewi ng al l egedly yelled, hit the desk, accused Powers's of
lying, and said that he would run his "ass out the gate."
Accordi ng to Powers, Lew ng sought to ensure that Lewi ng's version
of the cause of the accident—eperator error—went unchall enged
Powers suns up the evidence as foll ows:

[T]he "party line" on October 27, 1992, to which Jim Lew ng

was attenpting to force adherence, was that it was operator

error, in order that Lew ng could assert that the violation
had just been on the sand filter inpoundnents for just a day
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or so, not two nonths or longer. This is certainly a credible

interpretation of the evidence, which leads one to the

conclusion that JimLew ng's actions against plaintiff wereto
retaliate agai nst hi mfor disclosing the | onger termproblem
PROCEDURAL HI STORY

Powers filed suit against Vista claimng that he was fired in
retaliation for disclosing that the | owflashpoint solvent was in
the sand filters for weeks to nonths, not just a few days. The
jury found that Vista violated Louisiana s whistleblowr |aw and
awarded Powers $168, 000, which, pursuant to the statute, was
trebled to $504,000. Powers was al so awarded attorneys' fees.

At the close of Powers's case and after the jury returned its
verdi ct, Vista noved the district court for judgnent as a matter of
| aw, argui ng that the evidence was i nsufficient to support Powers's
claimthat Vista termnated himin violation of the whistlebl ower
statute. In the alternative, Vista asked for a remttitur. The
district court, although it found that there was insufficient
evidence to show that Vista was notivated by "environnental
reasons,"” nonetheless denied Vista's notion, concluding that
"unfortunately for Vista," the disagreenent between Lew ng and
Power s happened to concern the environnent. However, the district
court ordered Powers to accept a remttitur to $369,000 or face a
retrial on all issues. Powers accepted the remttitur. Vista
timely appeal ed and Powers cross-appeal ed.

STANDARD OF REVI EW

We nust determ ne whether the district court erred when it

denied Vista's notion for judgnent as a matter of |law at the cl ose

of the evidence and after the jury returned its verdict. "The
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standard of review of a denial of a notion for judgnent as a matter
of | aw depends on whet her the defendant has properly preserved the
i ssue by noving for judgnent as a matter of |aw at the concl usion
of all of the evidence." See Polanco v. City of Austin, 78 F.3d
968, 973-74 (5th Cr.1996) (citing Bunch v. Walter, 673 F.2d 127,
130 n. 4 (5th G r.1982)). Here, Vista noved for judgnent as a
matter of |law at the close of the evidence.

Accordingly, we analyze the sufficiency of the evidence to
determ ne whether a reasonable jury could have cone to the
conclusion that it did. Id. at 974. "W will reject a verdict in
t hose i nstances when, despite considering all the evidence in the
light and with all reasonable inference nost favorable to the
verdict, we find no evidence of such quality and weight that
reasonable and fair-mnded nen in the exercise of inpartial
di scretion could arrive at the sanme conclusion.” Thrash v. State
Farm Fire & Cas. Co., 992 F.2d 1354, 1356 (5th G r.1993)
(quotations omtted). O course, we review de novo the district
court's conclusions of |aw

DI SCUSSI ON
| . THE MEANING OF LOUI SI ANA' S ENVI RONVENTAL \WAI STLEBLOWER STATUTE

This case presents an issue of first inpression for the Fifth
Circuit and Louisiana attorneys. We nust decide the neaning of
Loui si ana's environnmental whistleblower statute, codified at La.
R S. 30:2027 (West Supp.1996). Because we sit in diversity, we are
m ndful of our duty to interpret the law as would a Louisiana

court. Erie RR v. Tonpkins, 304 US. 64, 58 S.Ct. 817, 82 L. Ed.



1188 (1938). In nmaking an Erie guess, we have said that "[w]e are
enphatically not permtted to do nerely what we think best; we
must do that which we think the [Louisiana] Suprenme Court would
deem best." Jackson v. Johns-Manville Sales Corp., 781 F.2d 394,
397 (5th Cr.) (en banc), cert. denied, 478 U S 1022, 106 S. Ct
3339, 92 L.Ed.2d 743 (1986).

Wth that said, we begin with the statute. Loui si ana's
envi ronnent al whi stl ebl ower statute provides in part:

A No firm business, private or public corporation

partnership, individual enployer, or federal, state, or | ocal

governnent al agency shall act in a retaliatory manner agai nst

an enployee, acting in good faith, who does any of the

fol | ow ng:

(1) Discloses, or threatens to di sclose, to a supervisor or to

a public body an activity, policy, practice of the enployer,

or another enployer wth whom there 1is a business

relationship, that the enployee reasonably believes is in
violation of an environnental law, rule, or regulation.

* * * * * *

B. (1) Any enployee against whom any action is taken as a
result of acting under Subsection A of this Section nay
conmence a civil action ... and shall recover from his
enpl oyer triple damages resulting from the action taken
against him...

La. R S. 30:2027 (enphasis added).

The parties both argue that the term"discloses" in § 2027 is
unanbi guous and supports their respective positions. Powers argues
that the |anguage of § 2027 is plain—+t covers "disclosures"
regardl ess of the econom c or other consequences that may flow from
such a discl osure. He contends, and the district court agreed
that any other reading of the statute would produce absurd

consequences. "Under defendant's reading of the statute," argues



Powers, "if twenty enpl oyees | earned of an environnental violation
and disclosed it to their supervisor, only the first would be
protected and the ot her nineteen could be termnated with i npunity,
as nothing new was being disclosed.” Vista, on the other hand,
contends that the plain |anguage of § 2027 supports its position.
Vista argues that the term "di scl oses"” should be interpreted from
the perspective of the enployer. "[I]t nakes no sense," asserts
Vista, "to view the word "discloses' from the standpoint of the
enpl oyee ... because the plaintiff cannot free hinself fromsecrecy
or ignorance by telling sonething."

We do not find, however, that this case turns on the neaning
of "discloses" in § 2027. We assune, w thout deciding, that
Powers's statenents to his supervi sor were di scl osures protected by
8§ 2027. Instead, we nust decide what it nmeans for an enployer to
"act in a retaliatory manner" after an enployee discloses or
threatens to disclose an environnmental violation. The district
court concluded that Powers was not required to show that his
di sclosure notivated Vista to termnate him Stated differently,
the district court was of the view that under § 2027, an enpl oyer
can retaliate against an enpl oyee for disclosing an environnental
violation even though the enployer is not notivated by the
disclosure to take the adverse enploynent action. We nust
determ ne whether the district court was correct in so concl uding.

W hold that to retaliate within the neaning of 8§ 2027

requires a showing of illicit notivation. Section 2027 was enact ed
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in 1981 and amended in 1991,' and we deal here with the anmended §
2027. However, neither the Louisiana Suprene Court nor any
i nternedi ate appel l ate courts within Loui siana have interpreted the
anended version of § 2027. Nor have we found any |egislative
hi story that sheds light on the issues in this case. Loui si ana
courts have, however, interpreted the predecessor to 8§ 2027, and we
find these deci sions hel pful in our determ nation of the neani ng of
the phrase "act in a retaliatory manner" in 8§ 2027.

In Cherame v. J. Wayne Plaisance, Inc., 595 So.2d 619
(La.1992), the Louisiana Suprene Court, interpreting the pre-1991
version of § 2027 (which contained the identical retaliation
| anguage), held that an enpl oyee fired for refusing to do ill egal
work that is damaging to the environnent is entitled to danages
under 8§ 2027. 1d. at 624. The court reasoned that § 2027 provi ded

relief for the plaintiff because "he conplained about his

enployer's intention of violating state and federal |aw by
continuing operations in a protected area without a permt." |d.
Simlarly, in Bartlett v. |1.D Reese, 569 So.2d 195

(La.Ct.App. 1st Cr.), wit denied, 572 So.2d 72 (La.1991), the
Loui siana Court of Appeals held that the precursor to § 2027,
whi ch, as in Cheram e, contained the sane "retaliation" | anguage as
the current version of 8§ 2027, is triggered because the enpl oyee
was fired because he reported an environnental violation. 1d. at

200-02. In reaching this conclusion, the court of appeals noted

The rel evant portions of the 1981 version of 8§ 2027 protected
"reports or conplain[ts] about possible environnental violations."
(Enphasi s added.)
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that the reported environnental violation had potentially adverse
econom ¢ consequences for the conpany (in the formof cancellation
of a contract). |d. at 201, 202.

The construction of 8§ 2027 in Cheram e and Bartlett conports

wth the commobn-sense neaning of the word "retaliate.™ The
dictionary defines "retaliate" as "toreturn like for like; ... to
return evil for evil; pay back injury for injury; ... to return
an injury, wong ... for (an injury, wong ... )...." WBSTER S NEwW

WORLD DicTioNnaRY at 1145 (3d Col | ege ed. 1994); see, e.g., Sunrall v.
Luhr Bros., 665 So.2d 796, 800 (La.C.App. 1st Cir.1995) (I ooking
to Black's Law Dictionary for common and approved usage), wit
deni ed, 669 So.2d 425 (La.1996). Plainly, for an enployer to
retaliate against an enployee, the enployer nust be notivated
(i.e., forma subjective intent) to take adverse enpl oynent action
in return for the perceived "wongful" conduct of the enployee.?
In both Cherame and Bartlett, the enployer fired the enployee
because the enployee conmtted the "wong" of whistleblow ng—by
refusing to do a job that would have been in violation of
environnental |laws (Cheramie ) and by reporting an unreported
environnental violation (Bartlett ).

Al t hough Cheram e and Bartlett involved interpretations of the
pre-1991 version of 8§ 2027, we nonetheless conclude that the
Loui si ana Suprene Court would hold that the neani ng of the phrase

"act inaretaliatory manner" in § 2027 requires a show ng that the

2The dictionary defines "notive" as "sone inner drive,
i npul se, intention, etc. that causes a person to do sonething or
act in acertain way...." W-BSTER S, at 886.
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enpl oyer was notivated to fire an enployee because of the
enpl oyee' s di scl osure of an environnental violation. Oherw se, 8§
2027 woul d be transfornmed into a wongful -di scharge statute which
covers adverse enpl oynent actions that have nothing to do with an
enpl oyee's disclosure of an environnental violation—a result
i nconsi stent with Loui siana's enploynent at-will doctrine. See La.
C.C art. 2747 (West 1996); Stevenson v. Lavalco, Inc., 669 So.2d
608, 610 (La.Ct.App.2d G r.1996). As such, we conclude that the
district court erred in finding that §8 2027 does not require an
enpl oyee to prove that an enpl oyer's adverse enpl oynent action was
nmotivated by the enployee's disclosure of an environnental
vi ol ati on.
| | . SUFFI G ENCY OF THE EVI DENCE

Because we have concluded that § 2027 requires a show ng of
illicit notivation, we now turn to the evidence to determ ne
whether it is sufficient to support the jury's conclusion that

Powers was termnated in violation of 8 2027.° W note at the

3The parties spent a great deal of energy arguing over the
propriety of the jury instructions. The jury was told that to
recover under 8§ 2027, Powers's disclosure had to be "a
determnative factor” in Vista's decisiontotermnate him Vista
argued strenuously that the statute requires a show ng that the
di scl osure was the "sol e" or "the substantial determ native" factor
in Vista' s decision.

W decline to address this 1issue because it 1is
unnecessary to the resolution of this case. As we discuss in
the text, we have found that the record does not support a
finding that Powers's environnental disclosure notivated Vista
to fire him Gven the facts of this case, providing a
preci se definition of "notivation" (in the formof a 8§ 2027
jury instruction) would not only be unwi se, but is precisely
the type of exercise we feel is best left to the Louisiana
Suprene Court and internediate courts of appeals.
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outset that the district court, when ruling on Vista's post-trial
nmotion for judgnent as a matter of |aw, concl uded that the evidence
was insufficient to support the conclusion that Powers was fired
for "environnmental reasons" and that the evidence relating to the
"retaliation factor" posed a "bothersone issue." The district
court nonetheless denied Vista's notion because the disagreenent
bet ween Lewi ng and Powers, "unfortunately for Vista," happened to
concern the environnent.

Qur independent review of the record persuades us that the
evidence was sinply insufficient to support a finding that Vista
was notivated to termnate Powers because he disclosed to
supervi sor Lewing that the | owfl ashpoint nmaterial was on the sand
filters for several nonths. At trial, Vista produced a wealth of
evidence to this effect. Powers admtted at trial that (1) Vista
did not tell himto withhold any i nformati on fromthe environnent al
authorities investigating the Vista incident, (2) Vista did not
take any action against him"for anything [ he] said" or any "report
[ he] gave" the DEQ (3) Vista took no adverse action against his
co-workers (who made simlar disclosures to Lewing), and (4) his
abrupt exit fromhis neeting with Lew ng and acconpanyi ng curse was
grounds for discharge. |In addition, the information Powers cl ai ns
was the basis for his retaliatory discharge—that |ow flashpoint
materials were on the sand filters for nonths—-had al ready been
disclosed to Vista approximately tw weeks before Powers's
di scl osure and two weeks prior to Vista's report to the EPA and DEQ

that Vista had violated one of the terns of its environnenta
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permt.

We have carefully searched the record for evidence that Vista
fired Powers in retaliation for disclosing that |owflashpoint
materials were on the sand filters for nore than two or three days.
We have found precious little that is directly relevant to the
i ssue of whether Powers's disclosure notivated Vista to fire him
I ndeed, the only relevant evidence presented by Powers on this
poi nt was the all eged aggressi ve behavi or of supervisor Lewing in
his neeting with Powers. But this evidence too cannot giveriseto
an inference of § 2027 retaliation absent evidence suggesting that
Vista was notivated to termnate Powers on the basis of the
envi ronnental di scl osure. The record is devoid of any such
evi dence.

Powers is sinply m staken when he asserts that his disclosure
to Lewing that the |l ow flashpoint naterial was on the sand filters
for a fewnonths notivated Vista's decisionto termnate him From
the point of view of Vista, the length of tine the flammble
material was on the sand filters was i nconsequential because Vista
had already infornmed the DEQ that Vista did not know how | ong the
materials were on the sand filters. There was no, as Powers seens
to think, "party line" to which Vista was trying to force
adher ence. Ron Cady, the DEQ inspector, was asked by Powers's
attorney on cross-exam nation whether "the solvent material had
been on the sand filters for a period of tinme in excess of just one
or two days?" Cady responded that Vista "said they didn't know "

In other words, Vista was not attenpting to mslead the

15



environnental authorities about the length of tinme the flammble
materials remained on the sand filters. In fact, the
uncontradi cted evidence showed that a representative of the DEQ
believed that Vista was not trying to cover anything up. Precisely

the opposite was true: Vista exhibited "total cooperation,”" was

"very helpful,” and "at no tine did [the DEQ representative] fee
i ke anybody involved in the investigation felt |ike Vista was
trying to conceal anything fromus." 1In light of these facts as

well as Vista's know edge (gl eaned from ot her enpl oyees) about the
possibly lengthy presence of the material on the sand filters
Powers failure to present any evidence suggesting that his
di sclosure could have notivated Vista's decision to termnate
Powers is fatal to his claimthat Vista violated § 2027.%

We conclude that the neager evidence presented by Powers on
the issue of whether Powers's disclosure notivated Vista to
termnate himis insufficient to support a finding of liability

under 8§ 2027. Rather, the record is insufficient to support a jury

‘“Powers contends that his disclosure that the | ow fl ashpoint
material was on the sand filters for a few nonths raised the
specter of harsher penalties fromthe DEQ Powers characterizes the
testinony as follows: "If thisis aonetinm [sic] spill or upset
event, DEQ approaches the penalty to be inposed differently than if
it was a situation which had been going on for a long period of
ti me, and one whi ch soneone shoul d have recogni zed and addressed. "
We have reviewed the relevant portions of the record and concl ude
that Powers presented no evidence suggesting that Lew ng was
covering up the alleged two-nonth (or nore) problem to avoid
harsher DEQ penalties. W agree with the district court's
interpretation of the evidence that "the probable reason for M.
Lew ng's displeasure with M. Powers" was that Powers's account
tended to discredit Lew ng's conclusions about what had occurred,
"not because of any concern that [Lewing] or, for that matter,
Vista, had for the environnental people.™
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verdi ct that Powers's disclosure of an environnental violation to
his supervisor was any kind of notivating factor, whether sole,
substantial, or sinply one of several. In fact, the only jury
verdict that the evidence is sufficient to support is that Vista
fired Powers for his insubordinate conduct in the neeting with
supervi sor Lew ng.
CONCLUSI ON

Because we find error in the district court's concl usion that
Powers was not required to prove that Vista's decisionto termnate
hi mwas notivated by a desire or intentionto retaliate against him
for his environnental disclosure, we REVERSE the district court's
denial of Vista's post-trial notion for judgnent as a matter of
| aw. Because we further find that, even if there had been a jury
instructionon retaliatory notive, the evidence is in sufficient to
support a finding of illicit notivation, we RENDER judgnment for
Vi st a.

REVERSED AND RENDERED
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