United States Court of Appeals,
Fifth Grcuit.
No. 96-20994.

Ahsan Ahmad FARUKI; Ahnmed R Azeez; Zafar M Agha Plaintiffs-
Appel | ant s,

V.
PARSONS S.|I.P., INC., Defendant-Appell ee.
Sept. 29, 1997.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore W SDOM DUHE and BARKSDALE, Circuit Judges.

DUHE, Circuit Judge:

Pl ai ntiffs-Appel |l ants Ahsan Ahnmad Faruki, Ahned R Azeez, and
Zafar M Agha appeal the summary judgnent di sm ssal of their clains
based on the G vil R ghts Act of 1964, 42 U.S.C. § 2000(e) et seq.,
and the Age Discrimnation in Enploynent Act of 1967, 29 U S.C. 8§
621 et seq., against Defendant-Appellee Parsons S.I.P., Inc.
("Parsons"). For reasons that follow, we affirmin part, reverse
in part, and remand for proceedi ngs consistent with this opinion.

I

Faruki, Agha, and Azeez, Pakistani nmales over the age of
forty, were enployed as senior process engineers in Parson's
Processi ng Engi neering Departnent ("Departnent”). G Kin Taylor,
an Angl o- Aneri can mal e, has managed this Departnent since 1988. 1In
his capacity as manager, he supervised all process engi neers and
was ultimately responsi ble for their job perfornmance.

Par sons di scharged Faruki in May 1993, and it di scharged Agha



in January 1994. Azeez tendered his resignation to Parsons,
effective February 1994, and imediately joined MW Kellogg, a
Parsons's conpetitor. Azeez alleges, however, that he was
constructively discharged. Appellants brought suit, each claimng
that their termnations were notivated by discrimnatory aninus.
In particular, they assert Parsons di scharged thembecause of their
national origin and their age, in violation of Title VII of the
Cvil Rights Act of 1964 ("Title VII") and in violation of the Age
Discrimnation in Enploynent Act of 1967 ("ADEA"), respectively.
The district court found that Azeez failed to rai se a genuine
issue of material fact as to whether he was constructively
di scharged fromhis position at Parsons, and it therefore granted
Parson's notion for summary judgnent against him Assum ng,
w t hout deciding, that Faruki and Agha each nmade a prinma facie
showi ng under Title VII and the ADEA, the court then found that
Parsons had articulated |legitinmte non-discrimnatory reasons for
termnating Faruki and Agha, and that Faruki and Agha failed to
show t hese reasons were pretextual and that the real reason for the
di scharge was di scrimnation. The court therefore granted Parson's
motion for sunmmary judgnent against them Appel lants tinely
appeal .
I
W review a grant of summary judgnent de novo, view ng the
facts and inferences in the |ight nost favorable to the non-novant.
See Hall v. Gllman, Inc., 81 F.3d 35, 36-37 (5th Cr.1996).

Summary judgnent is appropriate if "the pleadings, depositions,



answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law." Fed.R Gv.P. 56(c); accord Cel otex
Corp. v. Catrett, 477 U S. 317, 322, 106 S. C. 2548, 2551, 91
L. Ed. 2d 265 (1986).
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Title VIl proscribes an enployer from inter alia,
di scharging an individual because of his or her national origin.
See 42 U S.C. 8§ 2000e-2(a)(1). The ADEA proscribes simlar
treatnment on the basis of age. See 29 U S . C. 8§ 623(a)(l1l). The
sane evidentiary procedure for allocating burdens of proof applies
to discrimnation clainms under both statutes. See Minecke v. H &
R Bl ock of Houston, 66 F.3d 77, 83 (5th G r.1995); Bodenhei ner v.
PPG I ndus., Inc., 5 F.3d 955, 957 n. 4 (5th Cr.1993) (citations
omtted).

To establish discrimnatory discharge under Title VII, a
plaintiff nmust first establish a prima facie case of discrimnation
by denonstrating that she: (1) is a nenber of a protected cl ass;
(2) was discharged; (3) was qualified for the position fromwhich
she was discharged; and (4) was replaced by a nenber of an
unprotected class. See Meinecke, 66 F.3d at 83; Vaughn v. Edel,
918 F.2d 517, 521 (5th G r.1990). "I'n cases where the enployer
di scharges the plaintiff and does not plan to replace her, we have
held that the fourth elenent is, nore appropriately, that after

[the] discharge others who were not nenbers of the protected class



remained in simlar positions."” Minecke, 66 F.3d at 83 (internal
quotation marks and citation omtted) (alteration in original).
The first +three elenments of a prima facie case of age
discrimnation are identical to those of a Title VII prima facie
case. See id. The fourth elenent is simlar, although we have
worded it sonewhat differently: The plaintiff nmust show that she
"was either i) replaced by soneone outside the protected class, ii)
repl aced by sonmeone younger, or iii) otherw se discharged because
of [her] age." Rhodes v. Quiberson Ol Tools, 75 F.3d 989, 992
(5th Gr.1996) (citing Bodenheiner, 5 F.3d at 957); Meinecke, 66
F.3d at 83 (citation omtted).

The prima facie case, if established, rai ses a presunption of
di scrim nation, which the defendant nust rebut by articulating a
legitimate, non-discrimnatory reason for its action. See
Bodenheinmer, 5 F. 3d at 957. |f the defendant carries this burden,
then the presunption raised by the plaintiff's prima facie case
di sappears. See Texas Dep't of Community Affairs v. Burdine, 450
U S 248, 255 n. 10, 101 S.C. 1089, 1095, 67 L.Ed.2d 207 (1981).
The plaintiff nust then prove that the defendant's proffered
reasons are not the true reason for the enploynent decision and
that unlawful discrimnation is. See St. Mary's Honor Ctr. wv.
Hi cks, 509 U S. 502, 507-08, 113 S. Ct. 2742, 2747-48, 125 L.Ed. 2d
407 (1993). The plaintiff retains the ultimte burden of
persuasi on t hroughout the case. See Burdine, 450 U S. at 253, 101
S.C. at 1093.



As stated above, Azeez nust show, as part of his prima facie
case, that he was di scharged. Were, as here, an enpl oyee resigns,
she may satisfy the discharge requirenent by proving constructive
di scharge. See Barrow v. New Oleans S.S. Ass'n, 10 F. 3d 292, 297
(5th Gr.1994). To prove constructive discharge, a plaintiff nust
establish that working conditions were so intolerable that a
reasonabl e enpl oyee would feel conpelled to resign. See id. 1In
our determ nation, we consider many factors relevant, including
evi dence of badgering, harassnent, or humliation by the enployer
calculated to encourage the enployee's resignation. See id.
(listing various factors).

Summarizing the evidence that it had considered on this
issue, the district court concluded that Azeez had failed to show
a factual dispute on the issue whether he was constructively
di scharged. W disagree. Qur reviewof the court's Menorandum and
Opinion reveals that the court failed to address Azeez's npst
conpelling evidence of constructive discharge, viz., Azeez's
deposition testinony that Taylor had told Azeez that Azeez should
find another job, as Parsons would be unable to retain him and
t hat he had one week before he woul d be pl aced on indefinite unpaid
| eave. Taking this allegation as true, as we nust, and draw ng all
justifiable inferences in his favor, see Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 255, 106 S.C. 2505, 2513, 91 L.Ed.2d 202

(1986), we conclude that Azeez has established a genuine issue of



material fact on the discharge elenent of his prinma facie case.!?
Cf. Burks v. lahoma Pub. Co., 81 F.3d 975, 978 (10th C r. 1996)
(recogni zing that enployee can prove constructive discharge by
show ng that she faced choice between resigning or being fired),
cert. denied, --- US ----, 117 S . C. 302, 136 L. Ed.2d 220 (1996);
Jenkins v. State of LA., Thru Dep't of Corrections, 874 F.2d 992,
996 (5th G r.1989) (stating that constructive discharge can be
proven with evidence that plaintiff-enployee was gi ven ul ti matum
Summary judgnent is still appropriate, however, if the record
denonstrates that Azeez cannot establish the renmai nder of his prim
facie case or if it denonstrates that Parsons had a legitimte
non-di scrimnatory reason for its action. Parsons concedes that
Azeez is a nenber of a protected class, and it points to no
evidence showing that Azeez was unqualified for his position.
Par sons does di spute, however, whether Azeez has shown that he was
replaced by a nenber of an unprotected class. | ndeed, Tayl or
testified that Azeez was not replaced. The summary judgnent
evi dence reveal s, however, that Parsons hired four senior process
engi neers, all of whomare Angl o- Aneri can and one of whomwas under
the age of forty, in a two-week period beginning five days after
Taylor told Azeez that he would be placed on indefinite unpaid
| eave. This inconsistency creates a fact 1issue that s
i nappropriate for summary judgnent resolution. Moreover, Parsons

has failed to articulate any legitimte, nondiscrimnatory reasons

'Qur concl usion obviates the need to address the nmerits of the
remai nder of Azeez's summary judgnent evi dence—as summari zed by t he
district court—elevant to this discharge issue.
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for its enploynent decision. A fact issue thus exists as to
whet her Parsons' s enpl oynent deci sion was not i vat ed by
discrimnatory aninus. W therefore reverse the grant of summary
j udgnent as agai nst Azeez, and remand for further proceedi ngs.
B

Agha and Faruki both conplain that the district court erred in
considering Taylor's affidavit testinony in support of Parsons's
nmotion for summary judgnent insofar as the affidavit is based upon
hearsay and not upon personal know edge. W need not decide
whet her Taylor's affidavit is inconpetent. Qur review of the
court's Menorandum and Opinion denponstrates that the court
consi dered evidence other than Taylor's affidavit in reaching its
concl usi on. 2

As did the district court, we assune, arguendo, that Agha and
Faruki have established a prima facie case of discrimnation.
Reaching the second prong of the inquiry, we agree with the
district court that Parsons presented conpetent sunmary judgnent
evidence establishing that it had legitimte, non-discrimnatory
reasons for termnating both Agha and Far uki. Par sons offered
evi dence denonstrating that it term nated Agha because of his poor

j ob performance, his difficulties in working with others, and his

2ln particular, with respect to Agha, the court considered
Tayl or' s deposition, Agha's deposition, a nmeno witten by section
manager Bob Dawn, and a nenpo witten by conpany supervisor J.J.
Power s. Wth respect to Faruki, the court considered a neno
witten by Powers and a four-page report witten by manager Steve
Whods.



i nadequate technical and |eadership skills.? Parsons offered
evi dence denonstrating that it discharged Faruki because of his
poor job performance, his Ilimted technical know edge, his
inefficiency, his inability to conplete assigned tasks, and his
excessive billing. Finally, we agree with the district court that
both Agha and Faruki failed to present summary judgnent evidence
sufficient to raise a fact issue as to whether Parsons's proffered

reasons were pretextual .* We therefore affirmthe district court's

3Qur conclusion that Agha failed to show Parsons's proffered
reasons are pretextual is buttressed by the fact that Taylor, the
manager who term nated Agha, was the sane individual who had hired
Agha. \Were, as here, the sane actor hires and fires an enpl oyee,
an inference that discrimnation was not the enployer's notive in
termnating the enployee is created. See Brown v. CSC Logic, Inc.,
82 F.3d 651, 658 (5th G r.1996).

‘Agha al l eges that the follow ng evidence supports his claim
that Parsons's proffered reasons are a pretext for unlawful
discrimnation: (1) the denial of his request for his own persona
office conputer; (2) the denial of his request to attend a couple
of in-house training sem nars; (3) Taylor's derogatory comment
about an Indian interviewee who was |ater hired; and (4) the
positive comments of a Parsons's supervisor about Agha's work.
This evidence, either singly or in conbination, does not carry
Agha' s burden

First, Agha did not present any evidence that he was the
only enpl oyee denied a personal conputer, nor did he present
any evidence that only enployees of South Asian descent were
deni ed personal conputers. Second, the training sem nars Agha
all eges he was not allowed to attend taught sinulation and
heat exchanger skills, work that Agha was not asked to
perform Furthernore, Agha admtted that Anglo-Anerican
enpl oyees were also denied the opportunity to attend these
semnars. Third, Taylor's chall enged conmment was not all eged
to have been repeated, and it was renote in tine to Agha's
termnation for it to be indicative of discrimnatory ani nus.
Cf. Brown, 82 F.3d at 655-56 (stating that supervisor's
isolated, renote in tine, derogatory statenment 1is not
conpel i ng evidence of discrimnation). Fourth, the positive
coment s upon whi ch Agha relies were nade with respect to only
one particul ar project on which Agha worked and concer ned wor k
the majority of which Agha perforned in 1991-92, years before
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grant of summary judgnent as agai nst Agha and Far uki .
|V
For the foregoing reasons, we AFFI RMI| N PART, REVERSE | N PART,
and REMAND FOR PROCEEDI NGS CONSI STENT WTH THI' S OPI NI ON

Agha's term nation in 1994.

Faruki offers sone of this sane evidence in support of
his claim |In addition, he offers evidence that one Parsons
supervisor did not believe Faruki's work justified his
termnation. As the district court pointed out, however, at
nmost, this evidence shows that supervisors di sagreed as to the
w sdom of Taylor's decision. The relevant inquiry, however,
is only whether the enployer's decision was discrimnatory.
See McDaniel v. Tenple |Independent School Dist., 770 F.2d
1340, 1349 (5th G r.1985). Faruki also submts evidence that
Taylor term nated three engineers of South Asian descent on
the sane day in 1992. This conclusory allegation, wthout
nmore, does not carry Faruki's burden under Hi cks. Far uki
offers no evidence indicating the conpetence of these three
engi neers. Finally, Faruki alleges in his affidavit that he
recei ved favorable evaluations during the tinme when Parsons
alleges it received unfavorable reports of Faruki's work.
Faruki's allegation is conclusory however; he fails to offer
any evidence verifying his claim
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