UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-20973

DALTON M BASKI N
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES OF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

February 1/, 1998

Bef ore DeMOSS and DENNI'S, Circuit Judges, and LEE, District Judge.”
DENNI'S, G rcuit Judge:

The plaintiff-appellant, Dalton M Baskin, brought this action
for civil damages under 26 U.S.C. 87431 for alleged unauthorized
di sclosures of tax return information in violation of 26 U S.C
86103. The district court granted in part and denied in part a
nmotion for partial summary judgnent filed by the United States, the
def endant - appel | ee. Baski n appeal ed fromthat judgnment insofar as

the court held that a disclosure of information that was nade on

"‘District Judge of the Southern District of M ssissippi,
sitting by designation.



April 28, 1993 did not violate the terns of 26 U S.C. 86103. W
affirm

The information in question was not “return information”
because it was not data “received by, recorded by, prepared by,
furnished to, or collected by” the Internal Revenue Service (IRS)
as defined by 26 U S. C. 86103(b)(2)(A). Baskin was an enpl oyee of
t he Houston Police Departnent and chairman of the Houston Police
O ficers Pension System A grand jury investigating non-tax crines
obtained information that Baskin had recieved checks from a
particul ar source that created a conflict between Baskin’s personal
interests and his duties as chairman. An I RS Speci al Agent who was
assigned to provide staff support to the grand jury under the
supervision of the United States Attorney gave copi es of the checks
obtained by the grand jury to officers of the Internal Affairs
Division of the Houston Police Departnent. The United States
Attorney had agreed that the Internal Affairs Division officers
woul d be put on a grand jury list as persons having access to the
information |l earned by the grand jury. The | RS Special agent’s
possession and transfer of the data to the Houston police officers
whil e on tenporary assignnment to the grand jury did not nmake that
data “return i nformation” for purposes of 86103 because the agent’s
action did not cause the data to be received by, recorded by,
prepared by, furnished to, collected by or transferred fromthe

| nt ernal Revenue Servi ce.

Backgr ound




In the spring of 1993, a grand jury investigation was del ving
into the possible non-tax offenses of a nunber of persons other
than the plaintiff. This investigation was headed by the United
States Attorney for the Southern District of Texas who, in order to
facilitate her inquiry, had assigned to the grand jury a nunber of
federal agents. Specificaly, I RS Special Agents Ellen Rodriguez
and Lafayette Prince along wth Federal Bureau of Investigations
(FBI') Special Agent Justin Fox were all attached to the grand jury
i nvesti gati on. During the course of the grand jury's probe, a
grand jury subpoena brought to light six checks nmade out to Dalton
Baskin in the amount of $6,000.00 each.® These checks had been
issued by Cty Associates, Inc., a conpany connected with one of
the parties being investigated, and were reportedly paynents to
Baskin for consulting work.

At the time the checks were produced, Fox, Prince and
Rodri guez were awar e t hat Baskin was a nenber of the Houston Police
Departnent (HPD) and heavily involved with the Houston Police
O ficer’'s Pension System For reasons that are not nmade cl ear by
the record, Fox first discussed Baskin' s activities with Rodriguez
around 1991. Subsequently, in the fall of 1992, Prince and Fox
actually nmet with Baskin and, in October 1992, Rodriguez obtai ned
copies of the plaintiff’s tax returns from 1989-1992. Baskin was
“targeted” by the FBI and IRS for a joint investigation by l|ate
1992 or early 1993.

1t is unclear fromthe record who or what entity actually
produced the six checks pursuant to the grand jury subpoena but
apparently it was either MIton McGnty or City Associates, |nc.
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It was during this intermttent inquiry into the plaintiff’s
activities that Fox, Prince and Rodriguez began their assignnent
wth the grand jury. Wiile the grand jury proceeding was
progressing, federal authorities |learned that the Internal Affairs
Division (IAD) of the HPD was interested in the federal
i nvestigation. After discussions with IAD officers, the federal
prosecutors decided to place the I AD officers on the grand jury
list so that they could be nade privy to the grand jury
pr oceedi ngs. However, it is unclear whether this step was ever
taken. See Fed. R Cim P. 6(e)(3). In addition, a neeting was
schedul ed between those federal agents assigned to the grand jury
and | AD officers.

On April 28, 1993, FBI Special Agent Fox, |IRS Special Agents
Rodriguez and Prince net with three nenbers of the Houston Police
Departnent’s | AD, Lieutenant Greg Neely, Sergeant Roy House, and
Sergeant Martin Fite at the IRS agents’ office. During the
neeting, | RS Special Agent Rodriguez? disclosed to the three police
officers the existence of six checks nmade payable to Baskin for
consulting work perforned for City Associates, Inc., a conpany
connected to a party the federal authorities were investigating.
The checks represented $36,000 in incone for the plaintiff.

Follow ng the April 1993 encounter, interactions occurred

2None of the federal agents present at the neeting renenber
who specifically disclosed the six checks in question to the
Houston police officers. However, the final determnation of this
issue is immterial to our inquiry and we can assune for the
pur poses of reviewng the district court’s summary judgnent ruling
that the plaintiff/non-novant’s al |l egati on that Rodri guez di scl osed
the six checks is accurate.



between the HPD, the United States prosecutors and grand jury, and
Baskin for over a year. The nature and substance of this activity
is not relevant on this appeal. Baskin was never indicted by a
federal or state grand jury. Baskin clains, however, that he was
forced to retire fromthe HPD as a result of a third-party’'s
all egations and the federal agent’s allegedly illegal disclosures
of the six checks to the HPD s | AD.

In the present suit, filed in May 1994, the plaintiff alleged
t hat governnent enpl oyees, Rodriguez and Prince, nmade a nunber of
illegal disclosures of “return information” in violation of the
I nternal Revenue Code (IRC, Title 26) fromApril 1993 until 1994.
See 26 U.S.C. 86103. The district court entertained notions for
summary judgnent from both sides and decided all of the issues
raised. O significance herein, the district court held that the
di scl osure of the six checks by |IRS Special Agent Rodriguez on
April 28, 1993 was not an inproper disclosure of “return
i nformati on” because the checks in question were grand jury
information and not IRS “return information” as defined by the | RC
See 26 U.S.C. 86103(b)(2)(A). In other words, because the six
checks had not been filed with and di sclosed by the IRS there had
been no violation of the | RC for which the governnent coul d be held
liable. Additionally, the district court held that the assistance
rendered the grand jury investigation by I|IRS Special Agent
Rodri guez di d not sonehow convert the grand jury information, i.e.
the six checks, into return information. It is from this

determ nation alone that Baskin appeals. W review the district



court’s grant of the defendant’s notion for summary judgnment on
this issue de novo. Stults v. Conoco, Inc., 76 F.3d 651, 654 (5th
Cr. 1996).

Anal ysi s

The Internal Revenue Service 1is a unique governnent
organi zation which has, in the fulfillment of its statutory
function, assenbled information pertaining to virtually every
citizeninthe United States. See Note, Elena M Gervino, Tax Law
The I nternal Revenue Code: Interpreting the ‘Haskell Anmendnent’ to
26 U.S.C. 86103-Defining ‘Return Information,” 9 W New Eng. L.
Rev. 269, 270-1 (1987)(“The IRS has nore information about nore
peopl e than any other agency in this country.”). Prior to 1976,
the material gathered and recorded by the IRS was readily avail abl e
to other agencies of the governnment pursuant to rather | ax
di scl osure polices. Stokwitz v. United States, 831 F.2d 893, 894
(9th Gr. 1987). 1In fact, the IRS was accused of having becom ng

a virtual “‘lending library for the governnent. 1d. at
894(quoting, 122 Cong. Rec. 24013 (1976) (remarks of Sen. Weiker)).
The use of this information in the md-1970"'s by ot her governnent al
agenci es had reached such a prodigious |evel that Congress becane
concerned with the possible use of the IRS as a political tool
ld. at 894-895(quoting and citing, 122 Cong. Rec. 24013 (1976)).
In 1976, in response to these perceived abuses and in order to

significantly tighten the restrictions pertaining to the use of

information collected by the IRS by other governnent agencies,



Congress enacted a general prohibition against the disclosure of
information conplied by the IRS. Tax Reform Act of 1976, Pub. L
No. 94-455, 90 Stat. 1520 (1976); see Church of Scientology of
California v. Internal Revenue Service, 484 U S 9, 16 (1987);
Johnson v. Sawyer, 120 F.3d 1307, 1317 (5th Cr. 1997). Thi s
general prohibition, codified in section 6103(a) of the Internal
Revenue Code, states that
no of ficer or enployee of the United States...shal

di scl ose any return or return i nformati on obtai ned by him

in any manner in connection with his service as such an

officer or an enployee or otherwse or under the

provi sions of this section....

The exceptions to this general rule of non-disclosure are |egion,
ranging from disclosure of a taxpayer’s address to the Nationa
Institute for Cccupational Safety and Health for the purposes of
| ocati ng peopl e who may have been exposed to occupati onal hazards,
86103(mM (3), to information furnished to the Departnent of Commerce
for statistical use, 86103(j). However, none of the nultitude of
specific exceptions are relevant to the present matter.

The ternms “return” and “return information” found in |IRC
86103(a) are terns of art specifically defined by the statute. A
“return” is defined as

any tax or information return, declaration of estinmated

tax, or claimfor refund required by, or provided for or

permtted under, the provisions of this title which is

filed with the Secretary by, on behalf of, or wth
respect to any person, and any anendnent or suppl enent

t hereto, including supporting schedul es, attachnments, or

lists which are supplenental to, or part of the return so

filed. 26 U S C 86103(b)(1).

“Return information,” a nore conprehensive term and of paranount
i nportance herein, is delineated as
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a taxpayer’'s identity, the nature, source, or anount of
his inconme, paynents, receipts, deductions, exenptions,
credits, assets, liabilities, net worth, tax liability,
tax wthheld, deficiencies, overassessnents, or tax
paynments, whet her the taxpayer’s return was, is being, or
w il be examned or subject to other investigation or
processi ng, or any other data, received by, recorded by,
prepared by, furnished to, or collected by the Secretary
wWth respect to a return or wth respect to the
determ nati on of the existence, or possi bl e exi stence, of
liability (or the anobunt thereof) of any person under
this title for any tax, penalty, interest, fine,
forfeiture, or other inposition, or offense.... 26 U. S. C
86103(b) (2) (A).

Subsequent to passage of the nore restrictive 86103 in 1976, and in
order to give teeth to the general prohibition against the
di scl osure of return and return information, | RC 87431 was enact ed
gi ving an aggri eved taxpayer a cause of action for damages directly
against the United States for any disclosure of return or return
i nformati on knowi ngly or negligently nmade by an enpl oyee or officer
of the United States that was not the result of a good faith but
erroneous interpretation of 86103. See Thomas v. United States,
890 F.2d 18, 20 (7th G r. 1989)(“Section 7131 was enacted in 1982
agai nst a rich background of abuses by the Internal Revenue Service
of the confidentiality of federal tax returns....”).
Section 7431, in pertinent part, provides:

8§ 7431. C vil Damages for unauthorized disclosure of
returns and return information.

(a) In CGeneral. (1) D sclosure by enployee of United
States. |If any officer or enployee of the United States
know ngly, or by reason of negligence, discloses any
return or return information with respect to a taxpayer
in violation of any provision of section 6103, such
t axpayer may bring a civil action for damges agai nst the
United States in a district court of the United States.

* * %



(e) Return; return information. For purposes of this
section, theterns “return” and “return i nformati on” have
the respective neanings given such terns in section
6103(b) .

* * * %

Baski n seeks damages pursuant to | RC 87431 alleging that an
enpl oyee of the United States, |RS Special Agent Rodriguez,
di sclosed return information to the | AD of the HPD in the form of
the six checks payable to the plaintiff in violation of the general
proscription created by 86103(a). Baskin contends principally
that, regardless of the fact that the checks had been procured
pursuant to a grand jury subpoena and that Agent Rodriguez was in
possession of the checks solely through her work with the grand
jury, her actions violated 86103 because: (1) Section 6103 defi nes
“return information” to include the nature, source or anount of a
taxpayer’s income and expressly provides that no officer or
enpl oyee of the United States shall disclose “return information”
obtained by himin any manner in connection with his service as
such an officer; (2) The information about Baskin's consulting
income was “return information” as defined by 86103(b)(2)(A
because I RS Special Agent Rodriquez undertook a non-grand jury
investigation of Baskininlate 1992 or early 1993. Therefore, her
recei pt of the information caused it to be “received
by,...furnished to or collected by the Secretary;” and (3) Section
6301(d) provides that return information may be disclosed to a
state agency administering state tax laws “only upon the witten
request by the head of such agency” and subject to other
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conditions. Therefore, 86301(d) was violated when Rodriquez
di sclosed the six checks to local officials other than for tax
adm ni strative purposes and without a witten request of the state

or local tax agency.

1
Baskin’s first argunment is based on an inconplete readi ng of
88 6301 and 7431. In order to prove a violation of 86301(a) and
recover under 87431, the plaintiff nust denonstrate both that an
of ficer or enployee of the United States disclosed information and
that the data disclosed was either a return or return information
wWth respect to a taxpayer. Contrary to Baskin's argunent,

86103(b)(2) does not define “return information” nerely as “a
taxpayer’s identity, the nature, source, or anount of his incone,
paynents, receipts....” Section 6103(b)(2) expressly states that

“[t]he term‘return informati on’ neans--" the forgoing i nformation
or “any other data, received by, recorded by, prepared by,
furnished to, or collected by the Secretary with respect to a
return or with respect to the determ nation of the existence, or
possi bl e exi stence, of liability” of a taxpayer. Therefore, to be
“return information” any information nust first be “received by,
recorded by, prepared by, furnished to, or collected by” the IRS.
| d. The plain language of the statute reveals that “return
i nformati on” nmust be information which has sonehow passed t hrough,

is directly from or generated by the I|IRS. See Ryan v. United
States, 74 F.3d 1161, 1163 (11th Cr. 1996)(“[T]he statutory
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definition of ‘return information’ confines it to information that
has passed through the IRS.”); Thomas, 890 F.2d at 21(“[We believe
that the definition of return information cones into play only when
the immediate source of the information is a return, or sone
i nternal docunent based on a return, as these terns are defined in
86103(b)(2)...."); Stokwitz, 831 F.2d at 896(“[T]he central fact
evident fromthe |egislative history, structure, and |anguage of
section 6103 (including the definitions of ‘return and return
information’) [is] that the statute is concerned solely with the
flowof tax data to, from or through the IRS.”). In sum section
6103 requires that the source of the disclosed information nust
have been the IRS in order for there to be a violation of the
general prohibition against the disclosure of return information.
See al so Johnson, 120 F.3d at 1323(a violation of 86103 is preni sed
on the source of the information.).

From the summary judgnment evidence of record, the district
court concluded that the tax i nformati on recei ved under subpoena by
the grand jury and in the custody of those federal agents assisting
wth a non-tax grand jury proceeding was not filed with or
disclosed by the IRS, and was not protected by section 6103.
Baskin v. United States, 1996 WL 512384, at *7 (S.D. Tex. June 21,
1996) (citing S. Rep. No. 94-938, 94th Cong., 2d Sess. 330,
reprinted in 1976 U. S. Code Cong. & Admin. News 3759 (disclaimng
any intention to limt the right of an agency or other party to
obtain returns or return information directly from the taxpayer

t hrough the applicabl e discovery procedures.)); Comodity Futures
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Trading Conmin v. Collins, 997 F.2d 1230, 1233 (7th GCr
1993) (Section 6103 “does not block access, through pretrial
di scovery or otherwise, to copies of tax returns in the possession
of litigants; all it prevents is the IRS s sharing tax returns with
ot her governnent agencies.... The subpoena is directed not at the
returns, which remain safely locked in IRS s files, but at copies
in the possession of the individual.”).

We agree with the district court’s concl usions. It should
be noted, however, that the district court’s reference only to
information “filed with” the IRS as falling within the definition
of return information was not intended to exclude fromthe neaning
of that terminformation received by the IRS by other neans. E. g.
see Huckaby v. United States, 794 F.2d 1041, 1048 (5th Cr
1986) (“Return information includes the taxpayer’'s identity, the
fact that the taxpayer is under investigation or subject to further
investigation, and data that the |IRS has collected about a
return.”). The “filed with” requirenent is appropriate when
determning whether information falls wunder the definition of
“return.” 26 U.S.C. 86103(b)(1). To be “return information,” the
informati on need not be filed; the statute requires only that the
data be “received by, recorded by, prepared by, furnished to, or
collected by” the IRSwWth respect to the | egislatively prescribed
purposes. 26 U.S.C. 86103(b)(2)(A).

2.

We al so agree with the district court that the record evi dence
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does not support a reasonable inference that the information in
question was furnished to the I RS by Speci al Agent Rodriquez. The
six checks at issue in the present case were obtai ned pursuant to
a grand jury subpoena and remai ned within the possession of agents
of the grand jury.

The plaintiff seeks to create the required relationship
bet ween the si x checks and the IRS by pointing to | RS Speci al Agent
Rodri guez’ s assignnent to assist the grand jury and her possession
of the checks at the tine of their disclosure. Rodri guez, he
contends, is the conduit through which the checks passed through
the IRS and thus becane “return information.” We disagree for
substantially the sane reasons that a sim | ar argunent was rejected
by the Eleventh Circuit in Ryan v. United States, 74 F.3d 1161
(11th Cr. 1996). |In Ryan, the IRS was involved in a prosecution
of a crimnal defendant for various drug and tax offenses. To this
end, at |least one IRS Special Agent was assigned to assist the
local U S. Attorney’'s Ofice in the gathering of information.
Ryan, 74 F.3d at 1163. During the prosecution of the case, the
prosecutor disclosed information to the press in the form of
menor anda which did contain tax related information or had been
formulated from such information. | d. The plaintiff in Ryan
al | eged t hat these nenoranda contained “return i nformation” because
the informati on had been gathered with the assistance of an IRS
Speci al Agent, thus making information contained in the nenoranda
“data received and collected” by the IRS. Id. Inrejecting this

assertion, the Ryan court pointed to the sinple fact that this
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informati on had been collected by and was in the custody of the
Departnent of Justice, i.e. the U S. Attorney’s Ofice, and was not
information belonging to the IRS. |d. The assistance rendered by
an | RS Special Agent to a crimnal investigation did not change
this fundanental fact or the nature of the information gathered.
Therefore, the source of the information for the prosecution's
menor anda was the information coll ected by his office, not the I RS
The assistance rendered a grand jury investigation by an I|IRS
Speci al Agent does not transformgrand jury information into return
information. Accordingly, we conclude that w thout evidence of a
transfer of the data fromthe Departnent of Justice to the IRS and
a subsequent disclosure of it by the IRS as the source of the
revel ation, a violation of 86103 cannot be found.

In the present case, the record does not indicate the
exi stence of any persuasive evidence that the checks were ever
recei ved, collected, recorded by or furnished to the IRS. As the
district court pointed out, its conclusion that the record evi dence
decisively indicates that the checks did not becone data in the
custody of the IRS is bolstered by other factors. As in Ryan,
information collected by the United States Attorney’s Ofice, even
wth the assistance of an I RS Special Agent, is not information
belonging to the Secretary of the Treasury--it is within the
custody of the Attorney General or the Departnent of Justice.
Baskin, 1996 W. 512384, at *7(citing Ryan, 74 3d at 1163.). I n
addition, because the six checks payable to Baskin from Cty

Associates, Inc., were submtted to and within the custody of the
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grand jury, they were protected from disclosure by Fed. R Crim P.
6(e).3 | d. Moreover, the IRSs internal rules inform its
personnel that “[i]nformatiion which a Service enpl oyee recei ves or
devel ops while acting as an agent of a non-tax grand jury is not
return information.” ld. at *9(quoting Internal Revenue Mnua

§1272, ch. 27(70)(3)).

3.

There was no violation of 8 6301(d) for the sane reasons we
have stated above. Section 6301(d) governs the disclosure of tax
returns and tax return information to state and | ocal tax agenci es.
Because the information di sclosed by Rodriquez was not tax returns
or tax return information Baskin' s argunent based on this alleged

violation is also without nerit.

Concl usi on

The source of the six checks at issue in this case was a grand
j ury subpoena and not the Internal Revenue Service. The six checks
in the custody of the United States Attorney were not transferred
to the custody of the IRS. Therefore, the six checks were not
“return i nformati on” as defi ned by | RC  86103(b)(2)(A).

Consequent |y, disclosure of copies of the checks to the HPD s | AD

SFed. R Cim P. 6(e)(2)Ceneral Rule of Secrecy.

A grand juror, an interpreter, a stenographer, an operator of
a recordi ng device, a typist who transcri bes recorded testinony, an
attorney for the governnent, or any person to whom disclosure is
made under paragraph (3)(A)(ii) of this subdivision shall not
disclose matters occurring before the grand jury, except as
ot herwi se provided for in these rules. (enphasis added)
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officers did not constitute a disclosure of return information in
violation of 86103(a). Moreover, the actions by the I RS Specia
Agent while assigned to the grand jury did not transform the
informati on obtained by the grand jury into “return information.”

The decision of the district court is AFFI RVED
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